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I. Introduction
  It is no secret that many multinational enterprises (MNEs) have annual turnovers higher than that of the GDP of a significant number of less developed countries (LDCs) put together. [FN1]  At the same time, the gradual*310 liberalization of trade at the global level, coupled with mounting external debt, lack of financial capital, and high unemployment in LDCs has resulted in many cases in the promulgation of enticing foreign investment legislation, rampant corruption, and lax control over the operations of MNEs, as far as the domestic law and enforcement by the host State is concerned.  Since the addressees and bearers of human rights, labor, and environmental obligations under traditional treaty and customary international law have been States, MNEs have been able to hide behind the State "veil," asserting that whatever violations under international law the host State had committed were attributable to the State - the MNEs being non-State actors with no legal personality to bear rights or duties under treaty or customary law. Until recent case law in the United Kingdom [FN2] - albeit limited in scope - the courts of the country of the parent company's incorporation refused to entertain suits pertaining to the operations of the subsidiary in the host State, especially on the basis of the doctrine of forum non conveniens. [FN3]
  This immunity, however, came to an end with the rapid growth of telecommunications and the resultant dissemination of corporate practice to a consumer public in the developed world that steadily predicated its consumer habits on how and under what circumstances MNEs manufacture their products. [FN4]  This change was to a very large degree the collective or individual effort of human rights and environmental NGOs.  Some regulation was inevitable but impossible at the same time.  If home States, i.e. the countries where parent companies were incorporated, took legislative action to regulate the corporate practice of their subsidiaries, they would interfere in the internal affairs of the host State.  Although admittedly problematic in terms of international relations, the matter could have been addressed in bilateral instruments; however, as far as the author is aware no bilateral investment treaty (BIT) refers to such matters.  Both the investor and the host State would fiercely resist this move, and it is *311 apparent that the political will is lacking at the moment.  The only legally binding and enforceable avenue is that of multilateral instruments.  The diplomatic benefits of multilateralism clearly avoid the stigmatization or admonition of one State by another and apportion the same rights and duties among signatories. Unfortunately, however, multilateral human rights and environmental treaties are valuable only when prudently enforced at the domestic level, and the consequences of underdevelopment in most LDCs have precluded adherence at the domestic level by many MNEs.
  This article is about a third way, where as a result of mounting public pressure, consumer awareness, and other forces, the MNE is forced to self-regulate in the sphere of human rights (broadly understood) and the environment.  This self-regulation and cleansing, undertaken voluntarily by corporations, is known as corporate social responsibility (CSR), or "corporate citizenship." [FN5]  The latter is used more frequently in a business context, but the two terms are synonymous.  Essentially, CSR recognizes that corporations are not only responsible to their shareholders, but owe, or should owe, particular duties to persons or communities directly or indirectly affected by their operations; such persons or communities comprise a corporation's "stakeholders." [FN6]  "Stakeholder theory," especially as propounded in the United States, recognizes various forms of relationships between the enterprise and its stakeholders: primary (employees, customers, investors, suppliers) and secondary (all others). [FN7] Others refer to them as "core," comprising those that are essential for the corporation's survival; "strategic," i.e. those that are vital to its organization; and "environmental," which includes all of the remainder. [FN8]  Our effort is to explain the origins and sources of CSR in the context of an emerging international legal personality for MNEs.  Moreover, we aim to explore the range of particular CSR principles and the modes of implementation, enforcement, and monitoring.  Finally, we examine the viability and success of such measures and the extra-legal parameters of MNE adherence to norms that may be seen as irrelevant or non-binding because of their voluntary character.
*312 II. International Legal Personality of MNEs
  The question of whether MNEs are subject to any international regulatory regime(s) necessarily involves an examination of their international legal personality.  The revised 2000 OECD Guidelines for Multinational Enterprises (OECD Guidelines), although recognizing that a precise definition is not warranted, states that MNEs: 
    [U]sually comprise companies or other entities established in more than one country and so linked that they may co-ordinate their operations in various ways.  While one or more of these entities may be able to exercise a significant influence over the activities of others, their degree of autonomy within the enterprise may vary widely from one multinational enterprise to another. Ownership may be private, state or mixed. [FN9]
  Professor Muchlinski, the leading authority on MNE regulation, recognizes six main MNE legal forms: contractual, equity-based corporate groups, joint ventures, informal alliances between MNEs, publicly owned MNEs, and particular supranational forms of international business. [FN10]  The main criterion, however, whether one or two parent companies exist (as may be the case in equity-based or joint ventures) is that of control over multiple subsidiaries.
  International legal instruments addressing MNE issues are channeled in two ways: a) through binding treaties in which State entities are the direct addressees of rights and obligations, but which directly affect and have a domestic impact upon MNE operations, and b) "soft law" that is directly addressed to MNEs.  Examples of the former include the vast majority of International Labour Organization (ILO) conventions, BITs, industrial pollution-related treaties, and others, while examples of "soft law" include the OECD Guidelines, the UN Norms on the Responsibilities of Transnational Corporations and other Business Enterprises with regard to Human Rights, [FN11] the Preamble to the 1948 Universal Declaration on Human Rights (UDHR), [FN12] the 1992 Rio Declaration on Environment and Development, [FN13] and others.
  *313 The international legal personality of non-State entities must be premised on precise legal capacity emanating from customary law or binding treaties.  All duties and obligations therein must be not only directly and clearly addressed to the particular non-State entity, but some form of enforcement mechanism must also be available.  The crimes contained in the 1998 International Criminal Court Statute, [FN14] for example, are only susceptible to personal violation, followed by enforcement either through domestic courts or the International Criminal Court itself.  In this sense, individual perpetrators assume legal personality under the terms of the 1998 Rome Statute.  Apart from some aspects of EC law relating to competition, [FN15] international treaties have not endowed multinational corporations with legal personality, and the absence of duties in this respect has had a negative impact on the non-financial performance of MNEs.  Let us, therefore, examine whether legal personality may be derived through customary international law.
  Available "soft law" is clear testament to two significant factors.  First, the whole structure of sustainable development (including human rights) is necessarily dependent on MNE direct participation, and second, particular MNEs have the capacity to influence government policy and practice.  The former is evident in principles 5 and 27 of the 1992 Rio Declaration, where the obligations arising from sustainable development are addressed to "all States and all people." [FN16]  A vital tool for understanding and implementing the Rio Declaration is Agenda 21, adopted as an implementing blueprint of the Declaration at the same conference. Chapter 30 of this instrument spells out the role of industry and MNEs in sustainable development, particularly by increasing the efficiency of resource utilization, reduction of waste, promotion of cleaner production, environmental reporting, and other concerns. [FN17]  The United Nations Millennium Declaration, adopted in 2000 by the General Assembly, recognizes the role of industry and MNEs expressly in making essential drugs available and affordable in LDCs and engaging in programs in pursuit of poverty eradication (Principle 20) and implicitly in most other principles. [FN18]  The corollary of these instruments, the 2002 World Summit on Sustainable Development (WSSD) Johannesburg Declaration on Sustainable Development expressly stated, "in pursuit of its legitimate activities *314 the private sector . . . has a duty to contribute to the evolution of equitable and sustainable communities and societies." [FN19] Similarly, Principle 29 is adamant that: "there is a need for private sector corporations to enforce corporate accountability, which should take place within a transparent and stable regulatory environment." [FN20] On a regional level, the E.U. Parliament in its response to the Commission's Communication concerning CSR and business contribution to sustainable development [FN21] noted the "widespread and increasing recognition that undertakings have obligations other than just making profits." [FN22]  More significantly, the Preamble to the 1948 UDHR, which is no longer a mere standard-setting instrument but an expression of customary international law, proclaims: 
    A common standard of achievement for all peoples and all nations, to the end that governments, other organs of society and individuals shall strive, by teaching and education to promote respect for human rights and freedoms. . . [emphasis added]. [FN23]
  Although "soft law" urges toward some form of legal personality, from the foregoing discussion this is not clear or precise enough to forge on its own a customary rule on international legal personality for MNEs.
  Let us try the same exercise through the second route identified above, by assessing the capacity of MNEs to influence government policy and practice. The financial strength of most MNEs and the desire of LDCs to attract foreign investment give the former a significant advantage in investment negotiations with the host State.  This lead is particularly true in respect to non-extractive manufacturing operations.  It means the MNE may impose favorable concessions regarding minimum wages, security measures, limitations in technology transfers, taxation, and others.  The larger the investment, the greater the economic dependence of the host State.  Similarly, the larger the democratic deficit of LDC public governance, the more likely it is that corruption will be rife and pressure *315 to sustain the particular investment status will be maintained.  The MNE will likewise apply significant pressure to the home State in order to achieve the same results at an inter-governmental level, [FN24] to win contracts, and/or to promote a political regime that will safeguard the interests of the subsidiary in the host State. [FN25]  On a more global level, it has been MNEs that have persistently lobbied industrialized States toward trade liberalization through the lifting of tariffs and domestic subsidies, [FN26] while since the 1970's the power of MNEs in challenging the internal sovereignty of nation States has been noted. [FN27]
  From our discussion thus far we have ascertained that: a) MNEs are necessary participants in the structure of international law, but that current "soft law" does not by itself constitute a sufficient platform by which to recognize international legal personality; b) MNEs substantially outstrip LDCs in financial and technological terms, and as a result; c) they are able to influence the policy and practice of LDCs.  Moreover, they operate across a range of national borders, their operations directly or indirectly affecting a multitude of stakeholders, including individuals and States, who are bearers of direct rights and duties under international law.  Finally, it should not be forgotten that MNEs have direct access to international arbitral fora for the settlement of disputes between themselves and State entities. [FN28]  On the basis of these findings, a logical, yet perhaps radical, conclusion comes to mind.  It is that MNEs by virtue of *316 their undoubted financial power, influence, and other capacities possess "implied responsibilities," in accordance with the "implied powers" doctrine developed by the ICJ in its Advisory Opinion in the Reparations case. [FN29]  Rosalyn Higgins, correctly rejecting the dichotomy between subjects and objects and viewing international law as a dynamic process that comprises a variety of participants whose object is to maximize particular values, [FN30] would agree with the ICJ's contention in the Reparations case that: 
    The subjects of law in any legal system are not necessarily identical in their nature or in the extent of their rights, and their nature depends upon the needs of the community. Throughout its history, the development of international law has been influenced by the requirements of international life . . . . [emphasis added]. [FN31]
  Any other conclusion would result in absurdity.  The European Court of Justice (ECJ) has early put this rationale into practice by examining the relationship between economic activities, most usually undertaken by corporations, and human rights. [FN32]  Similarly, the UN Committee on Economic, Social and Cultural Rights has in the case of most General Comments stressed that non-State actors in a position to assist are incumbent to provide a level of international assistance and cooperation that will enable LDCs to fulfill their obligations under the 1966 International Covenant on Economic, Social and Cultural Rights. [FN33]  The fact that the principle of non-interference and MNE lobbying has thus far precluded addressing MNE rights and responsibilities in international treaties should not be interpreted as rendering them devoid of particular legal personality. [FN34]  A good guide as to the particular content and limit of this *317 personality may be ascertained from available "soft law."  However, for the purposes of a CSR discussion the issue of MNE international legal personality is irrelevant, because CSR is to a very large degree premised on self-regulation and voluntary action.  This issue will be explored in detail in the remainder of this article.
III. Sources of Corporate Social Responsibility
  The 2001 European Commission Green Paper on CSR defines this responsibility as "a concept whereby companies decide voluntarily to contribute to a better society and a cleaner environment." [FN35] Three generations of CSR are generally thought to have evolved.  The first focused on short-term corporate interests and motives, the second on long-term success strategies; the present third generation is aimed at addressing the role of business in matters essentially within the public domain, such as poverty, exclusion, and environmental degradation. [FN36]  During the first two phases, corporations viewed CSR as a form of philanthropy.  Although the application of CSR rests on a voluntary basis (indeed this has been the cornerstone of the concept), [FN37] the emergent "soft law" and the efforts to make it part of corporate practice have emanated from public international bodies and NGO efforts.
  Surprisingly, the relative "force" of the various instruments has not depended on their origin from either public international or private bodies, but on their ability to elicit adherence from corporations.  We have identified four types of CSR sources.  The responsibility accruing from each one of these is subject to both subjective and objective variables.  These sources comprise public international instruments, NGO guidelines (some of which encompass a CSR evaluation system), individual business codes of conduct, and domestic legislation relating to CSR.  Each will be examined in turn.
A. Public International CSR Instruments
  The growth of CSR public international instruments is a recent phenomenon.  Prior to the mid 1990's, the OECD, the ILO, and certain principal or subsidiary organs of the United Nations undertook the only *318 serious work on the subject, through the examination of the impact of MNEs on LDCs. ECOSOC, at the insistence of an LDC-majority United Nations in 1972, convinced the Secretary-General to establish a Group of Eminent Persons to study the role of MNEs in development and international relations.  The Group produced a report in 1974 recommending the creation of standard-setting institutions within the UN Organization [FN38] and opining that although MNE investment in LDCs was beneficial to the latter, the unharnessed power of many MNEs could potentially harm host States. [FN39]  While an Inter-governmental Working Group has been working on a Code of Conduct on Transnational Corporations since 1977, the draft of this Code was eventually shelved in 1992 as a result of disagreement between capital-exporting and capital-importing countries on the minimum standard of treatment of MNEs by host States under customary international law.  However, there was very little if any conflict on whether host States had the right to determine the role of MNEs in the field of economic and social development. [FN40]  At the same time, the establishment in 1983 of the World Commission on Environment and Development (WCED) by the General Assembly - especially after publication of the Brundtland Report in 1987- underlined the importance of sustainable development, leading to the 1992 Rio UN Conference on Environment and Development (UNCED). [FN41]  The idea behind the 27 Rio principles is that long-term economic progress must be linked to environmental protection, requiring a new and equitable global partnership involving governments, people and key sectors of society, including corporations. [FN42]  The implementation plan for the Rio principles was agreed on by UNCED participating States and is contained in Agenda 21, which constitutes an integral part of the Rio Declaration. [FN43]  The 2002 Johannesburg Declaration on Sustainable Development and Implementation Plan was the culmination of UN efforts on sustainable development, where the role of MNEs was viewed as paramount.
  The UN Human Rights Commission has also monitored the impact of MNE operations in the developing world from a human rights point of view.  The Sub-Commission has examined in detail the "Activities and *319 Working Methods of Transnational Corporations," [FN44] while other working groups or Special Rapporteurs have also reported on such matters, especially where indigenous peoples are concerned. [FN45]  The recently adopted UN Norms on the Responsibilities of Transnational Corporations [FN46] is an ambitious document that, unlike its other CSR counterparts stressing voluntary action, emphasizes that MNEs "have the obligation to promote, secure the fulfillment of, respect, ensure respect of and protect human rights recognized in international as well as national law . . . ." [FN47]  This instrument, however, does not seem to be as influential as any of its other counterparts; business organizations have objected to its somewhat unrealistically broad scope and binding references. [FN48]
  The most influential public international CSR instruments are the OECD Guidelines, the UN Global Compact, and the 1998 ILO Declaration on Fundamental Principles and Rights at Work. Unlike other "soft law" that is addressed by particular bodies of international organizations to their member States, the OECD Guidelines are recommendations addressed by governments to MNEs.  Although they are not legally binding on MNEs, OECD States have agreed to adhere to the Guidelines and encourage their companies to observe them wherever they operate.  The Guidelines were first published in 1976 and most recently updated in 2000. [FN49]  They contain recommendations on human rights, employment and industrial relations, environment, bribery, consumer interests, science and technology, competition, and taxation.  The UN Global Compact was formally launched in September 2000 by the UN Secretary-General, who called on world business leaders to voluntarily "embrace and enact" the nine Compact principles in individual corporate practice and support complementary public policy initiatives.  Both the OECD Guidelines and the Global Compact are accompanied by so-called "follow-up" mechanisms.  This format is typical of such instruments, being a step below monitoring mechanisms.  The Guidelines involve the creation of National Contact Points (NCPs) that are responsible for encouraging observance in the national context and for ensuring that the Guidelines are known *320 and understood by the domestic business community.  Similarly, the Global Compact requires companies to publicly endorse its principles and "pledge to work with the UN in partnership projects, either at the policy or at the operational levels." [FN50]  The 1998 Declaration was preceded by the 1977 ILO Tripartite Declaration of Principles concerning Multinational Enterprises and Social Policy. While the latter is specifically addressed to MNEs, both set out fundamental principles in the fields of employment, training, working conditions, and industrial relations. Both instruments are endowed with particular follow-up mechanisms and are supplemented by subject-specific ILO conventions.  Both ILO Declarations, the OECD Guidelines, and the UN Global Compact are not mutually exclusive; indeed, they are complementary, [FN51] stressing further the cohesion and consistency of CSR in international law.
  The involvement of the E.U. with CSR commenced in 1995 with the signing of the European Business Declaration against Social Exclusion between the Commission and a group of business leaders.  In March 2000, at the Lisbon European Council Summit, E.U. leaders made "a special appeal to companies' corporate sense of social responsibility regarding best practices on lifelong learning, work organisation, equal opportunities, social inclusion and sustainable development." [FN52]  The publication of the Commission's CSR Green Paper in 2001 resulted in a consultation process with more than 250 organizations and individuals, leading to the release of an official E.U. strategy document on CSR in July 2002. [FN53]
  As is evident, public international CSR instruments do not constitute the same type of "soft law" encountered in the context of other inter-governmental organizations.  However, they do not all carry the same weight. The OECD Guidelines, the Global Compact, and the ILO Declarations contain influential follow-up mechanisms, supplemented by strict disclosure requirements to which a significant number of companies have so far adhered. Let us now examine the potency of NGO guidelines.
*321 B. NGO Guidelines on CSR
  These number in the hundreds.  They can be broken down into three categories: those that simply provide a set of CSR guidelines (most often entailing reporting standards), those that act as CSR indicator self-assessment mechanisms (self-performance standards), and those that are a combination of the two.  Some have a very specific focus, such as Social Accountability 8000, [FN54] which concerns labor issues, but most have a broader focus encapsulating social, labor, and environmental aspects. In this section we shall examine the most influential among these.
  Perhaps the oldest initiative was that launched by the Reverend Leon Sullivan in 1977, providing guidelines to companies doing business in South Africa during apartheid.  These Sullivan Principles were reformulated in 1999 (currently known as Global Sullivan Principles) with the input of several MNEs, focusing on eight broad directives on labor, business ethics, and environmental practices of MNEs and their business partners. [FN55]  They act as a reporting standard whereby companies publicly pledge to integrate the principles into their operations and provide an annual letter to the Reverend Sullivan restating the company's commitment and its progress.
  An example of guidelines lacking reporting or performance standards is the Caux Round Table (CRT). [FN56] The Caux "Principles for Business" issued in 1994 by senior business leaders from Europe, Japan, and North America "are a worldwide vision for ethical and responsible corporate behavior and serve as a foundation for action for business leaders worldwide."  The principles concern, among other issues, social impact of business upon local communities, support for multilateral trade agreements that promote "judicious liberation of trade," environmental respect, and avoidance of illicit or corrupt practices.
  As far as performance standards indicators are concerned, we have discerned two types: a) those that use the standard to provide information to investors committed to Socially Responsible Investing (SRI) or other stakeholders, and b) self-performance standards whose sole purpose is to allow the corporation concerned to determine its CSR compliance.  An example of the former are the "Principles for Global Corporate Responsibility: Benchmarks for Measuring Business Performance." [FN57]  The *322 revised Benchmarks were issued in 1998 by the Interfaith Center on Corporate Responsibility (ICCR) with input from related NGOs, labor groups, religious organizations, and corporations. They contain nearly sixty principles considered "fundamental to a responsible company's actions," including benchmarks to be used by external parties in order to assess the company's performance for the purposes of either SRI or other stakeholder involvement.  The most widely known self-performance standard is the Global Reporting Initiative (GRI) that focuses on the economic, environmental, and social dimensions of corporate activity, products, and services. [FN58]  It is a "Collaborating Centre" of UNEP, also encompassing the participation of corporations, accountancy organizations, universities, and other stakeholders from around the world.  The GRI Sustainability Reporting Guidelines were first issued in 1999 and are renewed regularly, laying out a coherent format upon which corporations are to structure their social reports. The importance of the GRI Guidelines is stressed by the fact that the UN Global Compact has entered into an agreement of collaboration with it, whereby corporate submissions that meet the GRI Guidelines will be accepted under the relevant Compact reporting procedures. [FN59]
  International lawyers will ponder our description of NGO Guidelines as sources of law for MNE corporate social responsibility purposes.  It should not, however, be forgotten that relevant public international law instruments clearly require voluntary action.  To the extent that voluntary reporting constitutes: a) the only verifiable measure of MNE activity beyond the boundaries required under law, b) an ethical code of conduct to which MNEs adhere and want to become a part of, which c) has not been created within the public domain of any one country or inter-governmental organization, it is logical to advocate the existence of a particular legal regime outside normal structures, which is the direct effect of de-regulation. [FN60]  Let us now examine the rise, current status, usefulness, and impact of corporate codes of conduct.
C. Corporate Codes of Conduct
  Corporate codes of conduct are policy statements that outline the ethical standards of conduct to which a corporation adheres.  This may take the form of a general policy statement or be inserted in the corporation's contracts with suppliers, buying agents, or contractors, in the sense that they must agree to abide by the company's ethical standards. While not *323 all corporations possess such codes, recent years have witnessed a proliferation that is due in large part to corporate scandals in a number of industries and the growth of public awareness and concern.
  Corporate codes differ substantially from industry to industry and also from company to company.  The codes in the OECD inventory address the whole gamut of economic, social, and environmental issues identified above as enshrined in the OECD Guidelines, and some go even further. [FN61]  The most common entries concern environmental and labor relations, followed by consumer protection and anti-corruption.  The inventory suggests significant divergence in the scope of commitments, even with regard to well-defined issues such as child labor.  Some codes pledge to protect any children found to be employed by the company or its suppliers, others mention specific ages or none at all, and others, while committed to eliminating child labor, point out that releasing the child from work will not alleviate the child's predicament.  The OECD inventory also demonstrates that the codes address ethical problems that are imported from the societies in which they operate. [FN62]  Since MNEs involve the operation of multiple subsidiaries and a workforce of many thousands, it is imperative that efficient training of employees and external suppliers and maintenance of strict managerial control are put into operation and periodically reviewed. The OECD further suggests that the effectiveness of corporate codes should not be assessed on the basis of what corporations do, but on how societies manage to formulate and channel reasonable pressures for appropriate business conduct. [FN63]
  Corporate codes have limited legal enforceability.  With the exception of domestic legislation that perceives a breach of the code as affecting the contractual relationship between the consumer and the corporation, [FN64] a concept that is increasingly incorporated in EC law in relation to the *324 effect of public statements on consumer choices, [FN65] no other legal effect may be cited.  At the same time, some codes may be termed as "safe," in the sense that the ethical standards contained therein are circumscribed by law in the home State and are as a result legally enforceable there.  A notable example is extraterritorial bribery prohibited under the 1977 U.S. Foreign Corrupt Practices Act (FCPA). [FN66]  Similarly, although little if any extraterritorial environmental legislation is binding on subsidiaries abroad, the operational policies of the World Bank [FN67] as well as other lending institutions would make it impossible to secure a loan without proper environmental assessment and sustainable operations. [FN68] However, a multiplicity of operations, pervasive outsourcing, and an endless chain of suppliers and agents necessitate that the most reliable compliance mechanism is an internal one.  The U.S. Sarbanes-Oxley Act of 2002 [FN69] requires subject companies to disclose whether or not they have adopted a code of ethics and to make this publicly available to investors, and amendments to and waivers from the code must be promptly disclosed. [FN70]
  The role of human rights in corporate codes and practices is a thorny one.  We understand human rights within the scope of MNE operations to encompass not only labor rights, health and safety, child labor, and consumer protection, but also human rights issues that affect the communities where MNEs operate, whether corporate action has a direct or indirect effect on such populations. These include forced relocation, violence *325 against local populations by security forces of the host State in order to "protect" MNE facilities, imprisonment, torture or killing of anti-MNE activists, and others.  It is hard to find codes with such commitments, and we feel justified in naming all other codes as "safe." In our sample survey of codes in the hydrocarbon extracting industry, only Shell was found to have enacted strong human rights commitments.  Principle 2(e) of its 1997-revised Business Principles states the company's pledge "to express support for fundamental human rights in line with the legitimate role of business," while Principle 5(a) notes that Shell companies "have the right to make their position known on matters affecting the community, where they have a contribution to make." [FN71] No similar commitments were encountered in our survey of other MNE hydrocarbon extractors.  It should not be forgotten, however, that Shell's conversion to CSR and revision of its code and practices was a direct result of its role, or non-role, in the execution of activist Ken Saro-Wiwa by the Nigerian junta in 1995. [FN72]  Let us now examine existing domestic legislation relating to CSR.
D. Regulation of CSR through Domestic Legislation
  The whole rationale behind CSR is premised on de-regulation.  Therefore, any reference to CSR legislation raises questions of paradox.  This necessarily begs the question of redefining the scope of CSR and the purposes of its existence.  With the exception of bribery and tax evasion, most matters pertinent to MNE operations outside the host State are not subject to extraterritorial legislation.  Similarly, until recently, not all corporate action on home territory was subject to rigid regulation, such as corporate governance and investment funds.  It was logical to assume that companies themselves were best suited to allocating salary levels, appointing appropriate board members, etc., as well as having the expertise and know-how to invest accumulated funds for profit.  What was missing from the picture were the social impacts of corporate misgovernance, as in the cases of Enron and WorldCom - corporations reporting losses while their CEOs were receiving extravagant salary raises, the subsequent loss of jobs and pensions because pension funds were invested in these deflated corporations.  Now, from the de-regulation of corporate governance and investments as part of CSR broadly understood, we are entering a new phase of regulation, albeit still limited. This demonstrates boldly our initial argument that the company shares responsibilities to a broad spectrum of stakeholders.
  It is beyond the scope of this article to make a detailed analysis of these measures, so we shall limit ourselves to some noteworthy examples.  We *326 have already seen how the 2002 Sarbanes-Oxley Act requires companies to disclose and observe their codes of ethics.  Similarly, the Act requires, among other things, a) CEOs of U.S. reporting companies to certify that their companies' annual and quarterly reports comply with specified disclosure standards; b) real-time reporting of material changes in the company's financial situation; c) prohibitions with few exceptions on making, arranging, or renewing personal loans to CEOs and directors; d) prohibitions on transactions by executive officers and directors during blackout periods under issuer individual account and profit sharing plans; and e) acceleration of the date for filing of change of stock ownership reports by CEOs, directors and more than 10% shareholders in the company's equity securities. [FN73]
  In the U.K., the 2003 Corporate Responsibility Bill, whose adoption is almost certain, is in some sense a response to the British government's perceived failure in its White Paper on Modernising Company Law [FN74] to specify transparency rules or hold corporations accountable to their stakeholders.  In addition, Article 2 of the Bill provides for extraterritorial application regarding all major CSR areas of concern, demanding that corporations consult with stakeholders, [FN75] further imposing a duty to prepare and publish reports. [FN76]  While Articles 7 and 8 stress the environmental and social duties of directors as well as their responsibilities, Article 6 establishes the liability of the parent company with regard to its subsidiaries, mergers, disposals, acquisitions, and other restructurings, "irrespective of whether the injury to persons or harm to the environment occurred within the United Kingdom."  The impact of this provision could potentially revolutionize litigation claims against MNE operations abroad by a large range of claimants. Similarly, British legislation requires that pension funds disclose, in their statements of investment principles, the extent to which social, environmental, or ethical considerations are taken into account in the selection, retention and implementation of investments. [FN77]
  *327 In France, the newly amended Nouvelles Regulations Economiques (NRE) [FN78] is a Law that imposes reporting obligations (public disclosure) on all nationally listed companies, pertaining among others to the environment, domestic and international labor relations, local community, and others. [FN79]  There is increasing pressure from society in all developed countries to impose legally enforceable public disclosure requirements upon corporations.  This trend is in line with and closely connected to recent litigation concerning CSR issues, thus opening the way for further regulation in the near future.
IV. The Core CSR Principles
  In previous sections we made reference to principles encountered in public international and NGO-based instruments, as well as those found in corporate codes and domestic law.  These include a range of human rights obligations, labor rights and relations (including child labor), environmental protection, consumer protection, prevention of monopolies, tax evasion, anti-corruption, and promotion of technology transfers to LDCs.  Our aim here is to analyze human rights, labor rights, and environmental rights, only insofar as they pertain to MNE operations, utilizing as a point of reference the OECD Guidelines and the UN Global Compact.  Monopolistic practices, tax evasion, and corruption have the effect of giving immense material benefit to the few to the detriment of the many (usually poverty-stricken LDC populations).  Besides their immoral character, these acts are also prohibited under domestic or transnational criminal law entailing further civil penalties for all wrongdoers and are enforced through extraterritorial legislation. [FN80]  By depriving LDCs of economic growth and sustainable development, such practices have a dire impact on the human rights of the people concerned. [FN81]
A. Human Rights
  MNEs face a series of human rights concerns when deciding to invest in LDCs, particularly as regards an appropriate standard of working and their position on human rights issues outside their scope or impact of operations.  As far as the first of these is concerned, both the Global Compact and the OECD Guidelines refer to the 1948 Universal Declaration of Human Rights (UDHR) as the most appropriate standard, but *328 few MNEs have incorporated a commitment to the UDHR in their codes of conduct. [FN82]  While this has given rise to critical concern by human rights organizations, [FN83] it should also be acknowledged that the implementation of the UDHR by socially responsible corporations in an LDC whose social and legal system is underdeveloped is not a straightforward exercise.  Shell's Human Rights Dilemmas: A Training Supplement provides some realistic examples, where even a socially committed human rights-trained manager would find no easy answer.  One example refers to a scenario where Shell operations are situated in a country that prevents the establishment of trade unions, contrary to the company's Business Principles, which explicitly protect and foster unions.  In the example, two well-respected local employees look at Shell's website and discover that Shell employees in other countries have formed unions that negotiate pay and other work-related matters.  They inform the General Manager that they too want to form a union and then return later with fifty more workers who insist on the creation of a union. [FN84]  The dilemma here is obvious; adherence to local law violates the company's Business Principles, generally accepted standards of international human rights, and the labor law of the parent State. Adherence to the UDHR, on the other hand, violates local law.  It is evident that under these particular circumstances the UDHR is not a useful tool in itself for corporate purposes.  Principle 1 of the Global Compact, in which the emphasis (as in the OECD Guidelines) is on material capacity to act, is more useful in this regard. It reads: 
    Businesses should support and respect the protection of internationally proclaimed human rights within their sphere of influence. [FN85]
  On the basis of the Shell example provided above, MNEs are a) required to undertake a pre-investment human rights assessment study of the host country, b) guarantee the protection of human rights through a definitive agreement with the host government, and c) monitor its human rights practices at the investment phase.  A pre-investment human rights assessment informs the company about the compliance of local laws and practices to its Business Code and the range of human rights problems it *329 will face in its operations therein. Armed with this information, the host government guarantee stage ensures the company will be able to abide by its Business Code, even where compliance may conflict with local laws.  This may be given effect in two cumulative ways: through appropriate clauses in the agreement between the company and the host government, and on the basis of World Bank (or other financial institution) loan [FN86] or investment guarantee agreements, [FN87] which also produce legal effects for the host State.  Moreover, domestic friction will be avoided where the MNE constructively consults with all concerned stakeholders and discloses all information regarding its activities in the host State, whether good or bad. [FN88]  Finally, the constant monitoring of human rights practices at the investment phase involves employee training, managerial control within the subsidiary or corporation, and monitoring of the corporation's supply chain and agents. [FN89]  The human rights conformity of the supply chain can be further guaranteed by entering into binding contracts whereby such agents and suppliers are obliged to adhere to the corporation's Business Principles.
  What socially responsible MNEs will find particularly troublesome is their involvement in human rights issues that have no bearing on their operations or that of their suppliers or agents, but for which they may exert some influence upon the government.  Right up to the execution of Ken Saro-Wiwa by the Abacha regime in 1995, Shell vehemently refused to take any part in the matter, despite the fact that human rights organizations were of the opinion that the company was in a position to play a *330 positive role if it made the effort. [FN90]  The company's public image and finances suffered heavy blows as a result, and Shell was thereafter forced to take a proactive stance regarding its human rights approach, especially by revising its General Business Principles (GBP) [FN91] in 1997 and constantly monitoring them, and meticulously training its personnel.  The Global Compact distinguishes between direct MNE complicity, beneficial complicity, and silent complicity in human rights violations.  An MNE is engaged in direct complicity where it participates in the violation; it is beneficially complicit where it benefits from the human rights abuses committed by government agents; it is silently complicit where it fails to raise "the question of systematic or continuous human rights violations in its interactions with the appropriate authorities." [FN92]
  Unlike traditional human rights law, CSR-related human rights recognizes a "collective" right of host State local communities living in or peripherally to the investment project, or which are directly impacted by the project's operations, relating to environmental and social well-being. [FN93]  Besides the individual elements of this right, such as specific compensation for loss of one's land plot and relocation, MNEs and their lenders have not denied that many big investment projects, particularly those involving construction and extraction, have an effect on the environmental and social life of adjacent communities, whether indigenous or other.  Most if not all MNEs have, as a matter of philanthropy, established schools and clinics, provided scholarships and running water to local communities, and performed other laudable, beneficial acts. [FN94]  Most often, many of these benevolent projects, when they are not sincere philanthropy or public relations exercises, are mandated by loan conditions, especially those approved by the World Bank.  Social and environmental grievances submitted to the World Bank Inspection Panel in connection with the Chad-Cameroon Pipeline Project case reveal that the incumbent equity corporation did in fact design and implement an Indigenous Peoples Plan (IPP) relating to health, education and agricultural assistance, [FN95] *331 but did not go beyond that. [FN96]  The Panel noted that the IPP lacked a wider regional assessment, particularly in terms of the Bakola people's use of the wider littoral forest and gathering activities, but surprisingly pointed out that despite the delay the matter was being remedied. [FN97]  The Panel recommended that: 
    The Bank should consider within its larger dialogue framework with the country, an effective incentive to help integrate important sectors, such as environment and public health, in a local monitoring team for the Pipeline Project. [FN98]
  Similarly, in the Pangue Hydroelectric Project case, serious social and environmental improprieties were reported to MIGA's Compliance Advisor Ombudsman (CAO). [FN99]  The World Bank's International Finance Corporation had an equity share in the project, which it divested in 2002, [FN100] but at the time the associated adverse social and environmental effects the projects were visible.  CAO recommended that the IFC take steps to ensure the social and environmental suitability of this particular project and other past projects where similar omissions were made. [FN101] It further recommended that the 
    IFC strengthen its sponsor due diligence to include the environment and social performance and commitment to corporate social responsibility of all potential clients, including the records of parents and subsidiaries. [FN102]
  The message is clear, and it is not all "soft law."  Although the CAO seems to equate CSR with a positive obligation, it stresses the responsibility of World Bank organs to impress the importance of this obligation upon all their clients.  Such action would not only be in accord with World Bank policy directives but would also enhance the Bank's tarnished public image.
*332 B. Labor Rights
  What has been said in the previous section on human rights applies mutatis mutandis with regard to labor rights, which represent a particular expression of human rights law.  Both the OECD Guidelines and the Global Compact focus on six core labor principles that MNEs must observe.  These are a) freedom of association and effective recognition of the right to collective bargaining; b) elimination of all forms of forced or compulsory labor; c) effective abolition of child labor; d) elimination of discrimination in respect of employment; e) encouragement of human capital formation; and f) observance of effective health and safety regulations. [FN103]  The latter two are not expressly identified in the Global Compact, [FN104] but they are implied, since the Compact adheres to the principal ILO treaties and the ILO's Declaration on Fundamental Principles and Rights at Work.  The OECD Guidelines, on the other hand, make explicit reference to these principles. [FN105]  Finally, both the Guidelines and the EC Commission Green Paper on CSR recognize the social impacts, especially those related to redundancies, associated with MNE mergers, closures, and other actions that result in actual or potential job losses. [FN106]  Those impacts are the reason constant consultation is necessary in order to mitigate and prevent social calamities. [FN107]
  Although the application of these principles seems to follow common sense, it is not straightforward.  The freedom of association and collective bargaining, for example, may be subject to severe limitations in countries ruled by authoritarian regimes.  Similarly, health and safety regulations in the host State may not meet the standards envisaged in the parent State.  Moreover, minimum wage rates in some LDCs, coupled with working conditions, may in fact amount to slave labor, while lack of proper registration in the host State may make it very difficult to identify the precise age of workers.  A socially irresponsible corporation could simply affirm its adherence to local laws and hope to escape any public condemnation.  However, the spirit of the relevant instruments is to uphold domestic law as a matter of corporate compliance, not to allow corporations to benefit through exploitation.  Several corporations have in the recent past been rightly accused of exploiting child labor and contributing to wages close *333 to the UN's poverty standard, [FN108] while a number of corporations have been sued over labor issues. [FN109] For example, Unocal Corp. was sued for allowing the Myanmar government to rape, kill, employ forced labor, and relocate whole villages in relation to the company's gas production and pipeline project in that country. [FN110]
  The three-phase monitoring and assessment mechanism identified in the previous section on human rights should also find application in the field of labor rights.  The OECD Guidelines and the Compact, in relation to child and forced labor, instruct corporations not only to release such persons from their burden, but to contribute to their societal integration through the provision of vocational training, schooling for children, medical care, counseling, and if possible, income-generating alternatives that, in the case of child labor, may involve the participation of the child's parent or above-working-age members of the family. [FN111]  This move fosters the formation of human capital, which if developed on a larger scale by the corporation, especially by providing vocational training and other education, will produce beneficial results for its operations since skilled local labor will be cheaper and more stable than imported labor.  The benefits to the host economy are also significant.
  As far as MNE closures or mergers affect host State employment, affected States attempt to solve such situations either in advance by promulgating MNE-friendly investment laws, or, where companies have resolved to deflect measures, host States resort to bargaining.  It is clear than in such situations the negotiating advantage rests with the MNE.  Some manufacturing companies, such as Nike, have made it their policy to invest in countries where labor costs were low, closing their factories where improvement of the economy pushes wages higher.  The elimination *334 of such policies, although generally lawful, should be an objective of CSR best practice.
C. Environmental Rights and Sustainable Development
  International environmental treaties are addressed to States, who in turn address some of the obligations contained therein to natural or corporate persons in their domestic legislation.  Besides domestic environmental legislation, no other instrument legally binds corporations in environmental matters, and the situation is similar to that described with regard to human rights and labor rights in the previous sections.  The primary objective of the "soft law" analyzed in this article that is addressed to States, corporations, civil society, and inter-governmental organizations is that of sustainable development. [FN112]  The concept essentially means that the pursuit of economic objectives should coincide with environmental and social growth. [FN113]  Environmental considerations are integrated into the policy of the WTO and increasingly into the decisions of its Appellate Body seeking to respect non-trade priorities. [FN114]  While the vast majority of MNEs have incorporated environmental perspectives into their business codes, these are not necessarily aimed at sustainable development, but may have to do with the environmental exigencies of a particular investment project.  CSR-related sustainable development is reinforced through the lending or insurance mechanisms of inter-governmental institutions, and is also prominent in the OECD Guidelines, the Global Compact, and Agenda 21, among others.
  The World Bank requires stringent environmental checks and control prior to and during implementation of an investment. [FN115]  In addition, all investment projects receive a loan relating to environment and social capacity enhancement in order to deal with relevant issues arising from the operation of the underlying project. [FN116]  Although the wording of the Bank's environmental policy directives do not make clear reference to *335 sustainable development, this may certainly be implied from Article 12(d)(i) of the MIGA Convention, which agrees to guarantee only those investments that are "economically sound" and which contribute to the development of the host country. This has been interpreted by MIGA, part of the World Bank group, [FN117] to include environmental performance and sustainability with regard to natural resource management. [FN118]
  CSR-related environmental capacity building may be seen as the cornerstone of sustainable development.  Whereas States may oversee, implement, and enforce environmental laws and regulations, MNEs possess the unique capacity to develop new technologies relating to recycling, energy alternatives to finite natural resources, cleaner air production, and others. [FN119] States, even developed ones, do not have this technological capacity.  If this is further coupled with the industry's contribution to human capital and social development through the creation of productive employment, [FN120] it is evident that MNEs are essentially the driving force behind sustainable development, even though the legal framework is drawn up by States.  The recurrent theme behind the OECD Guidelines, the Global Compact, and other relevant instruments rests on the application of a) sound environmental management; b) the precautionary approach fitted to industry needs; c) cleaner production, recycling, and use of renewable resources through technological innovation, and the sharing of such innovation, and d) public disclosure and consultation with stakeholders.
  The combined application of the precautionary approach and sound environmental management requires that corporations either refrain from a particular operation that may produce potential, but unknown at the time of action, adverse environmental consequences, or avoid lack of full scientific certainty as justification for postponing cost-effective measures *336 to prevent environmental degradation. [FN121]  The Global Compact succinctly merges the two concepts for the purposes of a business approach by noting MNE benefits in terms of insurance costs, company image, and long-term benefits. This may be achieved through the mechanisms of environmental risk assessment, life cycle assessment, environmental impact assessment, and strategic environmental assessment. [FN122]  These mechanisms benefit from and require full public disclosure and consultation with all concerned stakeholders. [FN123]  As far as the use of technology in mitigating environmental dangers is concerned, or the development of renewable resources, a significant number of MNEs gave specific examples in their replies to the Global Compact of how they had benefited financially from recycling, use of alternative energy and environmentally friendly resources, or how their staff had, as a response to such policies being circulated in the firm, taken initiatives to explore or develop these avenues. [FN124]
  Let us now examine the enforcement of corporate social responsibility through voluntary and non-voluntary mechanisms.
V. Enforcement of CSR
  In previous sections we have made references to CSR enforcement mechanisms, whether explicitly or implicitly.  Again, we stress the point that as CSR is akin to a voluntary assumption of obligations toward stakeholders; external enforcement mechanisms would seem to be redundant.  This is not so on account of two factors.  First, corporations themselves wish to publicly communicate to their stakeholders their good corporate behavior in a verifiable, reliable and accessible manner.  Second, we have seen the emerging conflicts between those segments of government and society that desire to "de-voluntarize" particular aspects of CSR and bring it within the ambit of the public domain.  To some extent, therefore, in this latter case we are talking about public corporate responsibility with a bearing on social matters.  The practical dimension of this approach corresponds to domestic legislation, a string of recent lawsuits against MNEs - in the United States and United Kingdom - for acts committed outside the home State, and complaints brought before public international loan and guarantee agencies, particularly the World Bank's Inspection Panel and MIGA's Ombudsman. [FN125] On the other hand, where MNEs assume voluntary obligations they subscribe to a wide variety of social reporting mechanisms, CSR management and economic corporate *337 strategies, all of which are directly related to a corporation's marketing strategy and profile.  Let us now proceed to examine these in the context within which they arise.
A. Voluntary Social Reporting
  Besides the few instances of domestic legislation demanding that certain corporations submit social and environmental reports (or submit the information as part of their financial reports [FN126]) all other reporting initiatives are voluntary.  As of 2002, KPMG reported that 45% of Global Fortune Top (GFT) companies produce environmental, social, or sustainability reports, in addition to their financial reports.  A small part of these are even independently verified. [FN127]  For the purposes of human rights broadly understood the number could be even smaller, since health, safety, and environment were found to be the most common types of reports. [FN128]  The reporting of financial, social, and environmental information within single or separate reports is known as "triple bottom line." [FN129]  The two major public international CSR guidelines, the UN Global Compact and the OECD Guidelines, do not themselves contain a particular reporting mechanism to which corporations are invited to subscribe.  Nonetheless, the Global Compact requires that participating companies publish in their annual report (or similar corporate report) a "description of the ways in which [they are] supporting the Global Compact and its nine principles," [FN130] advocate the principles at the same time through other public communication vehicles, and incorporate them at the management level.  Corporations are further encouraged to attend the Compact's Global Policy Dialogues, establish local promotional structures, share their knowledge and experience, and establish partnership projects with UN agencies and civil society organizations that are aligned with UN development goals.  The OECD Guidelines similarly promote high quality standards for disclosure, accounting, and audit of financial and non-financial information, all of which should be publicly reported. [FN131]  This concept includes information relating to corporate governance structures, company objectives, share ownership, and voting rights.  Most importantly, the OECD Council decided to oblige adhering States to establish National Contact Points (NCPs), whose function is to *338 undertake promotional activities and assist MNEs in the application of and resolution of disputes arising from the Guidelines.
  As already noted in previous sections, the OECD Guidelines and the Global Compact recognize the importance and credibility of private or NGO-based reporting mechanisms.  Perhaps the most important among these is the Global Reporting Initiative (GRI), which is partly supported by the UNDP.  Its mission is to develop guidelines for reporting on and verification of economic, environmental, and social performance. [FN132]  The GRI guidelines serve as a performance indicator for the corporation, as well as a measure of comparison within a particular industry.  Reports prepared on the basis of the GRI guidelines should be transparent, inclusive (i.e. involve the views of all stakeholders), auditable, complete, relevant, built within a sustainability context, accurate, neutral, comparable, clear, and timely. [FN133] While some MNEs prefer to produce their own reports based on the GRI or other guidelines, most financial auditing firms currently provide CSR reporting as an additional product. [FN134]
  The 2002 Johannesburg Implementation Plan seems to take the view that mere voluntary reporting is insufficient, having found participants in agreement about "actively promot[ing] corporate responsibility and accountability, based on the Rio principles, including through the full development and effective implementation of intergovernmental agreements, international initiatives, public-private partnerships and appropriate national regulation and support [ing] continuous improvement in corporate practices in all countries." [FN135]
  *339 A merging of the two opposing forces, i.e. voluntary reporting and national or intergovernmental regulation, is inevitable, and in some countries a reality with which corporations must live.  In any event, since the production of voluntary reports is also aimed at stakeholders, including consumers, these will only be reliable where they contain the parameters specified above by the GRI, as consumer groups and interested NGOs will scrupulously seek to verify every statement made.
B. CSR Integrated Management and Corporate Governance
  Since CSR is founded on the reasoning that the company owes duties not only to its shareholders but also its stakeholders, it follows that corporate governance structures and management regimes that accommodate the former to the detriment of the latter must be replaced.  Contemporary corporate governance, whether law-based [FN136] or otherwise, requires transparency with regard to major share ownership and voting rights, independence of board members and key executives, precise information on their remuneration, and consultation with stakeholders and others.  The necessity of such transparency is confirmed not only by recent corporate scandals, but has even prior to these been incorporated into major international initiatives, particularly the 1999 OECD Principles of Corporate Governance, [FN137] and the OECD Guidelines for MNEs, [FN138] which adopt the corporate governance provisions of the Principles.  The OECD Corporate Governance Principles, moreover, encourage member States to provide effective redress for violation of stakeholder rights where these are protected by law. [FN139]
  Ultimately, the adoption of a CSR approach requires that it become an integral part of corporate strategic planning and routine operational performance. [FN140]  CSR due diligence must persist throughout the managerial structure and into the entire workforce through constant training and evaluation of strategies.  For outsourcing MNEs, this obligation extends to suppliers and other agents.  In order to ensure CSR compliance at all levels of management and production, some corporations have established CSR departments. This ethical aspect of managerial procedures must foremost be incorporated into the curricula of business schools and taught as an intrinsic component of business degrees.
*340 C. A Marketing Approach to Voluntary Compliance
  Corporations are not philanthropic institutions, even if at times they purport to also serve that function.  Not only have they never led social or environmental developments, they have been the prime beneficiaries of the evils associated with colonialism and oppression in the developing world.  Why give it up when you can have it on the plate?  Law cannot adequately explain the voluntary drive towards CSR, nor the strategic marketing choices associated with it.  While most choices are driven by market forces, others are premised on optimal productivity indicators.
  Exposure of a corporation's egregious social or environmental record to public attention is often followed by brand image deflation (which frequently results in reduction of sales), a drop in share price and loss of share confidence, difficulties in attracting investment, possible law suits, and other negative effects.  The relationship, therefore, between a good brand image or profile and CSR is apparent.  This has given rise to a marketing mechanism that maximizes good brand image, so-called Cause-Related Marketing (CRM).  Cause-related marketing is "[a] commercial activity by which businesses and charities or good causes form a partnership with each other to market an image, product or service for mutual benefit." [FN141]  Most, if not all, MNEs are now associated with independent charitable organizations, or similar foundations which they have established.
  Closely related is the increasing use of social or eco-labeling, through which the social or environmental processes and conditions relating to the manufacture of a product are communicated to consumers.  At present, there does not exist a universally accepted labeling standard; rather, these are created by NGOs or by sector-specific industry initiatives. [FN142]  In the E.U., labels are a step beyond the consumer's right to information, and the Union is promoting the standardization of eco-labeling procedures on the basis of ISO 14021 (1999). [FN143]
  Evidence suggests that the public's perception of a business has an effect on that business's value from a stock market point of view.  Coca Cola's Belgian contamination scare in 1999, for example, coincided with a *341 decline of its share price by about 40%. [FN144]  Moreover, stock exchanges have seized on the importance of CSR.  As a result, FTSE and Dow Jones companies are listed on the FTSE4GOOD and DJSI indices, where they are able to satisfy certain conditions relating to the environment, sustainability, human and labor rights, and stakeholder relations. [FN145]  Although the financial impact of these initiatives is uncertain, such listings are of primary concern to socially responsible investing, explained below.
  Socially responsible investing (SRI) is also closely related to a CSR marketing approach. For our purposes, SRI means two things on the basis of either a public or a private function: the public function, usually instituted by law, obliges corporations to minimize financial risks to directly affected stakeholders through the implementation of transparent, financially sound, and efficient risk management mechanisms.  Its principal application is in the field of pension funds. [FN146]  However, SRI has given rise to questions regarding the investment in or divestment of projects on the basis of their respect of sustainability and social growth.  In this connection two SRI approaches may be identified: a) "investment fund screening," and b) shareholder initiatives.  Investment fund screening refers to basing investment in publicly traded corporate securities from investment portfolios on the social or environmental performance of the company. [FN147]  The same notion applies vis-à-vis particular projects.  Shareholder initiatives, on the other hand, involve the exercise of rights accruing from shareholding in order to influence corporate social behavior.  This may take the form of tabling voting shareholder resolutions, [FN148] posing questions at annual or other meetings, and/or resorting to informal action with the management and board. [FN149]
  Finally, many other reasons are cited for the payoff of socially responsible corporate behavior, such as enhancing employee loyalty and productivity, reduced operating costs, and staving off increased regulatory *342 oversight. [FN150]  Ultimately, however, different corporations do not share the same goals or marketing requirements, and thus the importance of any one of the marketing-related factors indicated in this section is not self-evident in every case.
D. Suits Against MNEs and Forum Non Conveniens
  Traditionally, suits against subsidiaries were not entertained in the forum of the parent company.  The issue is one of jurisdiction initially, but it also concerns the forum's foreign policy.  Suits against subsidiaries in the United Kingdom and the United States have urged MNEs to request the stay of proceedings in tort on the basis of the doctrine of forum non conveniens, according to which the disputed case should be brought before a more natural and appropriate forum, i.e. that of the subsidiary.  The doctrine was accepted into English law by the House of Lords in the Spiliada case, [FN151] where a two-pronged test was set out for determining forum non conveniens requests. The defendant is first required to demonstrate that another forum is more appropriate in the interest of the parties and the dictates of justice.  Once this burden is discharged, the court will grant a stay and declare itself an inappropriate forum unless the plaintiff can show that special circumstances exist whereby substantial justice cannot be pursued in the foreign jurisdiction.  Examples of special circumstances raised against MNEs that have been accepted include time bars in other jurisdictions [FN152] and the lack of appropriate legal aid and contingency fee arrangements. [FN153]  The 1968 Brussels Convention on Jurisdiction and the Enforcement of Judgments in Civil and Commercial Matters, which specifies that MNEs can be sued in the forum of the parent, should make the forum non conveniens claim redundant. [FN154]
  In the United States, even if non-residents establish jurisdiction under federal due process rules, particularly the Aliens Tort Claims Act, the defendant may object on the basis of forum non conveniens.  Ideally, U.S. *343 citizens connected with a subsidiary abroad are best suited to institute a case in the United States.  The U.S. test of forum non conveniens is similar to that in Spiliada, and much depends on the discretion of the court, which must decide whether an alternative forum exists and then balance public and private interest factors. [FN155]  The second part of the test requires the court to assess whether the defendant is amenable to process in the foreign jurisdiction.  Thus, in the Bhopal case, the New York court stayed proceedings because it held that India was a capable forum in every sense. [FN156]  In the sub judice case of Bowoto v. ChevronTexaco, a California court refused on April 7, 2000 to stay proceedings on the grounds that Nigeria was the appropriate forum in respect to allegations that Chevron had authorized the shooting of protestors at its Parabe offshore platform in Nigeria and the destruction of two adjacent villages. [FN157]
  The above cases clearly indicate that courts will not readily stay proceedings against the acts of subsidiaries on the basis of forum non conveniens, and this conclusion is further reinforced in the European context in light of the Brussels Convention.  The impact of Council Regulation 44/2001 should not have any impact on suits against subsidiaries outside the European Union where the vast majority of the abuses take place.
E. The "Scourge" of the Extractive Industry
  Thus far we have provided a picture of the legal and voluntary framework of corporate social responsibility.  On paper, while not perfect, most of it looks bold, enlightened, and promising, and some of it is exactly that.  However, companies in the extraction industry (mining and hydrocarbon extraction) are reported to have committed egregious human rights violations.  Most recently, and despite its human rights rhetoric, Shell resumed operations in the Niger Delta in Nigeria despite the fact that government forces crushed a local uprising that left sixty people dead. [FN158]  Although some aspects of inter-tribal rivalry may be attributed to the violence, the protesters argued that extraction operations resulted in river erosion and serious environmental degradation, and demanded clean water, electricity, schools, and clinics for their villages.  The U.S. government subsequently donated seven patrol vessels to help government forces police the creeks and swamps of the Delta. [FN159]
  In a more impressive case concerning a Canadian gold-mining MNE in Tanzania, one is astonished by MIGA's cover up, through its *344 Ombudsman, of human rights violations, including killings reminiscent of the practices employed by the most brutal regimes of the past century.  In 1994 the Tanzanian government granted a prospecting license for the Bulyahulu gold mine to a subsidiary of Sutton Resources, later purchased by Barrick Gold in 1999, which in turn managed to secure MIGA political insurance cover.  The area adjacent to the mine was scattered with small-scale miners, many of whom had been generating income from this activity for generations, having established a residential community there.  These small-scale miners challenged a government decree evicting them from the area in 1995 and in any event continued to dig pits as usual.  In July-August 1996, government forces forcefully cleared the area, resulting in the live burial of 52 people in their pits, while thousands were evacuated without any relocation plan.  The Lawyer's Environmental Action Team (LEAT), a Tanzanian NGO, lodged a complaint before MIGA's Ombudsman (CAO) in early 2002.  In preliminary meetings between CAO and LEAT it was decided, at the insistence of CAO, that the matter of the killings and forceful evictions prior to 1999 would not be the subject of investigation, being beyond CAO mandate, so LEAT challenged breaches relating to MIGA's social and environmental safeguard policies and due diligence procedures.  Nonetheless, in its first summary report of October 21, 2002, CAO accused LEAT of making undocumented assertions of the 52 killings, stating moreover that its own investigative team revealed that not only was there no list of names for the dead, but relatives and friends of the alleged deceased were aware of their whereabouts subsequent to the events. [FN160]  The CAO Report is scandalous for a public international institution; as a result of this case the CAO will have to perform a significant turnaround to regain any sense of legitimacy, and certainly the institutional environment must radically change.  Not only did CAO make an assessment of the killings despite its prior refusal to accept a complaint in that regard, but the report deliberately falsified the fact that none of the people interviewed by its investigative team admitted that any one of the 52 deceased was ever seen after the July-August 1996 events.  The translator and liaison for the two-member CAO investigative team was a LEAT member who spoke the local language.  CAO similarly lied in its Report when asserting that LEAT failed to produce, after request, the names of the 52 deceased, as LEAT had already provided this list in the complaint's supporting documentation. [FN161]
  The CAO Report chastises LEAT for having brought the case before it, and concludes in the following manner: 
    The complaint before the CAO was one of a scattershot of approaches mainly oriented around maximum publicity for individuals *345 within LEAT and their domestic agendas. . . . To repeat an allegation that one knows not to be true, especially an allegation of murder, has consequences. It has consequences on the business reputation and trading ability of a private enterprise and on the individuals concerned.
  There may be legal consequences to such actions. The CAO is distressed that some NGOs have felt that they may act with impunity in this case. In fact the CAO believes there is no impunity. The consequence is a backlash against the "non-accountability" of NGOs. [FN162]
  This author is not under the illusion that such forms of severe persecution of human rights activists and disregard of human life in favor of material profit had disappeared.  However, the scale of complicity of supposed impartial public institutions, such as Ombudspersons that have been entrusted with a duty to ensure that human rights are respected by corporations in their dealings with them, is shocking.  This is perhaps a message that voluntary compliance is not the preferred solution for every industry; in the present case, gold extracting companies do not sell directly to consumer markets, and thus have little concern about brand image marketing.
VI. Conclusion
  Multinational corporations have a significant role to play in promoting sustainable development and alleviating global poverty.  They not only possess the potential and resources, but the power to be persuasive and be heard. Until the early 1990s the attractiveness of foreign investment in less developed countries and the yet immature western consumer public allowed MNEs to bribe, perform illegal pricing transfers, participate in or be complicit in human rights violations, disrespect fundamental labor rights, etc, since neither the national law of the parent company nor international law could reach into the domestic affairs of other States.  The rapid growth in telecommunications, human rights activism, and increased consumer awareness led companies and corporate lawyers to contemplate the significance of stakeholders other than shareholders.  Companies, to some extent, were forced to re-evaluate their operational processes and managerial mechanisms, despite the fact that no binding laws obliged them to do so.  This is the third and present stage in the evolution of CSR.
  Although anti-competitive practices, bribery, and most forms of tax evasion or fraud are justiciable on the basis of extra-territorial legislation, the extent to which MNEs are bound to respect human rights, labor rights, and environmental protection in the host State is circumscribed by host State laws and MNE self-regulation.  This self-regulation is reinforced by public international non-enforceable instruments, such as the *346 OECD Guidelines for MNEs and the UN Global Compact, as well as NGO-based guidelines or reporting standards, such as the Caux Round Table, the Global Sullivan Principles and others.  Based on the frequency of their use, their sponsors and their credibility, some of these are more influential than others.  There is no telling whether a set of principles regarding MNE behavior has crystallized into customary law for the simple fact that conflicting host and parent State practice is conflicting and imprecise.  In any event, the role of MNEs in influencing the creation or not of such customary law is a matter that has not been examined in the legal literature.
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