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I. Sollania Shall be Permitted to Intervene in These Proceedings as a Non-Party in Accordance with Article 62 of the Court’s Statute.	1
A. Sollania possesses legal interests within the meaning of Article 62.	1
1. Sollania possesses a legal interest in ARPA’s interpretation.	1
a. Interest in treaty interpretation has been recognized as a legal interest for intervention.	2
b. The bilateral treaties involve obligations of an erga omnes partes nature.	2
2. Sollania possesses a legal interest arising from obligations erga omnes relating to FPIC.	3
a. Sollania’s interest in obligations erga omnes constitutes a legal interest for intervention.	3
b. Sollania’s interest regarding obligations erga omnes is real and concrete.	4
c. The “individualized” requirement does not preclude the admission of Sollania’s intervention.	4
B. Sollania’s legal interests may be affected by the Court’s decision.	5
1. The Court’s interpretation of ARPA may necessarily affect Sollania’s interest in the interpretation of SRPA.	5
2. The Court’s decision may affect Sollania’s interest in obligations erga omnes.	6
C. The object of Sollania’s intervention is proper and consistent with the purpose of Article 62.	6
1. Sollania seeks solely to inform the Court and protect its legal interests, incidental to the current proceeding.	7
2. Concerns regarding the party equality and procedural efficiency do not preclude admission.	7
II. Restovia Breached the Terms of ARPA, as well as Its Customary International Law Obligations, in Failing to Properly Consult with and Obtain the Free, Prior, and Informed Consent of the Pilemon People to the Development of the Gordian Gorge.	8
A. Restovia breached the treaty obligation for failing to obtain Pilemon’s consent.	8
1. ARPA’s ordinary meaning, together with its purpose, requires substantive power-sharing, not mere consultation.	8
2. As a living instrument, ARPA shall be interpreted together with international custom, which generates an obligation to obtain FPIC from Pilemon.	9
B. Restovia fails to fulfil its customary obligation to obtain FPIC from Pilemon.	10
1. The severity of the project’s impact necessitates the requirements for Pilemon’s consent.	11
a. Pilemon’ s status as the Indigenous Peoples in Initial Contact requires Restovia forbid the external activity on the Plateau.	11
b. Rare earth mining constitutes a large-scale project with long-term impact, which necessitates indigenous consent.	12
c. The project would substantially affect the Pilemon people’s rights, which necessitates indigenous consent.	14
i. The project endangers Pilemon’s customary rights to ancestral lands and natural resources.	14
ii. The project endangers Pilemon’s participation in cultural life.	15
2. Restovia cannot justify its project without obtaining indigenous consent.	16
a. Mere economic gain or the pursuit of economic development cannot justify the limitation on Indigenous rights.	16
b. The project would undermine Pilemon’s means of survival as an indigenous people.	17
C. Additionally, Restovia failed to satisfy the customary obligation to consult.	18
1. Restovia failed to provide a culturally appropriate process.	18
2. Restovia failed to provide a prior consultation.	19
3. Restovia failed to provide an informed consultation.	19
III. Alekostria Did Not Violate its Extradition Treaty with Respondent When it Refused to Surrender Liz Scott, as Her Trial in Restovia Would Be Incompatible with Ne Bis in Idem, a General Principle of Law within the Meaning of That Treaty.	20
A. Ne bis in idem constitutes a general principle of law barring extradition and any further prosecution.	20
1. Ne bis in idem is formed within the international legal system as a bar to extradition.	21
2. Ne bis in idem is derived from national legal systems as a bar to prosecution and sanction after extradition.	22
a. Ne bis in idem commonly exists in various legal systems.	22
b. Ne bis in idem could be transposed to the international legal system.	23
i. Differences among national legal systems do not preclude transposition into the international legal order.	23
ii. Transposition is established through compatibility with the international legal system.	24
iii. Transposition extends to inter-jurisdictional ne bis in idem.	24
B. Alekostria did not violate the Extradition Treaty, as it complied with the principle of ne bis in idem.	25
1. Restovia’s extradition request concerns “idem” as Alekostria’s criminal proceedings.	25
a. Both proceedings concern the same conduct.	25
b. Alternatively, both proceedings concern the same offence.	26
2. Alekostria’s criminal proceedings concluded with a final acquittal, thereby barring any “bis”.	27
C. No exception to the principle of ne bis in idem can be invoked to exclude its application.	28
1. The sham or undue trial exception to ne bis in idem is inapplicable.	28
a. The sham or undue trial exception finds no recognition at the inter-jurisdictional level.	28
b. In any event, no evidence indicates that Alekostria’s criminal proceedings constituted a sham or an undue trial.	29
2. The new fact exception to ne bis in idem is inapplicable.	30
IV. Restovia Violated International Law when it Refused to Grant State Immunity to NEXCA in the Wrongful Death Suit Filed by the Estate of Domingo Montoya.	30
A. NEXCA is entitled to immunity by exercising the sovereign authority of Alekostria.	31
1. A non-governmental entity exercising the sovereign authority is entitled to immunity under international custom.	31
2. NEXCA enjoys immunity, as it exercises sovereign functions of Alekotria.	31
3. Alternatively, NEXCA enjoys immunity, as it does not possess a distinct personality from Alekostria.	32
a. NEXCA lacks a distinct personality under the structural test.	32
b. NEXCA lacks a distinct personality under the functional test.	33
B. The commercial exception could not be invoked to preclude NEXCA's immunity.	34
1. The commercial exception is inapplicable in the wrongful death claim.	34
a. The subject matter in the wrongful death suit is non-commercial.	34
b. The survey of the Gorge is not subject to assessment as inter-State conduct.	34
2. Even if assessed, NEXCA’s survey of the Gorge does not constitute commercial transactions.	35
a. NEXCA’s survey is non-commercial under the nature test.	35
b. NEXCA’s survey is non-commercial under the purpose test.	36
c. NEXCA’s survey is non-commercial under the context test.	36
C. The tort exception could not be invoked to preclude NEXCA’s immunity.	37
1. The tort exception is not customary international law.	37
2. Even if the tort exception constitutes custom, NEXCA’s activities do not fall within its scope.	38
a. The alleged tort lacks a territorial nexus with Restovia.	38
b. No omission arose from NEXCA’s network security measures.	39
c. The death was not caused by NEXCA.	39
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[bookmark: _Toc120517791][bookmark: _Toc122353315][bookmark: _Toc219143871][bookmark: _Toc219162087]STATEMENT OF JURISDICTION
The Dominion of Alekostria (“Alekostria”) and the Republic of Restovia (“Restovia”) have consented to submit this dispute to the International Court of Justice (“the Court”), in accordance with Article 36(1) of the Statute of the International Court of Justice (“the Statute”). Pursuant to Article 40(1) of the Statute, this dispute was transmitted to the Registrar on 12 September 2025. Alekostria and Restovia have undertaken to accept any Judgment of this Court as final and binding upon them and execute it in its entirety and in good faith.

[bookmark: _Toc120517793][bookmark: _Toc122353317][bookmark: _Toc219143872][bookmark: _Toc219162088]STATEMENT OF FACTS
THE PILEMONS AND THE GORDIAN GORGE
The Pilemons have continuously inhabited Pilemo, an island in the Gulf of Sollania, for at least 40,000 years. Their social and economic activity is organized under a governance structure centered on Pilemons’ customary law and spiritual beliefs. Each village is led by an Elder with both political and spiritual authority.
The Torngat Plateau (“the Plateau”) is of central importance to Pilemon spirituality as their ancestral place of origin and the site of major religious ceremonies. In its northwest corner lies the Gordian Gorge (“the Gorge”), a particularly sacred area where Elders receive years of spiritual training in privacy from the outside world.
THE COLONIALIST INCURSIONS AND THE CROSSING
In the late 16th century, two European powers divided Pilemo into northern and southern territories. However, due to non-native diseases, the population fell from 300,000 to under 100,000 by 1675. In 1698, Elders met at Gorge to address colonial incursions. The majority relocated 60,000 people to the Plateau to resume their traditional life. In contrast, twenty dissenting Elders argued the Plateau was a site for sacrament rather than habitation. They led a migration known as “The Crossing” to the uninhabited Isla Sollania, where they maintained their culture while remaining near the Plateau.
THE PARTIES AND SOLLANIA
In 1888, Alekostria in the north and Restovia in the south gained independence. The border was established along the Balor Mountains, which placed the Torngat Plateau entirely within the territory of Restovia.
Alekostria is a developed parliamentary democracy. As of 2022, its population was 4.1 million people, of whom approximately 100,000 are Indigenous Pilemons. Alekostrian statutes formally incorporate Elders into the State administrative structure as community leaders, granting them authority over cultural affairs and local disputes under customary law. Since the 1990s, these Elders have operated a Council that meets twice annually to discuss matters of importance to their community.
Restovia is a developed republic led by a President and an elected legislature. As of 2021, it had a population of five million people, including about 75,000 Pilemons. While Restovian Elders exercise their functions according to custom and receive practical respect from local officials, their authority is not formally recognized in the national legal code.
The Union of Sollania was established as a sovereign state in 1950. Approximately 95% of these residents claimed to be descendants of the families that made the Crossing.
THE EXTRADITION TREATY
In 1965, Alekostria and Restovia concluded an Extradition Treaty. Article 4 mandates the surrender of individuals sought for offenses punishable under the laws of both States. Crucially, this obligation applies only if the requesting State’s judicial process and sanctions are consistent with the general principles of law recognized by civilized nations, as defined in Article 38(1)(c) of the Statute.
THE CONCLUSION OF ARPA AND SRPA
In 1971, Sollania convened a conference with Alekostria and Restovia to address the over-commercialization of the Plateau. Sollania sought a durable and enforceable assurance of access and a trilateral fund to protect the sacred area. While Alekostria proposed that Elders from all three nations should share management responsibility, Restovia rejected this as an infringement of its sovereignty. As a compromise, Restovia proposed that Pilemon Elders in the three countries would be consulted in the event of any plan with significant impacts on sacred sites.
This led to the Alekostria-Restovia Plateau Agreement (“ARPA”) and the Sollania-Restovia Plateau Agreement (“SRPA”). Under Article 18, the common article of the treaties, Restovia shall ensure that duly authorized representatives of the Pilemon communities from both contracting parties are included in decision-making before it makes any substantial change to the Plateau.
PLAN TO EXPLOIT THE GORDIAN GORGE AND THE ICM
In July 2020, Restovia discovered massive rare earth deposits in the Gorge. Citing national security and economic importance, the government opened bidding for mining licenses in December 2020. In December 2020, Restovia established the Indigenous Consultation Mechanism (“ICM”). Under the ICM, all Pilemon Elders were invited to review technical materials and offer advice and recommendations, which Restovian authorities promised to take into due consideration.
NEXCA AND ITS BID
In 1974, Alekostria established the National Extraction Company of Alekostria (“NEXCA”) as a State-owned corporation subject to parliamentary oversight. In March and April 2021, the Alekostrian Parliament and the Minister of Foreign Relations authorized NEXCA to bid for a mining licence in Restovia, requiring its activities in the Gorge be consistent with Alekostria’s obligations under ARPA. On 5 August 2021, NEXCA submitted its bid together with a Detailed Project Report (“DPR”). Following a review by Restovia’s Ministry of Foreign Affairs, NEXCA received final approval on 1 June 2022.
THE FORUMS
In July 2022, Restovia named NEXCA and two domestic firms as finalists, providing technical reports and a hotline to facilitate consultation. Five forums were held with 200 Elders from Alekostria and Restovia. Ultimately, 120 participating Elders supported NEXCA’s low-impact bid, while 80 opposed the project on the grounds of Indigenous ownership.
THE INCIDENT BY NEXCA’S SURVEY VEHICLE
In January 2023, NEXCA deployed a semi-autonomous robotic vehicle (“SARV”) for survey operations in the Gorge, conducted under authorization from Restovia and operating without incident at the time. In 3 February, a malware intrusion of unknown origin affected multiple independent network components at NEXCA’s headquarters in Alekostria. Following this intrusion, SARV malfunctioned and accelerated uncontrollably, resulting in the death of a Restovian security guard and damage to the Torngat Pedestrian Bridge.
THE ILSA INVESTIGATION
An investigation conducted over the following two months by the International Law Security Agency (“ILSA”), established by the Restovian Police, alleged negligence on NEXCA, but was unable to determine the source of the malware or to establish any breach of applicable domestic legal obligations.
PROSECUTION OF MS. SCOTT AND DENIAL OF EXTRADITION
On 9 May 2023, Restovian official Ted Moore was arrested for soliciting from Liz Scott to expedite NEXCA’s security clearance. Alekostria subsequently arrested Ms. Scott for bribing a foreign official. Although the Alekostrian trial court found her guilty, the Court of Appeal vacated the conviction because arresting officers failed to advise her of her right to remain silent, a constitutional requirement.
Following the dismissal, Restovia requested Scott’s extradition under the 1965 Treaty to face bribery charges. On 1 February 2024, an Alekostrian District Court judge denied the request. The judge ruled that extraditing Ms. Scott for the same transaction would constitute double jeopardy, violating both domestic law and the “general principles of law recognized by civilized nations” required by Article 4 of the Treaty.
WRONGFUL DEATH LAWSUIT AGAINST NEXCA
Following the SARV incident, the estate of Domingo Montoya filed a civil wrongful death lawsuit against NEXCA in Restovia. On 29 November 2024, the Restovian District Court denied the motion, and the Supreme Court later upheld the ruling.
SOLLANIA’S INTERVENTION
On 6 March 2025, Alekostria and Restovia signed a Special Agreement to submit their interconnected disputes to the International Court of Justice. Subsequently, Sollania filed an application for leave to intervene as a non-party under Article 62 of the Statute, asserting that it possesses an interest of a legal nature that may be affected by the Court’s decision.


[bookmark: _Toc120517794][bookmark: _Toc122353318][bookmark: _Toc219143873][bookmark: _Toc219162089]SUMMARY OF PLEADINGS
I
Sollania shall be permitted to intervene in these proceedings as a non-party in accordance with Article 62 of the Court’s Statute.
First, Sollania has interest of legal nature in ARPA’s interpretation and in obligations erga omnes, which are real and concrete, and individualized.
Second, those legal interests may be affected by the Court’s decision. The Court’s interpretation of ARPA will inevitably affect the interpretation of SRPA Article 18. Moreover, the Court’s decision may affect Sollania’s interest in obligations erga omnes by affecting the scope of cultural and political rights of its Pilemons.
Third, Sollania’s object is proper for non-party intervention and the relevant procedural concerns can be addressed.
II
Restovia violated its treaty obligation under ARPA, customary obligation to obtain free prior and informed consent (“FPIC”), and to properly consult with the Pilemon people.
First, Restovia violated Article 18 of ARPA in its ordinary meaning and the evolving meaning consistent with international custom, which confers indigenous consent.
Second, Restovia fails to fulfil its customary obligation to obtain FPIC from the Pilemon. The severity of the project’s impact necessitates the requirements for Pilemon’s consent, considering Pilemon’s status as an Indigenous Peoples in Initial Contact, the project’s large-scale nature, and its substantial impact on Pilemon’s rights. Besides, Restovia’s project without indigenous consent cannot be justified.
Third, Restovia failed to satisfy the customary obligation to consult as a procedural requirement to obtain consent, because the consultation was neither culturally appropriate, nor prior to the award of the contract, nor truly informed.
III
Alekostria did not violate the Extradition Treaty by refusing extradition, as Restovia’s extradition request and any further prosecution are incompatible with ne bis in idem.
First, within the Alekostria-Restovia Extradition Treaty, the extradition, proposed judicial process, and sanction are subject to general principles of law under Article 38(1)(c) of the Statute.
Second, ne bis in idem constitutes a general principle of law. It has crystallized in international law as a mandatory bar to extradition and is equally derived from national legal systems as a bar to further prosecution or sanction once a person has been finally tried.
Third, Restovia’s extradition request concerns the idem as Alekostria’s prior criminal proceedings. The notion of idem is identified either by reference to the same conduct or the same offence. Under both approaches, the extradition request rests on the same material acts and constituent facts already adjudicated in Alekostria.
Fourth, Alekostria’s criminal proceedings have reached finality, thereby satisfying the element of bis. The proceedings concluded with a final acquittal following the exhaustion of ordinary remedies, rendered by a competent appellate court in conformity with domestic law and international human rights standards. Once finality is attained, Alekostria shall refuse the subsequent extradition request or further prosecution by Restovia in respect of the idem.
Fifth, no recognized exception to ne bis in idem applies. Neither the sham or undue trial exception nor the new fact exception forms a valid basis to reopen the case at the inter-jurisdictional level.
IV
Restovia violated international law by exercising jurisdiction over NEXCA despite its entitlement to State immunity.
First, State immunity from foreign jurisdiction is a well-established international custom, deriving from sovereign equality. As confirmed by State practice and opinio juris, such immunity can extend to entities acting on behalf of the State.
Second, NEXCA qualifies for State immunity, as it exercises sovereign functions by implementing Alekostria’s industrial policy, and it lacks a legal personality distinct from the State under both structural and functional criteria.
Third, the commercial exception does not preclude NEXCA’s immunity. The wrongful death claim sounds in tort rather than commerce, and in any event, NEXCA’s survey activities do not constitute a commercial transaction. By their nature, purpose, and context, the surveys were undertaken to implement State policy in an inter-State framework and cannot be equated with private commercial conduct.
Fourth, the tort exception is likewise inapplicable. It does not constitute customary international law and, even if it did, its requirements are not met. The alleged harm lacks a sufficient territorial nexus, no legally relevant omission by NEXCA is established, and the requisite direct causal link between NEXCA’s conduct and the damage is absent, particularly in light of intervening third-party actions.
[bookmark: _Toc187614551][bookmark: _Toc218702927][bookmark: _Toc122353320]
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[bookmark: _Toc213170029][bookmark: _Toc218523958][bookmark: _Toc218702928][bookmark: _Toc219143875][bookmark: _Toc219162091]I. SOLLANIA SHALL BE PERMITTED TO INTERVENE IN THESE PROCEEDINGS AS A NON-PARTY IN ACCORDANCE WITH ARTICLE 62 OF THE COURT’S STATUTE.
Article 62(2) of the Statute grants the Court discretion to decide on intervention requests, ensuring statutory requirements are met,[footnoteRef:1] and sound administration of justice is upheld.[footnoteRef:2] Sollania fulfils the statutory requirements by possessing interests of a legal nature [A] which may be affected by the Court’s decision [B]. Besides, its object is proper for non-party intervention and upholds the administration of justice [C]. [1:  Statute of the International Court of Justice article 62, Oct. 24, 1945, 33 U.N.T.S. 993 [“ICJ Statute”].]  [2:  Territorial and Maritime Dispute (Nicar. v. Colom.), Application by Honduras for Permission to Intervene, Judgment, 2011 I.C.J. 420 [“Territorial and Maritime”], ¶36; Continental Shelf (Libya v. Malta), Application by Italy for Permission to Intervene, Judgment, 1984 I.C.J. 3 [“Libya v. Malta”], ¶12.] 

[bookmark: _Toc218702929][bookmark: _Toc218523959][bookmark: _Toc219143876][bookmark: _Toc219162092]A. Sollania possesses legal interests within the meaning of Article 62.
The interest for intervention shall be of a legal nature.[footnoteRef:3] For preventing excessive intervention purposes,[footnoteRef:4] it shall be a real and concrete claim.[footnoteRef:5] Here, Sollania has interests of a legal nature in the interpretation of ARPA [1] and in obligations erga omnes relating to FPIC [2].[footnoteRef:6] [3:  ICJ Statute, art.62.]  [4:  GERALD FITZMAURICE, THE LAW AND PROCEDURE OF THE INTERNATIONAL COURT OF JUSTICE 552-553 (1986).]  [5:  Land, Island and Maritime Frontier Dispute (El Sal. v. Hond.), Application by Nicaragua for Permission to Intervene, Judgment, 1990 I.C.J. 124 [“Frontier Dispute Case”], ¶76.]  [6:  Compromis, ¶55.] 

[bookmark: _Toc218702930][bookmark: _Toc218523960][bookmark: _Toc219143877][bookmark: _Toc219162093]1. Sollania possesses a legal interest in ARPA’s interpretation.
Sollania’s interest in ARPA’s interpretation satisfies the requirement of “interest of a legal nature” [a] and further engages an erga omnes nature [b].
[bookmark: _Toc219143878][bookmark: _Toc219162094][bookmark: _Toc218702931]a. Interest in treaty interpretation has been recognized as a legal interest for intervention.
The Court has recognized that interest in treaty interpretation can satisfy the “interest of a legal nature” requirement for intervention under Article 62.[footnoteRef:7] It aligns with Judge Hudson’s understanding, where intervention under Article 63 concerning conventions’ interpretation constitutes a specific application of the broader mode outlined in Article 62.[footnoteRef:8] Therefore, Sollania’s interest in treaty interpretation can serve as a valid basis for intervention. [7:  Sovereignty over Pulau Ligitan and Pulau Sipadan (Indon. v. Malay.), Application by the Philippines for Permission to Intervene, Judgment, 2001 I.C.J. 575, 604 [“Pulau Ligitan”], ¶47.]  [8:  HUDSON MANLEY O., THE PERMANENT COURT OF INTERNATIONAL JUSTICE 1920-1942: A TREATISE 422 (1943).] 

[bookmark: _Toc218702932][bookmark: _Toc219143879][bookmark: _Toc219162095]b. The bilateral treaties involve obligations of an erga omnes partes nature.
Certain treaties, by their nature, establish not only bilateral obligations but also collective interests shared among a defined group of States.[footnoteRef:9] Where a treaty protects the human rights of a regional community, the obligations may assume an erga omnes partes nature.[footnoteRef:10] [9:  James Crawford, Fourth Report on State Responsibility, U.N. Doc. A/CN.4/517 [“Fourth Report on Responsibility”], ¶40 (2001).]  [10:  ILC, Draft Articles on Responsibility of States for Internationally Wrongful Acts with Commentaries, U.N. Doc. A/56/10 [“ASIWA Commentary”], 126 (2001).] 

Here, ARPA and SRPA create a treaty regime for all three States in the Pilemo-Sollania region,[footnoteRef:11] aiming to protect the Pilemon populations’ rights towards the Torngat Plateau.[footnoteRef:12] Therefore, they represent a collective interest in this region, engaging the erga omnes partes interest. [11:  Compromis, ¶¶1,6.]  [12:  Compromis, ¶¶15,18.] 

[bookmark: _Toc218523961][bookmark: _Toc218702933][bookmark: _Toc219143880][bookmark: _Toc219162096][bookmark: OLE_LINK1]2. Sollania possesses a legal interest arising from obligations erga omnes relating to FPIC.
Sollania’s interest in Restovia’s obligation erga omnes owed to the Pilemons, can be recognized as a legal interest for intervention [a]. Besides, the interest is real and concrete [b], and individualized [c].
[bookmark: _Toc218702934][bookmark: _Toc219143881][bookmark: _Toc219162097][bookmark: _Toc218523962]a. Sollania’s interest in obligations erga omnes constitutes a legal interest for intervention.
As an interest of legal nature, it is rooted in the rule of international law.[footnoteRef:13] The Sollania’s legal interest in the FPIC obligation, grounded in the principle of self-determination,[footnoteRef:14] is of an erga omnes nature.[footnoteRef:15] When this obligation is breached, each member of the international community has a legal interest in its fulfillment.[footnoteRef:16] The interdependent relationship between procedural rules and legal standing[footnoteRef:17] supports that Sollania’s interest to establish legal standing is likewise capable of supporting intervention under Article 62.[footnoteRef:18] [13:  Jurisdictional Immunities of the State (Ger. v. It.), Application by the Hellenic Republic for Permission to Intervene, Order, 2011 I.C.J. 531 [“Jurisdictional Immunities”], ¶2 (Declaration of Judge Gaja).]  [14:  HRC, Free, Prior and Informed Consent: A Human Rights-Based Approach-Study of the Expert Mechanism on the Rights of Indigenous Peoples, U.N. Doc. A/HRC/39/62 [“HRC FPIC Report”], ¶9 (2018).]  [15:  East Timor (Port. v. Austl.), Judgment, 1995 I.C.J. 102, ¶29.]  [16:  ASIWA Commentary, 126; Questions relating to the Obligation to Prosecute or Extradite (Belg. v. Sen.), Judgment, 2012 I.C.J 422, ¶¶68-70.]  [17:  South West Africa (Eth., Liber. v. S. Afr), Second Phase Judgment, 1996 I.C.J. 6, ¶4.]  [18:  Application of the Convention on the Prevention and Punishment of the Crime of Genocide (Gam. v. Myan.), Preliminary Objection, Judgment, 2022 I.C.J 516, ¶108.] 

Judge Jessup noted that as international law evolves towards a community, collective interests may be cautiously integrated into the meaning of legal interest under Article 62 to support collective action;[footnoteRef:19] this view is subsequently widely supported.[footnoteRef:20] [19:  PHILIP JESSUP, MODERN LAW OF NATIONS 12-13 (1948).]  [20:  Institut de Droit International, Obligations and Rights Erga Omnes in International Law (Rapporteur M. Giorgio Gaja), Krakow Session, art.4 (2005).] 

[bookmark: _Toc218702935][bookmark: _Toc219143882][bookmark: _Toc219162098]b. Sollania’s interest regarding obligations erga omnes is real and concrete.
The requirement that legal interest be real and concrete precludes general interest in the abstract development of international law.[footnoteRef:21] Here, Sollania’s interests cumulatively stem from the erga omnes nature of the right to self-determination and treaty-based erga omnes partes interest shared among the three States of the Pilemo-Sollania region.[footnoteRef:22] As the remaining two States are parties to the proceedings, Sollania’s interest is directly engaged, making it real and concrete in relation to the current dispute concerning the Pilemon protection.[footnoteRef:23] [21:  Pulau Ligitan, ¶55.]  [22:  Supra §I(A)(1)(b).]  [23:  Compromis, ¶59.] 

[bookmark: _Toc218702936][bookmark: _Toc219143883][bookmark: _Toc219162099]c. The “individualized” requirement does not preclude the admission of Sollania’s intervention.
The Respondent may argue that legal interest for intervention shall be individualized,[footnoteRef:24] meaning distinguishable from other States.[footnoteRef:25] Breach of obligations erga omnes may have particular adverse effects on one State, considering the context.[footnoteRef:26] Besides, erga omnes interests are individually held, as each State remains independent in deciding whether to take action.[footnoteRef:27] [24:  Libya v. Malta, 35 (Separate Opinion of Judge Mbaye).]  [25:  Continental Shelf (Tunis. v. Libya), Application by Malta for Permission to Intervene, Judgment, 1981 I.C.J. 13, ¶33.]  [26:  Id., 119.]  [27:  ASIWA Commentary, 126-128.] 

Here, Sollania, with over 95% of its population being Pilemon descendants,[footnoteRef:28] is clearly distinct from other States and especially affected. Moreover, its choice to intervene reflects an exercise of this individually held interest, ensuring that its position is represented. [28:  Compromis, ¶13.] 

[bookmark: _Toc218702937][bookmark: _Toc219143884][bookmark: _Toc219162100]B. Sollania’s legal interests may be affected by the Court’s decision.
The intervenor shall demonstrate that its legal interests “may” be affected,[footnoteRef:29] assessed case-by-case.[footnoteRef:30] Here, the Court’s decision may affect Sollania’s interest in SRPA’s interpretation [1] and the conditions under which obligations erga omnes are implemented [2]. [29:  ICJ Statute, art.62.]  [30:  Alina Miron & Christine Chinkin, Article 62, in THE STATUTE OF THE INTERNATIONAL COURT OF JUSTICE: A COMMENTARY, ¶59 (Andreas Zimmermann et al. eds., 2019).] 

[bookmark: OLE_LINK7][bookmark: _Toc218523963][bookmark: _Toc218702938][bookmark: _Toc219143885][bookmark: _Toc219162101]1. The Court’s interpretation of ARPA may necessarily affect Sollania’s interest in the interpretation of SRPA.
Court’s “decision” to affect legal interest encompasses not only the dispositif but also the necessary reasoning behind it.[footnoteRef:31] Treaties should be interpreted with their ordinary meaning, context, purpose, and the circumstances of conclusion.[footnoteRef:32] Despite the existence of Statute’s Article 59,[footnoteRef:33] the Court acknowledged that its prior reasoning with persuasive authority forms its presumptive jurisprudence.[footnoteRef:34] [31:  Pulau Ligitan, ¶55.]  [32:  Vienna Convention on the Law of Treaties, Jan. 27, 1980, 1155 U.N.T.S. 331, arts.31,32 [“VCLT”].]  [33:  ICJ Statute, art.59.]  [34:  Application of the Convention on the Prevention and Punishment of the Crime of Genocide (Croat. v. Serb.) Preliminary objection, Judgment, 2008 I.C.J. 428, ¶53.] 

Here, both ARPA and SRPA were concluded in a tripartite context,[footnoteRef:35] sharing common Article 18.[footnoteRef:36] Given their similarities in structure, purpose, and context, the Court’s interpretation of ARPA Article 18 will inevitably influence the interpretation of SRPA Article 18. [35:  Compromis, ¶17.]  [36:  Compromis, ¶18.] 

[bookmark: _Toc218702939][bookmark: _Toc218523967][bookmark: _Toc219143886][bookmark: _Toc219162102]2. The Court’s decision may affect Sollania’s interest in obligations erga omnes.
The term “may be affected” under Article 62 is neutral, with either a negative or a positive connotation.[footnoteRef:37] In cases involving erga omnes interests, the third State may be affected by any outcome resulting from the Court’s decision.[footnoteRef:38] [37:  Batuhan Betin, Article 62 Intervention Before the ICJ Based on Common Interests and Obligations Erga Omnes, 67 HARV. INT’L L. J. 1, 18 (forthcoming 2026).]  [38:  Libya v. Malta, ¶37 (Dissenting Opinion of Judge Oda).] 

Here, if the Court’s decision ensures greater protection of the Pilemons, it would particularly benefit Sollania by securing the cultural and political rights of its nationals, thereby contributing to their self-determination. Therefore, Sollania’s interest may be affected by the Court’s decision.
[bookmark: _Toc218523970][bookmark: _Toc218702940][bookmark: _Toc219143887][bookmark: _Toc219162103]C. The object of Sollania’s intervention is proper and consistent with the purpose of Article 62.
Sollania’s object is proper for non-party intervention [1], and the concerns relating to the party equality and efficiency under sound administration of justice do not preclude the admission [2].
[bookmark: _Toc219143888][bookmark: _Toc219162104][bookmark: _Toc218523971][bookmark: _Toc218702941]1. Sollania seeks solely to inform the Court and protect its legal interests, incidental to the current proceeding.
Informing the Court of the nature of its legal interests[footnoteRef:39] and protecting them by all legal means available is a proper object of non-party intervention[footnoteRef:40] incidental to the main proceeding, for which the jurisdictional link is not required.[footnoteRef:41] Here, Sollania’s object of intervention, which is to inform the Court of Pilemon’s tradition from Sollania’s perspective and thus protecting relevant interests,[footnoteRef:42] is proper. [39:  Frontier Dispute Case, ¶90.]  [40:  Jurisdictional Immunities, ¶¶28-29 (Order of 4 July 2011).]  [41:  Pulau Ligitan, ¶35.]  [42:  Compromis, ¶55.] 

[bookmark: _Toc219143889][bookmark: _Toc219162105][bookmark: _Toc218702942]2. Concerns regarding the party equality and procedural efficiency do not preclude admission.
As to party equality, intervention to support one of the parties was accepted by the travaux préparatoires of the Statute.[footnoteRef:43] As non-party intervenors have no party status, their intervention can be appropriately managed, ensuring no inequality between parties.[footnoteRef:44] Therefore, Sollania’s non-party intervention would not affect party equality. [43:  Advisory Committee of Jurists, Procès-Verbaux of the Proceedings of the Committee, 745 (1920).]  [44:  Whaling in the Antarctic (Austl. v. Japan), Declaration of Intervention of New Zealand, Order, 2013 I.C.J. 3, ¶18.] 

As to judicial efficiency, excluding third-State participation increases the risk of repetitive litigation over the same issue.[footnoteRef:45] While non-injured States are entitled to invoke the erga omnes responsibility, its scope is limited to preventing the proliferation of disputes.[footnoteRef:46] Here, Sollania’s intervention consolidates shared issues, promoting judicial economy.[footnoteRef:47] Besides, by allowing the intervenors to pronounce on the community’s collective interests,[footnoteRef:48] Article 62 lends greater legitimacy to the administration of justice.[footnoteRef:49] [45:  Territorial and Maritime, ¶7 (Dissenting Opinion of Judge Al-Khasawneh) [“AI-Khasawneh Opinion”].]  [46:  Fourth Report on Responsibility, ¶42.]  [47:  Pulau Ligitan, ¶21.]  [48:  Pulau Ligitan, ¶20 (Separate Opinion of Judge Weeramantry).]  [49:  AI-Khasawneh Opinion, ¶¶7-11.] 

Therefore, the object of Sollania’s non-party intervention is proper, and the intervention shall be permitted.
[bookmark: _Toc219143890][bookmark: _Toc219162106]II. RESTOVIA BREACHED THE TERMS OF ARPA, AS WELL AS ITS CUSTOMARY INTERNATIONAL LAW OBLIGATIONS, IN FAILING TO PROPERLY CONSULT WITH AND OBTAIN THE FREE, PRIOR, AND INFORMED CONSENT OF THE PILEMON PEOPLE TO THE DEVELOPMENT OF THE GORDIAN GORGE.
Restovia violated their treaty obligation under ARPA [A], customary obligation to obtain FPIC [B] and to properly consult with the Pilemon people [C].
[bookmark: _Toc219143891][bookmark: _Toc219162107]A. Restovia breached the treaty obligation for failing to obtain Pilemon’s consent.
Restovia violated Article 18 of ARPA by degrading the Pilemon Elder’s authority from decision-making to mere consultation, which contravenes ARPA’s ordinary meaning [1]. Such meaning is in line with international custom conferring an indigenous consent [2].
[bookmark: _Toc219143892][bookmark: _Toc219162108]1. ARPA’s ordinary meaning, together with its purpose, requires substantive power-sharing, not mere consultation.
To interpret the treaty obligation assumed by Restovia, the treaty’s ordinary meaning and purpose[footnoteRef:50] function as a combined operation. Guided by the principle of effet utile, this prevents terms from being interpreted devoid of their purpose,[footnoteRef:51] while authoritative dictionaries help to assist textual definitions.[footnoteRef:52] [50:  VCLT, art.31(1).]  [51:  Corfu Channel (U.K. v. Alb.), Judgment, 1949 I.C.J. 4, 24.]  [52:  Oil Platforms (Iran v. U.S.), Preliminary Objection, Judgment, 1996 I.C.J. 803, ¶45.] 

Here, the treaty negotiation demonstrated its purpose to establish a shared responsibility for managing the Plateau.[footnoteRef:53] This arrangement is essential to protect the Indigenous people because those sites are central to their spiritual identity.[footnoteRef:54] The term “decision-making” was introduced to ARPA to confer on Pilemon the right to make important decisions with Restovia.[footnoteRef:55] Interpreting this provision as simply requiring consultation would undermine its purpose of power-sharing. [53:  Compromis, ¶16.]  [54:  Kichwa Indigenous People of Sarayaku v. Ecuador, Merits and Reparations, Judgment, IACtHR (ser. C) No.245 [“Kichwa Case”], ¶¶218,219.]  [55:  “Decision-making” in OXFORD ENGLISH DICTIONARY (online ed.); HRC, Final report of the study on indigenous peoples and the right to participate in decision-making, Report of the Expert Mechanism on the Rights of Indigenous Peoples, U.N. Doc. A/HRC/18/42 [“Final Participation Report”], 9-12.] 

Therefore, Restovia violated ARPA by reducing Pilemon from decision-makers to mere advisors during consultation.[footnoteRef:56] [56:  Compromis, ¶21.] 

[bookmark: _Toc219143893][bookmark: _Toc219162109]2. As a living instrument, ARPA shall be interpreted together with international custom, which generates an obligation to obtain FPIC from Pilemon.
Contemporary interpretation of ordinary meaning takes the relevant rules applicable between parties into consideration.[footnoteRef:57] By incorporating the rules governing the same subject matter into the treaty,[footnoteRef:58] this approach aligns with the character of human rights treaties as living instruments.[footnoteRef:59] [57:  VCLT, art.31(3)(c).]  [58:  Obligations of States in Respect of Climate Change, Advisory Opinion, I.C.J. (July 23, 2025), ¶310.]  [59:  Tyrer v. United Kingdom, App. No.5856/72, 26 ECtHR (ser. A) (1978), ¶31.] 

Here, the terms “decision-making” and “substantial change” used in ARPA serve for indigenous rights protection; it shall be interpreted considering the evolved custom[footnoteRef:60] to obtain indigenous consent in an extractive project on indigenous land.[footnoteRef:61] [60:  Dispute Regarding Navigational and Related Rights (Costa Rica v. Nicar.), Judgment, 2009 I.C.J. 213, ¶66.]  [61:  Infra §II(B)(1).] 

Therefore, Restovia violated ARPA for its meaning, aligning with the international standard.
[bookmark: _Toc219143894][bookmark: _Toc219162110]B. Restovia fails to fulfil its customary obligation to obtain FPIC from Pilemon.
Pilemon is a transnational indigenous people self-identified by the same special attachment to the Plateau, their ancestral land, and enduring marginalization[footnoteRef:62] after being colonized.[footnoteRef:63] Their existence is a fact that precedes and exists independently of domestic recognition.[footnoteRef:64] Their collective self-determination generates a well-established custom for States to ensure their cross-border participation[footnoteRef:65] in measures that may affect them.[footnoteRef:66] [62:  Erica-Irene A. Daes (Chairperson/Rapporteur), Working Paper on the Concept of “Indigenous People”, U.N. Doc. E/CN.4/Sub.2/AC.4/1996/2, ¶69.]  [63:  Compromis, ¶¶9-11.]  [64:  Interpretation of the Convention Between Greece and Bulgaria Respecting Reciprocal Emigration (Question of the “Communities”), Advisory Opinion, 1930 P.C.I.J. (ser. B) No.17, 25.]  [65:  G.A. Res. 61/295, United Nations Declaration on the Rights of Indigenous Peoples, art.36 [“UNDRIP”]; Lummi Nation v. Attorney General of Canada, [2025] FC 1986 (Can.).]  [66:  James Anaya (Special Rapporteur), Report of the Special Rapporteur on the Situation of Human Rights and Fundamental Freedoms of Indigenous People, U.N. Doc. A/HRC/12/34 [“Indigenous Situation Report”], ¶¶40,41.] 

The level of participation, ranging from consultation to strict requirement of FPIC, shall be determined through the assessment of the measure’s possible impact.[footnoteRef:67] Here, the project’s significance triggers the requirement to entitle FPIC [1]. Restovia cannot justify its project without Pilemon’s consent [2]. [67:  HRC FPIC Report, ¶35; HRComm, Poma Poma v. Peru, U.N. Doc. CCPR/C/95/D/1457/2006 [“Poma Case”], ¶7.6.] 

[bookmark: _Toc219143895][bookmark: _Toc219162111]1. The severity of the project’s impact necessitates the requirements for Pilemon’s consent.
The requirement of Indigenous consent would be triggered when projects would “affect” matters of “fundamental importance to their rights, survival, dignity and well-being”.[footnoteRef:68] [68:  HRC, Follow-up Report on Indigenous Peoples and the Right to Participate in Decision-making, with a Focus on Extractive Industries, U.N. Doc. A/HRC/21/55 [“Follow-up Participation Report”], ¶27.] 

As the factor to be considered, Pilemon’s status as an Indigenous Peoples in Initial Contact requires Restovia to prohibit the use of their natural resources [a]. The severity of the project necessitates Pilemon’s right to consent, considering its large-scale nature [b] and its impact on Pilemon’s rights [c].
[bookmark: _Toc219143896][bookmark: _Toc219162112][bookmark: _Toc218523964]a. Pilemon’ s status as the Indigenous Peoples in Initial Contact requires Restovia forbid the external activity on the Plateau.
Indigenous Peoples in Initial Contact are those indigenous people who, after contact, remain estranged from mainstream societal structure.[footnoteRef:69] Their self-sufficient, partially isolated lifestyle[footnoteRef:70] makes them vulnerable to external activity that threatens their cultural integrity.[footnoteRef:71] To respect their self-determined lifestyle,[footnoteRef:72] States must prohibit activities affecting their territories,[footnoteRef:73] encompassing their customarily held and culturally important lands.[footnoteRef:74] [69:  HRC, Draft Guidelines on the Protection of Indigenous Peoples in Voluntary Isolation and in Initial Contact of the Amazon Basin and El Chaco, U.N. Doc. A/HRC/EMRIP/2009/6 [“IPIC Guidelines”], ¶12.]  [70:  IPIC Guidelines, ¶13; Pueblos Indígenas Tagaeri y Taromenane v. Ecuador, Merits, Reparations and Costs, Judgment, IACtHR (ser. C) No.537, ¶96.]  [71:  Permanent Forum on Indigenous Issues, International Expert Group Meeting: The Rights of Indigenous Peoples, Including Those in Voluntary Isolation and Initial Contact in the Context of Critical Minerals, U.N. Doc. E/C.19/2025/4 [“PFII Report”], ¶27.]  [72:  IPIC Guidelines, ¶22; PFII Report, ¶29(b).]  [73:  IPIC Guidelines, ¶57(a); PFII Report, ¶32.]  [74:  James Anaya (Special Rapporteur), Report of the Special Rapporteur on the Rights of Indigenous Peoples, Extractive Industries and Indigenous Peoples, U.N. Doc. A/HRC/24/41 [“Extractive Industries Report”], ¶27.] 

Here, the Pilemon, despite historical contact, operates under a distinct governance system centered on Elders,[footnoteRef:75] often lacking formal State recognition.[footnoteRef:76] This estrangement is compounded by their lifestyle, as colonial incursion forced them into a remote village[footnoteRef:77] where their collective identity is fragilely sustained by spiritual bonds with the Plateau.[footnoteRef:78] Restovia’s proposed project on it threatens to dismantle their cultural integrity. [75:  Compromis, ¶2.]  [76:  Compromis, ¶12.]  [77:  Compromis, ¶¶3,9,10,11.]  [78:  Compromis, ¶2.] 

Therefore, to respect their self-determined status, Restovia shall prohibit any external activities affecting the Plateau.
[bookmark: _Toc218523965][bookmark: _Toc219143897][bookmark: _Toc219162113]b. Rare earth mining constitutes a large-scale project with long-term impact, which necessitates indigenous consent.
The customary requirement of Indigenous consent regarding extractive projects on indigenous territories is widely supported by international jurisprudence,[footnoteRef:79] human rights institutions,[footnoteRef:80] and State practice.[footnoteRef:81] This obligation is particularly stringent in large-scale development projects,[footnoteRef:82] which involve the long-term exploitation of natural resources and the transformation of land use.[footnoteRef:83] Such projects inflict profound societal changes, thereby necessitating consent not only as a legal mandate but also as a practical prerequisite to ensure the project’s stability,[footnoteRef:84] especially when involving the sacred sites.[footnoteRef:85] [79:  Saramaka People v. Suriname, Preliminary Objections, Merits, Reparations, and Costs, Judgment, IACtHR (ser. C) No.172 [“Saramaka Case”], ¶¶129-137; Centre for Minority Rights Development (Kenya) v. Kenya, Communication 276/2003, ACHPR (2010) [“Minority Rights Case”], ¶226; Poma Case, ¶¶7.5,7.7.]  [80:  CERD, Gen. Recommendation XXIII: Indigenous Peoples, 51st Sess., U.N. Doc. A/52/18, annex V; Extractive Industries Report, ¶28.]  [81:  Baleni v. Minister of Mineral Resources, [2018] ZAGPPHC 829 (S. Afr.); Tsilhqot’in Nation v. British Columbia, [2014] SCC 44 (Can.); Corte Constitucional [C.C.], marzo 3, [2011], Sentencia T-129/11 (Colom.); Maya Leaders Alliance v. Attorney General of Belize, [2015] CCJ 15 (Belize).]  [82:  Saramaka Case, ¶134; Indigenous Situation Report, ¶66; Minority Rights Case.]  [83:  Rodolfo Stavenhagen (Special Rapporteur), The Impact of Large Scale or Major Development Projects on the Human Rights and Fundamental Freedoms of Indigenous Communities, U.N. Doc. E/CN.4/2003/90, ¶6.]  [84:  Extractive Industries Report, ¶29.]  [85:  World Bank, IFC Performance Standard 7: Indigenous Peoples (2012) [“IFC Standard”], ¶16.] 

Here, the license for conducting this project targets the Plateau,[footnoteRef:86] the epicentre of Pilemon’s spiritual identity. This project may entail the exploitation of rare-earth oxides via potentially destructive methods[footnoteRef:87] and turning the sacred Gorge into an exposed mining site. History shows that such long-term extraction not only degrades the environment but also disrupts social fabrics and exacerbates inequalities,[footnoteRef:88] thereby perpetuating “green colonialism” disguised as a sustainable energy transition.[footnoteRef:89] Yet, Restovia failed to secure the mandated consent. Despite the Elders’ explicit demand to suspend extractive activities,[footnoteRef:90] Restovia unilaterally selected the Hyperion plan,[footnoteRef:91] a scheme explicitly disfavored by the Elders.[footnoteRef:92] [86:  Compromis, ¶20.]  [87:  Compromis, ¶32.]  [88:  PFII Report, ¶6.]  [89:  Int’l Work Grp. for Indigenous Affairs, Just Energy Transition and Indigenous Peoples (2023), 62.]  [90:  Compromis, ¶¶21,22.]  [91:  Compromis, ¶49.]  [92:  Compromis, ¶32.] 

Therefore, by forcing the opposed project, Restovia breached its obligation to obtain indigenous consent.
[bookmark: _Toc218523966][bookmark: _Toc219143898][bookmark: _Toc219162114]c. The project would substantially affect the Pilemon people’s rights, which necessitates indigenous consent.
[bookmark: OLE_LINK2]Pilemon’s customary rights to ancestral lands and natural resources [i] and their right to take part in cultural life [ii] will be affected in the proposed project, thereby necessitating indigenous consent.
[bookmark: _Toc219143899][bookmark: _Toc219162115]i. The project endangers Pilemon’s customary rights to ancestral lands and natural resources.
First, there is a growing recognition of the indigenous right to ancestral lands, even without a domestic title.[footnoteRef:93] Indigenous peoples cannot be forcibly removed from their lands without their consent;[footnoteRef:94] merely granting access to their land is not enough.[footnoteRef:95] Here, Restovia’s mining project on the Plateau would render this indigenous land uninhabitable through potential destruction,[footnoteRef:96] forcing residents on it to relocate.[footnoteRef:97] Mere guarantees of access[footnoteRef:98] to a destroyed homeland are insufficient. [93:  Mayagna (Sumo) Awas Tingni Community v. Nicaragua, Merits, Reparations and Costs, Judgment, IACtHR (ser. C) No.79, ¶¶140(b),150; Malawi African Association v. Mauritania, Communications 54/91, 61/91, 98/93, 164/97-196/97, 210/98, ACHPR (2000), ¶128.]  [94:  UNDRIP, art.10; Akdivar v. Turkey, 1996-IV ECtHR 1192, ¶88.]  [95:  Saramaka Case, ¶110; Minority Rights Case, ¶204.]  [96:  Compromis, ¶32.]  [97:  Compromis, ¶7.]  [98:  Compromis, ¶20.] 

Second, indigenous peoples’ permanent sovereignty over natural resources[footnoteRef:99] stems from the right to self-determination to redress the colonial history.[footnoteRef:100] It includes the right to undisturbed possession, use, and disposal.[footnoteRef:101] Here, by unilaterally exploiting Pilemon’s natural resources, Restovia perpetuates the historical trauma of colonial dispossession,[footnoteRef:102] denying Pilemon economic self-determination. [99:  Erica-Irene A. Daes (Special Rapporteur), Indigenous Peoples’ Permanent Sovereignty over Natural Resources: Final Report of the Special Rapporteur, U.N. Doc. E/CN.4/Sub.2/2004/30, Annex 2, ¶¶9,11.]  [100:  Follow-up Participation Report, ¶29; HRC FPIC Report, ¶11.]  [101:  Social and Economic Rights Action Center (SERAC) v. Nigeria, Communication 155/96, ACHPR (2001), ¶52; International Covenant on Civil and Political Rights, Dec. 16, 1966, 999 U.N.T.S. 171, art.1 [“ICCPR”]; International Covenant on Economic, Social and Cultural Rights, Dec. 16, 993 U.N.T.S. 3, art.1 [“ICESCR”].]  [102:  Compromis, ¶4.] 

[bookmark: _Toc219143900][bookmark: _Toc219162116]ii. The project endangers Pilemon’s participation in cultural life.
Indigenous rights to cultural life,[footnoteRef:103] intertwined with the rights of minority,[footnoteRef:104] protect the spiritual practices.[footnoteRef:105] As their cultural practice is closely associated with their territory,[footnoteRef:106] expulsion constitutes a serious violation.[footnoteRef:107] Projects affecting sacred sites require indigenous consent.[footnoteRef:108] [103:  ICESCR, art.15; UNDRIP, arts.20,33.]  [104:  ICCPR, art.27.]  [105:  HRComm, General Comment No.23: Article 27 (Rights of Minorities), U.N. Doc. CCPR/C/21/Rev.1/Add.5, ¶6.2 [“GC No.23”]; African Commission on Human and Peoples’ Rights v. Republic of Kenya, No.006/2012, Judgment, ACtHPR, ¶179.]  [106:  GC No.23, ¶3.2; Minority Rights Case, ¶166.]  [107:  IACHR, Loren Laroye Riebe Star v. Mexico, Report No.49/99, Case 11.610 (1999), ¶105; Minority Rights Case, ¶171.]  [108:  Pueblos Rama y Kriol, Comunidad Negra Creole Indígena de Bluefields y otros v. Nicaragua, Judgment, IACtHR (ser. C) No.522, (Oct. 3, 2024) [“Pueblos Rama Case”], ¶240; IFC Standard, ¶16.] 

Here, Pilemon’s cultural life is bound with the Plateau, the sacred site of pilgrimages and Elders’ solitary training.[footnoteRef:109] By desecrating this Gorge with industrial extraction, the mining project would expel Elders and Pilemon from their spiritual home. [109:  Compromis, ¶2.] 

Therefore, the project would severely undermine indigenous rights as consent rights shall be entitled.
[bookmark: _Toc219143901][bookmark: _Toc219162117]2. Restovia cannot justify its project without obtaining indigenous consent.
Restovia’s project without indigenous consent cannot be justified, for it does not serve a valid public purpose [a] and would endanger the survival of Pilemon as indigenous people [b].
[bookmark: _Toc219143902][bookmark: _Toc219162118][bookmark: _Toc218523968]a. Mere economic gain or the pursuit of economic development cannot justify the limitation on Indigenous rights.
Any limitation on indigenous rights must be justified by a valid public purpose.[footnoteRef:110] The pursuit of merely commercial interests,[footnoteRef:111] or even a State’s economic development, is insufficient to justify such a limitation.[footnoteRef:112] Here, Restovia’s invocation of national security is a mere pretext for its economic transformation and economic benefit,[footnoteRef:113] failing to justify the limitation on indigenous rights. Validating these grounds would sanction development at the expense of diminishing fragile indigenous groups. [110:  UNDRIP, art.46(2); Saramaka Case, ¶127; Minority Rights Case, ¶211; Extractive Industries Report, ¶34.]  [111:  Extractive Industries Report, ¶35.]  [112:  Poma Case, ¶7.4.]  [113:  Compromis, ¶¶20,49.] 

[bookmark: _Toc218523969][bookmark: _Toc219143903][bookmark: _Toc219162119]b. The project would undermine Pilemon’s means of survival as an indigenous people.
The restriction on indigenous peoples’ rights shall not endanger their survival as indigenous peoples.[footnoteRef:114] It aims to prevent assimilation and safeguard the distinctiveness of indigenous people,[footnoteRef:115] including the special relationship between indigenous people and their ancestral territory[footnoteRef:116] and their own spiritual tradition.[footnoteRef:117] [114:  Saramaka Case, ¶128.]  [115:  Minority Rights Case, ¶111.]  [116:  Saramaka Case, ¶129.]  [117:  Minority Rights Case, ¶180; Saramaka Case, ¶128.] 

Here, Pilemon culture originated on the Plateau, which is the locus of Pilemon’s spiritual existence.[footnoteRef:118] Their connection is evidenced by the pilgrimage tradition and “the Crossing,” a sacrifice made by Sollania Elder to ensure the Plateau’s intangibility.[footnoteRef:119] By authorizing extractive activities on it, the State destroys the material basis of Pilemon spirituality, thereby threatening their survival as a distinct group.[footnoteRef:120] [118:  Compromis, ¶2.]  [119:  Compromis, ¶6.]  [120:  Compromis, ¶34.] 

Therefore, without a valid public purpose and posing a threat to indigenous survival, Restovia’s project cannot be justified.
[bookmark: _Toc219143904][bookmark: _Toc219162120]C. Additionally, Restovia failed to satisfy the customary obligation to consult.
FPIC cannot be achieved without a culturally appropriate [1], “prior” [2], and “informed” consultation [3],[footnoteRef:121] none of which were satisfied by Restovia. [121:  HRC FPIC Report, ¶14.] 

[bookmark: _Toc219143905][bookmark: _Toc219162121]1. Restovia failed to provide a culturally appropriate process.
States shall conduct culturally appropriate consultations,[footnoteRef:122] fostering mutual trust with indigenous peoples.[footnoteRef:123] The procedure should be guided by indigenous peoples,[footnoteRef:124] considering their circumstances and proposed measures’ nature.[footnoteRef:125] Public hearings alone fail to meet consultation requirements,[footnoteRef:126] and negotiating with some of the community members cannot replace collective participation.[footnoteRef:127] [122:  Final Participation Report, ¶18; HRC FPIC Report, ¶22; Kichwa Case, ¶177.]  [123:  Final Participation Report, Annex, ¶19.]  [124:  HRC FPIC Report, ¶20(d).]  [125:  Indigenous Situation Report, Appendix A, ¶28.]  [126:  Mikisew Cree First Nation v. Canada (Minister of Canadian Heritage), [2005] SCC 69 (Can.), ¶64.]  [127:  Kichwa Case, ¶186.] 

Restovia unilaterally established the ICM without consulting Pilemon representatives on the consultation procedures.[footnoteRef:128] The adopted modalities, including online forums and public hearings at designated locations,[footnoteRef:129] were unsuitable for Pilemon communities in remote villages with limited access to infrastructure.[footnoteRef:130] Approximately 40% of the Elders were absent from the discussions,[footnoteRef:131] highlighting the failure of the consultation process. [128:  Compromis, ¶21.]  [129:  Compromis, ¶29.]  [130:  Compromis, ¶11.]  [131:  Compromis, ¶30.] 

Therefore, Restovia failed to create a culturally appropriate process.
[bookmark: _Toc219143906][bookmark: _Toc219162122][bookmark: _Toc218523972]2. Restovia failed to provide a prior consultation.
The “prior” component requires consultations to begin early,[footnoteRef:132] before crucial details are decided.[footnoteRef:133] It further requires consultation with Indigenous peoples whenever substantial changes arise,[footnoteRef:134] not confined to the initial proposal.[footnoteRef:135] [132:  HRC FPIC Report, ¶21; Saramaka Case, ¶131.]  [133:  Final Participation Report, ¶25.]  [134:  Non-Observance by Mexico of the Indigenous and Tribal Peoples Convention, 1989 (No.169), ILO Doc. GB.289/17/3, ¶86-87.]  [135:  Kichwa Case, ¶181.] 

Here, Restovia initiated consultations only after bidders’ proposals had been formulated,[footnoteRef:136] depriving Indigenous peoples of any opportunity to shape the project. Later, when the contractor was changed to Hyperion,[footnoteRef:137] despite clear indigenous disfavour,[footnoteRef:138] Restovia did not reopen consultations. [136:  Compromis, ¶29.]  [137:  Compromis, ¶49.]  [138:  Compromis, ¶32.] 

Therefore, Restovia’s consultation violated the “prior” requirement.
[bookmark: _Toc219143907][bookmark: _Toc219162123][bookmark: _Toc218523973]3. Restovia failed to provide an informed consultation.
The informed consultation requires the provided information be understandable and comprehensive.[footnoteRef:139] Mere disclosure is insufficient.[footnoteRef:140] States must allow adequate time for indigenous peoples to assess potential impacts,[footnoteRef:141] as a few hours is insufficient for understanding a large project.[footnoteRef:142] [139:  HRC FPIC Report, ¶22.]  [140:  Indigenous Situation Report, Appendix A, ¶21.]  [141:  Kichwa Case, ¶180.]  [142:  Pueblos Rama Case, ¶222.] 

Here, despite providing voluminous documents,[footnoteRef:143] their complexity rendered them inaccessible to most Pilemon, who have limited technical capacity.[footnoteRef:144] The consultation forums lasted only a few hours, without sufficient time for meaningful understanding.[footnoteRef:145] Furthermore, communication was isolated rather than sustained dialogue. [143:  Compromis, ¶29.]  [144:  Compromis, ¶11.]  [145:  Compromis, ¶30.] 

Therefore, Restovia’s consultation failed to be “informed”.
[bookmark: _Toc219143908][bookmark: _Toc219162124]III. ALEKOSTRIA DID NOT VIOLATE ITS EXTRADITION TREATY WITH RESPONDENT WHEN IT REFUSED TO SURRENDER LIZ SCOTT, AS HER TRIAL IN RESTOVIA WOULD BE INCOMPATIBLE WITH NE BIS IN IDEM, A GENERAL PRINCIPLE OF LAW WITHIN THE MEANING OF THAT TREATY.
Within the Alekostria-Restovia Extradition Treaty, the extradition, proposed judicial process, and sanction are subject to general principles of law under Article 38(1)(c) of the Statute.[footnoteRef:146] [146:  Compromis, ¶14.] 

Among those principles, ne bis in idem constitutes a bar to extradition and any further prosecution [A]. Alekostria has complied with this principle [B] with no recognized exception permits the reopening of Ms. Scott’s case [C].
[bookmark: _Toc219143909][bookmark: _Toc219162125]A. Ne bis in idem constitutes a general principle of law barring extradition and any further prosecution.
The principle of ne bis in idem formed within international law as a bar to extradition [1] and alternatively derived from national legal systems as a bar to prosecution and sanction following extradition [2], applicable where a person has already been tried for the idem.
[bookmark: _Toc219143910][bookmark: _Toc219162126]1. Ne bis in idem is formed within the international legal system as a bar to extradition.
A principle of law is established when recognized by the community of nations.[footnoteRef:147] The Court affirmed that such recognition requires both international acceptance and intrinsic character of the principle.[footnoteRef:148] [147:  ICJ Statute, art.38.1(c).]  [148:  Frontier Dispute (Burk. Faso v. Mali), Judgment, 1986 I.C.J. 554, ¶20; ILC, Report on the Work of Its Seventy-Fourth Session [“General Principles Commentary”], U.N. Doc. A/78/10, 23 (2023).] 

Firstly, international acceptance is established where a rule enjoys autonomous applicability within a regime.[footnoteRef:149] More than 90 bilateral treaties,[footnoteRef:150] multilateral treaties[footnoteRef:151] and Model Extradition Treaty[footnoteRef:152] recognize ne bis in idem as a mandatory, rather than discretionary, ground for refusing extradition, supporting its autonomous applicability.[footnoteRef:153] [149:  Id.]  [150:  M. CHERIF BASSIOUNI, INTERNATIONAL EXTRADITION: UNITED STATES LAW AND PRACTICE 1077 (2014); Extradition Treaty, U.S.-U.K., Mar. 31, 2003, S. Treaty Doc. No.108-23, art.5.]  [151:  Inter-American Convention on Extradition, U.N.T.S. Vol. 1752, No.30597, art.4(1); European Convention on Extradition, Dec. 13, 1957, E.T.S. No.24. art.9.]  [152:  G.A. Res. 45/116, Model Treaty on Extradition, annex, U.N. Doc. A/RES/45/116, art.3(d) (1990).]  [153:  U.N. Office on Drugs & Crime, Revised Manuals on the Model Treaty on Extradition, U.N. Doc. E/CN.15/2004/CRP.11, 18 (2004).] 

Secondly, intrinsic character is manifested in reflecting basic features of the specific international legal regime.[footnoteRef:154] In the extradition regime, the basic feature lies in balancing State interests with the individual’s rights.[footnoteRef:155] [154:  General Principles Commentary, 23.]  [155:  Soering v. United Kingdom, 161 ECtHR (ser. A) 28, ¶89 (1989).] 

Ne bis in idem reflects that balance.[footnoteRef:156] While it reflects sovereign equality,[footnoteRef:157] by allowing each State to accord precedence to its own criminal justice system,[footnoteRef:158] it also protects the accused’s human rights.[footnoteRef:159] [156:  Supremo Tribunal de Justiça, [2013] No.753/13.6YRLSB.S1, ¶19 (Port.).]  [157:  MIGUEL JOÃO COSTA, EXTRADITION LAW: REVIEWING GROUNDS FOR REFUSAL FROM THE CLASSIC PARADIGM TO MUTUAL RECOGNITION AND BEYOND 247 (2020).]  [158:  Bert Swart, Refusal of Extradition and the United Nations Model Treaty on Extradition, 23 NETHERLANDS YEARBOOK OF INTERNATIONAL LAW 175, 200 (1992).]  [159:  Infra §(III)(A)(2)(b)(ii).] 

Therefore, ne bis in idem constitutes a principle imposing a mandatory bar to extradition.
[bookmark: _Toc219143911][bookmark: _Toc219162127]2. Ne bis in idem is derived from national legal systems as a bar to prosecution and sanction after extradition.
Ne bis in idem constitutes a general principle commonly existing in domestic legal orders [a] and compatibly transposed into the international legal system [b], thereby evidencing recognition by the community of nations.[footnoteRef:160] [160:  General Principles Commentary, 17.] 

[bookmark: _Toc219143912][bookmark: _Toc219162128]a. Ne bis in idem commonly exists in various legal systems.
The common existence is demonstrated by wide and representative State practice in different regions and legal systems.[footnoteRef:161] Over 100 States[footnoteRef:162] from Africa,[footnoteRef:163] Asia,[footnoteRef:164] Europe,[footnoteRef:165] North America,[footnoteRef:166] Oceania,[footnoteRef:167] South America,[footnoteRef:168] and Middle East,[footnoteRef:169] covering all major legal systems, recognize that no one shall be tried or punished again for the idem. [161:  Id.]  [162:  Comparative Constitutions Project (online), accessed 11 January 2026, https://www.constituteproject.org/constitutions?lang=en&key=doubjep&status=in_force.]  [163:  Constitution of South Africa (1996), art.35.]  [164:  Constitution of Japan (1946), art.39; Criminal Procedure Law of China (2018), art.259.]  [165:  R v. Beedie, [1998] QB 356 (Eng.); Basic Law of Germany (1949), art.103.3 (Ger.).]  [166:  Blockburger v. United States, [1932] 284 U.S. 299.]  [167:  Pearce v. The Queen, [1998] HCA 57 (Austl.).]  [168:  Supremo Tribunal Federal, [2011] HC No.101. 131 (Braz.); Chilean Code of Criminal Procedure (2000), art.1.2 (Chile).]  [169:  Saudi Arabian Law of Criminal Procedure (2001), art.186 (Saudi Arabia).] 

Therefore, ne bis in idem commonly exists worldwide.
[bookmark: _Toc219143913][bookmark: _Toc219162129]b. Ne bis in idem could be transposed to the international legal system.
Ne bis in idem is transposed into the international legal order by accommodating domestic differences [i], ensuring compatibility with international law [ii], and extending to inter-jurisdictional application [iii].
[bookmark: _Toc219143914][bookmark: _Toc219162130]i. Differences among national legal systems do not preclude transposition into the international legal order.
Once common existence is established, the identification of general principles is not undermined by variations in domestic expression, nor by differences in application.[footnoteRef:170] Rather, identification proceeds through the transposition of domestic legal concepts into the international legal order.[footnoteRef:171] [170:  Prosecutor v. Kunarac, Case Nos. IT-96-23-T & IT-96-23/1-T, Judgment, ¶439 (2001).]  [171:  Marcelo Vázquez-Bermúdez (Special Rapporteur), Fourth Report on General Principles of Law, U.N. Doc. A/CN.4/785 [“Fourth Report on Principles”], ¶113 (2024).] 

[bookmark: _Toc219143915][bookmark: _Toc219162131]ii. Transposition is established through compatibility with the international legal system.
Such transposition requires that domestic principles be compatible with the international legal order.[footnoteRef:172] Compatibility does not depend on whether States foresaw the transposition of domestic law into international law,[footnoteRef:173] but is assessed by reference to functional equivalence,[footnoteRef:174] particularly in criminal matters.[footnoteRef:175] [172:  North Sea Continental Shelf (Fed. Repub. Ger. v. Den.; Fed. Repub. Ger. v. Neth.), Judgment, 1969 I.C.J. 3, ¶¶19,20.]  [173:  Prosecutor v. Delalić, Case No.IT-96-21-A, Judgment, ¶179 (2001).]  [174:  Fourth Report on Principles, ¶115.]  [175:  Prosecutor v. Blagojević & Jokić, Case No.IT-02-60-T, Judgment, ¶816 (2005).] 

Accordingly, the consensus of the function of ne bis in idem has crystallized as safeguarding both human rights and legal certainty in domestic[footnoteRef:176] and international criminal proceedings,[footnoteRef:177] as confirmed by its incorporation into prominent treaties.[footnoteRef:178] [176:  Case C-129/14, Zoran Spasic, ECLI:EU:C:2014:586, ¶77 (2014).]  [177:  ILC, Report on the Work of Its Forty-Eighth Session, U.N. Doc. A/51/10, 36 (1996).]  [178:  ICCPR, art.14(7); Rome Statute of the International Criminal Court, July 17, 1998, 2187 U.N.T.S. 90, art.20.] 

Therefore, ne bis in idem can be transposed into international legal system.
[bookmark: _Toc219143916][bookmark: _Toc219162132]iii. Transposition extends to inter-jurisdictional ne bis in idem.
Building on function equivalence, ne bis in idem, compatible with inter-jurisdictional application,[footnoteRef:179] is reinforced through State practice[footnoteRef:180] and international treaties.[footnoteRef:181] Moreover, such application is compatible with the cross-border anti-corruption enforcement frameworks[footnoteRef:182] to prevent recurrent jurisdictional conflicts arising from parallel proceedings.[footnoteRef:183] [179:  Int’l Ass’n of Penal Law, Draft Resolution B.4, Fourth Section, in XVI International Congress on Penal Law (1999).]  [180:  R v. Thomas, [1985] Q.B. 604 (Eng.); Netherlands Penal Code (2010), art.68 (Neth.).]  [181:  Charter of Fundamental Rights of the European Union, Oct. 7, 2010, 2010 O.J. (C 83) 389, art.50; Convention Implementing the Schengen Agreement, June 19, 1990, 2000 O.J. (L 239) 19, art.54.]  [182:  United Nations Convention Against Corruption, Oct. 31, 2003, 2349 U.N.T.S. 41, art.15.5; OECD Convention on Combating Bribery of Foreign Public Officials in International Business Transactions, Dec. 17, 1997, 37 I.L.M. 1, art.4(3).]  [183:  MARK PIETH ET AL., THE OECD CONVENTION ON BRIBERY: A COMMENTARY 344-45 (2014); Qingxiu Bu, Multijurisdictional Prosecution of Multinational Corporations: Double Jeopardy vis-à-vis Sovereign Rights in the Globalized Anti-bribery Regime, 60 INTERNATIONAL ANNALS CRIMINOLOGY 269, 285 (2022).] 

Therefore, ne bis in idem constitutes a principle, especially in the global anti-corruption regime, precluding any further prosecution and sanction.
[bookmark: _Toc219143917][bookmark: _Toc219162133]B. Alekostria did not violate the Extradition Treaty, as it complied with the principle of ne bis in idem.
Restovia’s extradition request concerns idem as Alekostria’s criminal proceedings [1], which have concluded with a final acquittal [2]; Alekostria’s refusal to extradition therefore aligns with ne bis in idem and the Extradition Treaty.
[bookmark: _Toc219143918][bookmark: _Toc219162134]1. Restovia’s extradition request concerns “idem” as Alekostria’s criminal proceedings.
Alekostria’s prosecution and Restovia’s extradition request concern the same “idem”, which is identified either by reference to the same conduct [a] or the same offence [b].
[bookmark: _Toc219143919][bookmark: _Toc219162135]a. Both proceedings concern the same conduct.
Any subsequent extradition or prosecution is barred insofar as it is based on the same material act previously tried, even if framed as distinct offences.[footnoteRef:184] Moreover, in corruption extradition, double criminality is likewise assessed on the same conduct,[footnoteRef:185] and idem should therefore be determined on the same basis.[footnoteRef:186] [184:  AMAL CLOONEY & PHILIPPA WEBB, THE RIGHT TO A FAIR TRIAL IN INTERNATIONAL LAW 796 (2021); ECtHR, Zolotukhin v. Russia, App. No.14939/03 [“Zolotukhin”], ¶38.]  [185:  U.N. Office on Drugs & Crime, Legislative Guide for the Implementation of the United Nations Convention Against Corruption, U.N. Sales No.E.12.IV.3, ¶534 (2012).]  [186:  ILC, Fragmentation of International Law: Difficulties Arising from the Diversification and Expansion of International Law, U.N. Doc. A/CN.4/L.682, ¶36 (2006).] 

Here, because Restovia’s extradition request of 21 December 2023 alleged no additional criminal conduct,[footnoteRef:187] both the acquittal in Alekostria and this request arose from the same conduct, namely Ms. Scott’s payment totalling €150,000 to Ted Moore.[footnoteRef:188] [187:  Compromis, ¶¶44,45.]  [188:  Compromis, ¶¶40,41,44.] 

Therefore, Alekostria’s proceedings and Restovia’s extradition request concern the same alleged bribery conduct.
[bookmark: _Toc219143920][bookmark: _Toc219162136]b. Alternatively, both proceedings concern the same offence.
Even when offence identity is assessed to bar subsequent prosecution, idem is determined by the constituent facts required to establish the offence,[footnoteRef:189] rather than by applicable sentences,[footnoteRef:190] legal classification,[footnoteRef:191] or abstract protected interests.[footnoteRef:192] [189:  Jennifer E. Costa, Double Jeopardy and Non Bis in Idem: Principles of Fairness, 4 U.C. DAVIS JOURNAL OF INTERNATIONAL LAW AND POLICY 181,187 (1998).]  [190:  Zolotukhin, ¶¶73,97.]  [191:  Case C-261/09, Gaetano Mantello, ECLI:EU:C:2010:683, ¶39 (2010).]  [192:  Case C-524/15, Luca Menci, ECLI:EU:C:2018:197, ¶¶34-39 (2018).] 

Here, Restovia’s extradition request and Alekostria’s prosecution are based on offences resting on the same constituent facts: first, the provision of a personal benefit to a public official;[footnoteRef:193] and second, the intent to influence the exercise of official duties.[footnoteRef:194] Minor differences in mandatory sentences or formal wording cannot affect this assessment.[footnoteRef:195] [193:  Compromis, ¶¶41,44.]  [194:  Id.]  [195:  Id.] 

Therefore, both proceedings concern the same bribery offence under the law of both States.
[bookmark: _Toc219143921][bookmark: _Toc219162137]2. Alekostria’s criminal proceedings concluded with a final acquittal, thereby barring any “bis”.
Where proceedings concern the idem, the attainment of finality in the prior proceedings bars any subsequent proceeding.[footnoteRef:196] Such finality is attained upon the exhaustion of ordinary remedies.[footnoteRef:197] Whether ordinary remedies have been exhausted is determined by the criminal and procedural rules of the forum State[footnoteRef:198] subject to internationally recognized human rights standards.[footnoteRef:199] [196:  HRComm., General Comment No.32, Article 14: Right to Equality Before Courts and Tribunals and to a Fair Trial, U.N. Doc. CCPR/C/GC/32 [“GC No.32”], ¶56 (2007).]  [197:  HRComm., Anderson v. Australia, Communication No.1367/2005, U.N. Doc. CCPR/C/88/D/1367/2005, ¶7.5 (2006).]  [198:  Prosecutor v. Semanza, Case No.ICTR-97-20-A, Decision, ¶74 (2000).]  [199:  Prosecutor v. Saif Al-Islam Gaddafi, Appeals Chamber Judgment, Case No.ICC-01/11-01/11-695 [“Gaddafi Case”], ¶¶48,62 (2020).] 

Since the right to silence constitutes an essential component of a fair trial,[footnoteRef:200] a failure to notify the accused of this right[footnoteRef:201] amounts to a procedural defect of sufficient gravity.[footnoteRef:202] Where a competent court renders a final acquittal based on this defect, that decision cannot subsequently be overturned based on the same ground.[footnoteRef:203] [200:  Saunders v. United Kingdom, Judgment of the Grand Chamber, 1996-VI ECtHR 2044, ¶¶68-69.]  [201:  Ajavon v. Benin, App. No.013/2017, Judgment, ACtHPR, ¶137 (2019).]  [202:  Case C-467/04, Criminal Proceedings Against Gasparini, ¶28 (2006).]  [203:  Id., ¶¶28-32.] 

Here, the Alekostrian Court of Appeal ultimately dismissed the case and acquitted her,[footnoteRef:204] leaving no further ordinary remedies available for Ms. Scott.[footnoteRef:205] The acquittal was grounded in the police’s serious failure to inform her of the right to silence, which sufficed to warrant final acquittal under Alekostrian law for human rights.[footnoteRef:206] [204:  Compromis, ¶¶43,46.]  [205:  Clarifications, ¶4.]  [206:  Compromis, ¶¶42,43.] 

Therefore, Alekostria shall reject Restovia’s subsequent extradition request and prosecution.
[bookmark: _Toc219143922][bookmark: _Toc219162138]C. No exception to the principle of ne bis in idem can be invoked to exclude its application.
The Respondent may invoke the exceptions to ne bis in idem. However, neither the sham or undue trial exception [1] nor the new fact exception [2] is applicable.
[bookmark: _Toc219143923][bookmark: _Toc219162139]1. The sham or undue trial exception to ne bis in idem is inapplicable.
The sham or undue trial exception is not recognized by States at the inter-jurisdictional level [a]. Even assuming its applicability arguendo, there is no evidence that Alekostria’s criminal proceedings constituted a sham or an undue trial [b].
[bookmark: _Toc219143924][bookmark: _Toc219162140]a. The sham or undue trial exception finds no recognition at the inter-jurisdictional level.
At the inter-jurisdictional level, only the courts of the forum State can assess the genuineness and adequacy of criminal proceedings.[footnoteRef:207] Recognizing a sham or undue trial exception would otherwise enable States to arrogate authority over others’ judicial system,[footnoteRef:208] contrary to the principle of sovereign equality.[footnoteRef:209] [207:  GC No.32, ¶56; ICC Diplomatic Conference, Summary Record, U.N. Doc. A/CONF.183/C.1/SR.12, ¶¶3,18 (1998).]  [208:  Robert Roth, Restrictions on Extradition/Non Bis in Idem, in THE UNITED NATIONS PRINCIPLES TO COMBAT IMPUNITY: A COMMENTARY 281, 287 (Frank Haldemann et al. eds., 2018).]  [209:  G.A. Res. 2131 (XX), Declaration on the Inadmissibility of Intervention in the Domestic Affairs of States and the Protection of Their Independence and Sovereignty, ¶1 (1965).] 

Therefore, such exception does not form part of the principle of ne bis in idem.
[bookmark: _Toc219143925][bookmark: _Toc219162141]b. In any event, no evidence indicates that Alekostria’s criminal proceedings constituted a sham or an undue trial.
Even assuming that a sham or undue trial exception forms part of ne bis in idem, national courts are presumed to be independent and impartial,[footnoteRef:210] and that presumption can be rebutted only by compelling reasons of sufficient gravity.[footnoteRef:211] [210:  Prosecutor v. Al-Senussi, Appeals Chamber Judgment, ICC-01/11-01/11-565 [“Al-Senussi Case”], ¶250 (2014).]  [211:  Gaddafi Case, ¶49.] 

Such gravity exists only where the proceedings reveal serious procedural deficiencies[footnoteRef:212] or non-compliance with the forum State’s law.[footnoteRef:213] Isolated deficiency does not suffice, as the State should be afforded an opportunity to remedy it.[footnoteRef:214] Nor can the remedy under domestic law be recharacterized as a deficiency again.[footnoteRef:215] [212:  Al-Senussi Case, ¶227.]  [213:  Dorzema v. Dominican Republic, Merits, Reparations and Costs, Judgment, IACtHR (ser. C) No.251 [“Dorzema Case”], ¶196 (2012).]  [214:  ECtHR, Enukidze & Girgvliani v. Georgia, App. No.25091/07, ¶¶255-66; Gaddafi Case, ¶59.]  [215:  Id.] 

Here, the sole procedural deficiency, namely the police’s failure to inform Ms. Scott of her right to silence, was fully remedied by Alekostria through an acquittal, complying with Alekostrian law.[footnoteRef:216] Such remedial action cannot itself be recharacterized as a deficiency. [216:  Compromis, ¶43.] 

Absent any further procedural defects, the cured deficiency cannot indicate any unwillingness to conduct a genuine and due trial.
[bookmark: _Toc219143926][bookmark: _Toc219162142]2. The new fact exception to ne bis in idem is inapplicable.
The discovery of new facts after a final judgment may justify the reopening of criminal proceedings.[footnoteRef:217] However, “new facts” refers to circumstances that were undiscoverable at the time of trial,[footnoteRef:218] and capable of materially altering the case’s substantive outcome,[footnoteRef:219] rather than newly submitted evidence concerning facts already examined.[footnoteRef:220] [217:  ECtHR, Kadusic v. Switzerland, App. No.43977/13, ¶24.]  [218:  Id.]  [219:  HRComm., Almirati Nieto v. Uruguay, Communication No.92/1981, U.N. Doc. CCPR/C/19/D/92/1981, ¶10.5 (1983); Dorzema Case, ¶195.]  [220:  Id.] 

Here, neither the three recordings nor the affidavits submitted by Restovia disclose any previously undiscoverable conduct beyond the facilitation payments already adjudicated,[footnoteRef:221] nor is there any indication that the Alekostrian courts were unaware of these facts.[footnoteRef:222] In any event, as the material provided is merely repetitive and lacks the capacity to affect the outcome of the proceedings,[footnoteRef:223] the new fact exception is not satisfied. [221:  Compromis, ¶45.]  [222:  Compromis, ¶¶41-43.]  [223:  Compromis, ¶¶41,45.] 

Therefore, no recognized exception to ne bis in idem can be invoked to exclude its application.
[bookmark: _Toc219143927][bookmark: _Toc219162143]IV. RESTOVIA VIOLATED INTERNATIONAL LAW WHEN IT REFUSED TO GRANT STATE IMMUNITY TO NEXCA IN THE WRONGFUL DEATH SUIT FILED BY THE ESTATE OF DOMINGO MONTOYA.
Restovia violated international law by exercising jurisdiction over NEXCA, which is entitled to State immunity [A]. Such immunity is not excluded by either the commercial exception [B] or the tort exception [C].
[bookmark: _Toc219143928][bookmark: _Toc219162144]A. NEXCA is entitled to immunity by exercising the sovereign authority of Alekostria.
An entity exercising sovereign authority of a State is entitled to immunity [1]. By exercising sovereign functions [2] and lacking a legal personality distinct from Alekostria [3], NEXCA enjoys State immunity.
[bookmark: _Toc219143929][bookmark: _Toc219162145]1. A non-governmental entity exercising the sovereign authority is entitled to immunity under international custom.
A State is immune from foreign jurisdiction as a well-established custom,[footnoteRef:224] deriving from the sovereign equality of States.[footnoteRef:225] Confirmed by State practice[footnoteRef:226] and opinio juris,[footnoteRef:227] this immunity extends to non-governmental entity exercising sovereign authority. [224:  Jurisdictional Immunities of the State (Ger. v. It.; Greece intervening), Judgment, 2012 I.C.J. 99, ¶56.]  [225:  Id., ¶57.]  [226:  United States Fidelity v. Braspetro Oil Services, [2002] 219 F.Supp.2d 403, 411 (S.D.N.Y.); NIOC Pipeline Contracts Case, [1982] 65 I.L.R. 212 (Ger.).]  [227:  United Nations Convention on Jurisdictional Immunities of States and Their Property, Dec. 2, 2004, 2845 U.N.T.S. 13 [“UNCJISP”], art.2(1)(b)(iii); European Convention on State Immunity, May 16, 1972, 1495 U.N.T.S. 181, art.27.] 

[bookmark: _Toc219143930][bookmark: _Toc219162146]2. NEXCA enjoys immunity, as it exercises sovereign functions of Alekotria.
The sovereign authority, as a standard for granting the entity immunity,[footnoteRef:228] pertains to functions not ordinarily exercised by private entities in a certain State.[footnoteRef:229] Such functions involve the implementation of State industrial policy to introduce new industries and advance existing industries.[footnoteRef:230] Here, NEXCA’s function is exactly to support existing and emerging industries by mining and supplying rare earth minerals.[footnoteRef:231] [228:  Supra §IV(A)(1).]  [229:  ILC, Draft Articles on Jurisdictional Immunities of States and Their Property with Commentaries, U.N. Doc. A/46/10 [“Immunity Commentaries”], 17 (1991).]  [230:  Maffezini v. Spain, Decision on Jurisdiction, ICSID Case No.ARB/97/7, ¶86 (2000); Hamester v. Ghana, Award, ICSID Case No.ARB/07/24, ¶190 (2010).]  [231:  Compromis, ¶¶24,26.] 

Therefore, NEXCA performs the sovereign function and is entitled to immunity.
[bookmark: _Toc219143931][bookmark: _Toc219162147]3. Alternatively, NEXCA enjoys immunity, as it does not possess a distinct personality from Alekostria.
The sovereign authority could be alternatively established through a cumulative structural and functional assessment of the entity’s linkage to the State, provided by ILC’s work[footnoteRef:232] and State practice.[footnoteRef:233] Here, NEXCA lacks a distinct personality from Alekostria under both the structural test [a] and the functional test [b] and accordingly enjoys State immunity. [232:  ILC, Report of the Working Group on Jurisdictional Immunities of States and Their Property, U.N. Doc. A/CN.4/L.576 [“ILC Immunity Report”], 13 (1999).]  [233:  Roxford v. Cuba, [2003] 4 F.C. 1182 (Can.); Adeang v. Nauru, [1992] 14 Aust. Y.B. Int’l L. 340 (Austl.).] 

[bookmark: _Toc219143932][bookmark: _Toc219162148]a. NEXCA lacks a distinct personality under the structural test.
The structural test for determining a company’s legal personality requires examining both its ownership and the establishment[footnoteRef:234] Relevant factors include complete State ownership,[footnoteRef:235] incorporation within the State,[footnoteRef:236] creation by a special legislative act,[footnoteRef:237] and an express mandate to pursue national interests.[footnoteRef:238] [234:  ILC Immunity Report, 13.]  [235:  US, Jurisdiction of United States Courts in Suits against Foreign States, H.R. Rep. No.94-1487, 15.]  [236:  ILC Immunity Report, 13; EIE Guam v. Long Term Credit Bank of Japan, [2003] 322 F.3d 635 (9th Cir.); California Lockyer v. NRG Energy, [2004] 391 F.3d 1011 (9th Cir.).]  [237:  Id.]  [238:  Id.] 

Here, NEXCA is wholly owned by Alekostria and incorporated domestically, established by a special Act of Parliament as a National Extraction Company, with a mandate to pursue national interests in the mining sector.[footnoteRef:239] [239:  Compromis, ¶24.] 

Therefore, NEXCA structurally lacks a separate legal personality from Alekostria.
[bookmark: _Toc219143933][bookmark: _Toc219162149]b. NEXCA lacks a distinct personality under the functional test.
The functional test is applied to determine whether a company is assimilated to the State for immunity.[footnoteRef:240] It examines not only the sovereign nature of the functions performed by NEXCA,[footnoteRef:241] but also the degree of State supervision and accountability, as established in international jurisprudence concerning attribution of conduct[footnoteRef:242] or identification of State instrumentality.[footnoteRef:243] [240:  ILC Immunity Report, 13.]  [241:  Supra §IV(A)(2).]  [242:  Almås v. Poland, Award, PCA Case No.2015-13 [“Almås Arbitration”], ¶207 (June 27, 2016); Mason Capital v. Korea, Final Award, PCA Case No.2018-55 [“Mason Arbitration”], ¶495 (2024).]  [243:  Niko Resources v. Bangladesh, Decision on Jurisdiction, ICSID Case No.ARB/10/18, ¶228 (2013).] 

Firstly, governmental supervision is reflected in State control over key appointments[footnoteRef:244] and operational oversight.[footnoteRef:245] Here, all directors of NEXCA are directly affiliated and appointed by the Alekostrian Government.[footnoteRef:246] Additionally, all NEXCA’s activities are subject to parliamentary authorization, and its international activities require confirmation by the Minister of Foreign Relations.[footnoteRef:247] [244:  Almås Arbitration, ¶207.]  [245:  Mason Arbitration, ¶495; Sompong Sucharitkul (Special Rapporteur), Second Report on Jurisdictional Immunities of States and Their Property, U.N. Doc. A/CN.4/331 & Add.1, ¶42 (1980).]  [246:  Compromis, ¶24.]  [247:  Compromis, ¶¶26,27.] 

Secondly, governmental accountability is pronounced where an entity’s objectives are aligned with State policy.[footnoteRef:248] Here, NEXCA’s participation in the Gordian Gorge project was driven by domestic resource scarcity, reflecting the implementation of Alekostria’s policy, as testified by the Minister of Mining.[footnoteRef:249] [248:  Appellate Body Report, United States - Definitive Anti-Dumping and Countervailing Duty Measures on Certain Products from China, WTO Doc. WT/DS437/AB/R, ¶5.67 (2015).]  [249:  Compromis, ¶26.] 

Therefore, NEXCA functionally lacks a separate legal personality from Alekostria Alekostria. and accordingly enjoys State immunity.
[bookmark: _Toc219143934][bookmark: _Toc219162150]B. The commercial exception could not be invoked to preclude NEXCA’s immunity.
The commercial exception is inapplicable to the wrongful death suit [1]; alternatively, NEXCA’s survey of the Gorge does not constitute a commercial transaction [2].
[bookmark: _Toc219143935][bookmark: _Toc219162151]1. The commercial exception is inapplicable in the wrongful death claim.
Since the wrongful death suit only concerns an alleged tort [a] and NEXCA’s survey was undertaken in an inter-State context [b], those activities are not subject to assessment under the commercial exception.
[bookmark: _Toc219143936][bookmark: _Toc219162152]a. The subject matter in the wrongful death suit is non-commercial.
The subject matter of the suit determines the applicability of the commercial exception.[footnoteRef:250] Where it concerns personal injury, as the collision caused injury here,[footnoteRef:251] the conduct under assessment is the alleged tortious act,[footnoteRef:252] rather than the background project.[footnoteRef:253] Therefore, commercial exception is inapplicable in this tort claim. [250:  Svenska Petroleum v. Lithuania, [2006] EWCA (Civ) 1529 (Eng.) [“Svenska Petroleum Case”]; Jam v. International Finance Corporation, [2021] 3 F.4th 405 (D.C. Cir.).]  [251:  Compromis, ¶36.]  [252:  Id.]  [253:  Id.] 

[bookmark: _Toc219143937][bookmark: _Toc219162153]b. The survey of the Gorge is not subject to assessment as inter-State conduct.
Commercial transactions, conducted between two States, or their instrumentalities, cannot lift State immunity,[footnoteRef:254] as this would risk the proliferation of abusive inter-State litigation.[footnoteRef:255] Here, the survey of the Gordian Gorge was undertaken between Restovia and Alekostria’s instrumentality, and does not fall under the commercial exception. [254:  UNCJISP, art.10.2(a); European Convention on State Immunity, art.4.1; Immunity Commentaries, 34.]  [255:  Immunity Commentaries, 34.] 

[bookmark: _Toc219143938][bookmark: _Toc219162154]2. Even if assessed, NEXCA’s survey of the Gorge does not constitute commercial transactions.
The survey of the Gorge would be characterized as non-commercial, regarding its nature [a], purpose [b], and context [c].
[bookmark: _Toc219143939][bookmark: _Toc219162155]a. NEXCA’s survey is non-commercial under the nature test.
Acts involving the exercise of governmental power are not commercial in nature.[footnoteRef:256] Firstly, the preparatory step under a different consideration is to be distinguished from performance under a contract,[footnoteRef:257] particularly where no contract has been concluded.[footnoteRef:258] Here, the surveys of the Gorge should be considered separately from any future contract that may be concluded.[footnoteRef:259] [256:  Id., 19.]  [257:  United States v. Friedland, [1999] 46 O.R.3d 321 (Can.).]  [258:  Victoria Aircraft Leasing Ltd. v. United States, [2005] 218 ALR 640 (Austl.).]  [259:  Compromis, ¶35.] 

Secondly, the survey of resources associated with national security involves the governmental power over the resources in its territory.[footnoteRef:260] Once authorized, the subsequent activities are considered an exercise of governmental power,[footnoteRef:261] regardless of whether the entity is private or affiliated with another State.[footnoteRef:262] [260:  Svenska Petroleum Case, ¶131.]  [261:  Butters v. Vance International, [2000] 225 F.3d 462 (4th Cir.); International Association of Machinists v. OPEC, [1979] 477 F. Supp. 553 (C.D. Cal.).]  [262:  Id.] 

Here, NEXCA’s survey of the Gorge was undertaken at the invitation of Restovia’s Ministry of Natural Resources,[footnoteRef:263] concerning rare-earth resources linked to Restovia’s national interests.[footnoteRef:264] Authorized by Restovia to operate over its natural resources, the survey should be characterized as non-commercial,[footnoteRef:265] irrespective of whether NEXCA is regarded as a private entity or as affiliated with another State. [263:  Compromis, ¶35.]  [264:  Compromis, ¶20.]  [265:  Compromis, ¶35.] 

Therefore, NEXCA’s survey is non-commercial in nature.
[bookmark: _Toc219143940][bookmark: _Toc219162156]b. NEXCA’s survey is non-commercial under the purpose test.
[bookmark: OLE_LINK4]An action serving a public purpose supports its characterization as non-commercial.[footnoteRef:266] Further, where an entity performs abroad the same functions as domestically, its public purpose follows its domestic mandate.[footnoteRef:267] [266:  Immunity Commentaries, 20; Naira X v. Saudi Arabia, [2003] 127 I.L.R. 163 (Fr.).]  [267:  United States v. Public Service Alliance of Canada, [1992] 2 S.C.R. 50 (Can.).] 

Here, NEXCA’s participation in the Gordian Gorge Project, although undertaken abroad, was directed by the Alekostrian Government to meet its public demand for strategic and scarce rare earth resources, pursuing the same public purpose as domestic mining rather than commercial gain.[footnoteRef:268] [268:  Compromis, ¶26.] 

Therefore, NEXCA’s survey is non-commercial in purpose.
[bookmark: _Toc219143941][bookmark: _Toc219162157]c. NEXCA’s survey is non-commercial under the context test.
The entire context in which the act was conducted must also be considered in its characterization, as reflected in Iranian Assets,[footnoteRef:269] and State practice.[footnoteRef:270] If the act was undertaken to implement State policy in context, it should be characterized as non-commercial.[footnoteRef:271] The utilization of the corporate form does not alter such character where it is the only available means to pursue such policy.[footnoteRef:272] [269:  Certain Iranian Assets (Iran v. U.S.), Judgment, 2023 I.C.J. 51, ¶51-52.]  [270:  I Congreso del Partido, [1983] 1 A.C. 244, 262 (Eng.); Västerås v. Iceland, [1999] 128 I.L.R. 705 (Swed.).]  [271:  Borri v. Argentina, [2005] 88 Riv. dir. int’l 785 (It.).]  [272:  Royaume des Pays-Bas v. De Nederlandsche Bank, [2015] No.C.14.0322.F/1 (Belg.).] 

Here, NEXCA’s survey in the Gorge implemented Alekostria’s industrial policy to secure resources and its bilateral relations with Restovia, including obligations under ARPA,[footnoteRef:273] supporting its non-commercial characterization. Moreover, as Restovia accepts bids for mining licenses only from companies, Alekostria’s utilization of NEXCA cannot alter this character.[footnoteRef:274] [273:  Compromis, ¶26.]  [274:  Compromis, ¶20.] 

Therefore, the commercial exception does not preclude NEXCA’s immunity.
[bookmark: _Toc219143942][bookmark: _Toc219162158]C. The tort exception could not be invoked to preclude NEXCA’s immunity.
The tort exception cannot preclude NEXCA’s immunity, as it is not custom [1] and, in any event, does not apply to NEXCA’s activities [2].
[bookmark: _Toc219143943][bookmark: _Toc219162159]1. The tort exception is not customary international law.
The tort exception does not constitute customary international law, as neither widespread and uniform State practice[footnoteRef:275] nor opinio juris[footnoteRef:276] supports it. In any event, no international custom recognizes its application in transboundary torts,[footnoteRef:277] nor could it apply to a claim arising from a transboundary malware intrusion. [275:  ILC, Comments and Observations Received from Governments, U.N. Doc. A/CN.4/410 & Add.1-5, 58-66 (1988).]  [276:  McElhinney v. Ireland, App. No.31253/96, 2001-XI ECtHR, ¶38 (2001); S.E. Sawah, Jurisdictional Immunity of States and Non-commercial Torts, in THE CAMBRIDGE HANDBOOK OF IMMUNITIES AND INTERNATIONAL LAW 166 (Tom Ruys et al. eds., 2019).]  [277:  Immunity Commentaries, 45.] 

[bookmark: _Toc219143944][bookmark: _Toc219162160]2. Even if the tort exception constitutes custom, NEXCA’s activities do not fall within its scope.
NEXCA remains immune from the alleged tort, as there is no territorial nexus with Restovia [a], no omission by NEXCA [b], and no causal link to the death [c] required under tort exception.
[bookmark: _Toc219143945][bookmark: _Toc219162161]a. The alleged tort lacks a territorial nexus with Restovia.
The tort exception requires a territorial connection with the forum State.[footnoteRef:278] It involves two prerequisites: first, the author must be present in the forum State at the time of the act; second, the action or omission must occur within the forum State.[footnoteRef:279] [278:  Id.]  [279:  Id.] 

Firstly, the author refers here to agents of the State, excluding unrelated third parties.[footnoteRef:280] However, the actual author of the malware attack remains unidentified, and the human operators of SARV are based in Alekostria, not in Restovia.[footnoteRef:281] [280:  Id.]  [281:  Compromis, ¶38.] 

Secondly, internet-based torts are located either at the locus of the tortious intent and programming[footnoteRef:282] or at the place of the compromised device.[footnoteRef:283] Here, the malware intrusion was of unknown origin,[footnoteRef:284] and the burden rests with the Respondent to establish otherwise.[footnoteRef:285] Besides, the malware was introduced and the device was compromised in Alekostria, not in Restovia.[footnoteRef:286] [282:  Broidy Capital Management v. Qatar, [2018] WL 6074570 (C.D. Cal.); Kidane v. Ethiopia, [2017] 851 F.3d 7 (D.C. Cir.).]  [283:  Al-Masarir v. Saudi Arabia, [2023] 2 W.L.R. 549 (Eng.) [“Al-Masarir”]; Shehabi v. Bahrain, [2023] EWHC (KB) 89 (Eng.).]  [284:  Compromis, ¶38.]  [285:  ILC Immunity Report, 13.]  [286:  Compromis, ¶38.] 

Therefore, Restovia could not invoke the tort exception in absence of territoriality.
[bookmark: _Toc219143946][bookmark: _Toc219162162]b. No omission arose from NEXCA’s network security measures.
Whether an omission exists must be determined under the law of the forum.[footnoteRef:287] A mere deviation from industry standards alone is insufficient to establish an omission without legally binding duties.[footnoteRef:288] Moreover, evidentiary materials prepared specifically for the case or originating from a single source require corroboration by other sources to establish the facts.[footnoteRef:289] [287:  Dickerson v. Colonial Pipeline, [2022] No.1:21-CV-02098 (N.D. Ga.).]  [288:  Id.]  [289:  Application of the Terrorism Financing and Racial Discrimination Conventions, (Ukr. v. Russ. Fed.), Judgment, 2024 I.C.J 78, ¶175.] 

Here, the alleged inadequacy of NEXCA’s network security cannot constitute an omission, as Restovian law imposed no legal duty to prevent unforeseeable third-party malware intrusions.[footnoteRef:290] Nor can the Respondent rely on the ILSA report, which was prepared specifically for this case by an entity established by the Restovian Police, as it lacks independent corroboration.[footnoteRef:291] [290:  Compromis, ¶¶38,39.]  [291:  Compromis, ¶¶37,38.] 

Therefore, NEXCA’s network security deficiencies do not constitute an omission.
[bookmark: _Toc219143947][bookmark: _Toc219162163]c. The death was not caused by NEXCA.
A sufficiently direct causation between the tortious act and the damage shall be established under the tort exception.[footnoteRef:292] Such directness at least requires the act’s independent capacity to lead to the result.[footnoteRef:293] Where the damage necessarily results from concurrent causes,[footnoteRef:294] an unforeseeable and independent intervening event could disrupt this directness,[footnoteRef:295] including an unknown cyber intrusion.[footnoteRef:296] [292:  Blaxland v. Commonwealth, [2003] 323 F.3d 1198 (9th Cir.); Al-Adsani v. Kuwait, [1996] 107 I.L.R. 536 (Eng.).]  [293:  Al-Masarir, 132.]  [294:  MICHAEL S. MOORE, CAUSATION AND RESPONSIBILITY: AN ESSAY IN LAW, MORALS, AND METAPHYSICS 234 (2009).]  [295:  H.L.A. HART & T. HONORE, CAUSATION IN THE LAW 163 (1985); M/V “Norstar” (Pan. v. It.), Case No.25, Judgment, 2019 ITLOS Rep. 7, 99 (2019).]  [296:  Warren v. DSG Retail Ltd., [2021] EWHC (QB) 2168 (Eng.)] 

Here, the alleged inadequacy of NEXCA’s network security did not directly lead to the death of Domingo Montoya.[footnoteRef:297] NEXCA’s survey operations remained secure throughout January, with no malware intrusion detected.[footnoteRef:298] The fatal incident resulted instead from a third-party malware intrusion on 3 February 2023, which constituted an independent and unforeseeable intervening cause.[footnoteRef:299] Accordingly, the requisite direct causal link is absent. [297:  Compromis, ¶36.]  [298:  Compromis, ¶35.]  [299:  Compromis, ¶38.] 

Therefore, the tort exception does not preclude NEXCA’s immunity.
1

[bookmark: _Toc219143948][bookmark: _Toc219162164]PRAYER FOR RELIEF
The Dominion of Alekostria respectfully requests the Honorable Court to adjudge and declare that:
I.	Sollania shall be permitted to intervene in these proceedings as a non-party in accordance with Article 62 of the Court’s Statute;
II.	Restovia has breached the terms of ARPA, as well as its customary international law obligations, in failing to properly consult with and obtain the free, prior, and informed consent of the Pilemon people to the development of the Gordian Gorge;
III.	Alekostria did not violate its Extradition Treaty with Respondent when it refused to surrender Liz Scott, as her trial in Restovia would be incompatible with ne bis in idem, a general principle of law within the meaning of that treaty; and
IV.	Restovia violated international law when it refused to grant State immunity to NEXCA in the wrongful death suit filed by the estate of Domingo Montoya.

[bookmark: _Toc92532813][bookmark: _Toc92836880][bookmark: _Toc91710582][bookmark: _Toc88423278][bookmark: _Toc92533368][bookmark: _Toc91012874][bookmark: _Toc89074159][bookmark: _Toc89636098][bookmark: _Toc91971410][bookmark: _Toc90458687][bookmark: _Toc92923540][bookmark: _Toc92717109][bookmark: _Toc89633153][bookmark: _Toc89073605][bookmark: _Toc90066261][bookmark: _Toc91363293][bookmark: _Toc92923417][bookmark: _Toc92924970][bookmark: _Toc92904898]Respectfully submitted,
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