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The Dominion of Alekostria and the Republic of Restovia have agreed to submit this dispute to the International Court of Justice pursuant to article 40(1) of the Statute of the International Court of Justice (‘Statute’) and in accordance with the Compromis notified to the Court on 15 September 2025. Hence, pursuant to Article 36(1) of the Statute, the Court has jurisdiction to decide all matters referred to it for decision.
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BACKGROUND
The Dominion of Alekostria is a developed State in the northern half of Pilemo, home to roughly 4.1 million people, including approximately 100,000 Indigenous Pilemons. It shares the Pilemo area with the Republic of Restovia and, together with the Union of Sollania, splits a cultural and historical bond with the Indigenous Pilemon people. The Pilemon identity in Alekostria is tied to the Torngat Plateau, located just across the border in Restovia. The Plateau, in emphasis to the Gordian Gorge, is the spiritual point of origin of the Pilemon people, the site of Elder training, and the locus of ceremonies essential to maintaining Pilemon culture.
	Although the Plateau lies outside Alekostria’s territory, access to it is indispensable for the religious and cultural life of Alekostria’s Pilemon population. Elders in Alekostria are integrated into national administrative structures as community leaders with authority over cultural, social, and religious matters, resolving local disputes in accordance with Pilemon customary law. This integration reflects Alekostria’s long-standing commitment to preserving Pilemon traditions, including the Plateau’s sacred character.

EXTRADITION TREATY, ARPA AND THE SHARED PROTECTION OF THE TORNGAT PLATEAU
In 1965, Alekostria and Restovia concluded an Extradition Treaty whose Article 4 provides that each Contracting Party shall surrender to the other, in accordance with the Treaty’s terms, any person sought by the requesting State for prosecution for an offence punishable under the laws of both Parties. Extradition may be granted only if, at the time of the request, the proposed judicial process and any sanction to be imposed by the requesting State are consistent with the general principles of law recognized by civilized nations, as that expression is used in Article 38(1)(c) of the Statute of the International Court of Justice.
	In the 1960s, in response to the commercialization of sacred Pilemon areas, Sollania convened Alekostria and Restovia in 1971 for a trilateral dialogue on the protection of the Plateau, during which Alekostria acknowledged the need for shared responsibility among Elders from the three States in decisions affecting its preservation. These commitments were formalized in November 1972 in the Alekostria–Restovia Plateau Agreement (ARPA), which guarantees the Pilemon people, regardless of nationality, the right of access to the Plateau (Article 17) and requires the inclusion of duly authorized Pilemon representatives from both States in decision-making prior to any substantial change to its condition (Article 18). 

RESTOVIA’S UNILATERAL INITIATION OF THE GORDIAN GORGE MINING PROJECT
	In October 2019, Restovia commissioned a comprehensive set of hyperspectral images of its territory. In July 2020, the country found rare earth oxides at shallow depths in the Gordian Gorge, with the discovery implicating Alekostria’s treaty-protected interests. Any industrial activity at the Gorge threatened to alter the Pilemon spiritual landscape and could restrict or degrade the ceremonies and Elder training central to Alekostrian Pilemons.
	In October 2020, Restovia’s Parliament instructed the government to develop a plan to exploit these deposits, citing national security considerations. Within three months Restovia opened bidding for mining rights, requiring bidders to demonstrate compliance with domestic law and treaty obligations, including ARPA. Subsequently, it created an Indigenous Consultation Mechanism (ICM), purportedly designed to secure input from Pilemon Elders. 
	However, the ICM did not require Elders consent, failed to provide adequate resources for meaningful review, and limited their role to non-binding advice, leading Sollania and the Council of Elders of Alekostria to reject it as incompatible with Pilemon beliefs. Despite some conditional support among Elders, Restovia continued the project. In response, Alekostria authorized its state-owned company, NEXCA, to bid for the project in order to mitigate cultural harm and ensure compliance with ARPA if mining were to proceed.

ALEKOSTRIA’S PARTICIPATION THROUGH NEXCA
In 2021, Parliament authorized the state-owned company NEXCA to bid for the Gordian Gorge project, the Detailed Project Report (DPR) with commitments to minimize environmental harm, protect sacred areas, and ensure Pilemon access in line with ARPA, under centralized supervision by Liz Scott, a senior NEXCA manager. In June 2022, Restovia granted NEXCA national security clearance after thorough review.
	In July 2022, the NEXCA and two other Restovia companies were selected as finalists after completing environmental impact studies, which were rigorously reviewed by a respected independent firm. During consultations organized by Restovia, roughly sixty percent of participating Elders from Alekostria and Restovia expressed support for NEXCA’s bid, identifying it as the least harmful and best aligned with Pilemon cultural considerations. Their confidence was strengthened by the presence of Elder Albert Ramaan on NEXCA’s Board. 

IMPACT OF THE SARV INCIDENT AND SUBSEQUENT INVESTIGATIONS 
In February 2023, Restovia authorized NEXCA to conduct preliminary surveys using a semi-autonomous robotic vehicle (SARV). However, the SARV malfunctioned, resulting in the death of a Restovian security guard and temporary damage to Plateau infrastructure. Alekostria immediately cooperated in a joint cyber-investigation through the Interjurisdictional Legal and Security Agency (ILSA).
	In April 2023, an ILSA report concluded that malware infiltrated NEXCA’s headquarters through cybersecurity vulnerabilities. The source of the malware could not be determined. NEXCA and the Alekostrian Minister of Mining accepted responsibility for insufficient cybersecurity measures and formally apologized for the harm caused. 

THE ALLEGATIONS AGAINST LIZ SCOTT AND RESTOVIA’S EXTRADITION REQUEST 
In May 2023, Restovian authorities arrested Deputy Director Ted Moore over alleged facilitation payments involving NEXCA. Alekostria, in July, charged and prosecuted Liz Scott under its anti-corruption law, resulting in an initial conviction later dismissed on constitutional grounds. 
In December 2023, Restovia sought her extradition, but Alekostria denied the request, finding that extradition would violate the principle of double jeopardy under the 1965 Extradition Treaty (article 4), with no further domestic review available.

RESTOVIA’S DISQUALIFICATION OF NEXCA AND ALEKOSTRIA’S INTEREST IN PRESERVING STATE IMMUNITY
In July 2024, Restovia disqualified NEXCA from further consideration, citing “suspicions of corruption” and the SARV incident. Subsequently, one of the Restovians competitors withdrew, leaving only Hyperion Inc., whose proposal was €100 million lower than all previous bids. Restovia awarded the mining license to Hyperion without reopening the bidding process. In September, Alekostria was subsequently compelled to defend the immunity of its State-owned enterprise when the estate of the deceased security guard initiated a civil action against NEXCA in Restovia. Alekostria understands NEXCA as an instrumentality of the State, established by Parliament, wholly owned by the government, and entrusted with fulfilling State policy in foreign engagements.
	In November 2024, Restovia’s Supreme Court denied state immunity to NEXCA, affirming that Restovian courts reject immunity on commercial-activity and territorial-tort grounds.

ALEKOSTRIA’S ESCALATING CONCERNS AND THE NEED FOR JUDICIAL RESOLUTION 
[bookmark: _Toc156019704]In January 2025, the Prime Minister of Alekostria formally objected to the Gordian Gorge project as inconsistent with Restovia’s treaty obligations. As disputes multiplied (concerning ARPA compliance, extradition, and state immunity), Alekostria proposed referral to the International Court of Justice. In September 2025, the Parties jointly signed a Special Agreement.
	Moreover, Sollania has requested to intervene, under Article 62 of the Court’s Statute, to safeguard its own Pilemon interests. The Court has joined the question of admissibility to the merits. Alekostria continues to maintain that the Plateau’s cultural and spiritual integrity, and the rights of its Indigenous population, cannot be protected without full adherence to ARPA, customary international law, and established principles governing extradition and State immunity.
[bookmark: _Toc218708286]SUMMARY OF PLEADINGS

I. Sollania should be permitted to intervene as a non-party in accordance with Article 62 of ICJ’s Statute. This is because, firstly, (A) Sollania fulfills the requirements of a non-party intervenor, as it is asking for the protection of its legal interests, it does not need a basis of jurisdiction and its interests do not exceed the main dispute. Furthermore, (B) Sollania has interests of legal nature which may be affected by the Court’s decision, such as (1) the rights of Pilemons as a transboundary indigenous community; (2) the protection of self-determination as an erga omnes obligation, as Sollania is a specially affected State; and (3) the reasoning of the Court, since a violation by Restovia in relation to Alekostria would also be a violation vis-a-vis Sollania. Additionally, (4) Sollania’s interests are not safeguarded by Article 59 of ICJ’s Statute. Alternatively, (C) the Court cannot adjudge and declare on the issue at hand as Sollania’s legal interests form the very subject-matter of the decision.

II. Restovia has breached the terms of ARPA as well as its Customary International Law obligations, in failing to properly consult with and obtain the Free, Prior, and Informed Consent [‘FPIC’] of the Pilemon People to the development of the Gordian Gorge, because (A) both consultation and FPIC derive from self-determination. Besides, (B) Restovia failed its international obligations, since (1) FPIC reflects International Customary Law, and (2) it is an obligation found under the International Convention on the Elimination of All Forms of Racial Discrimination [‘CERD’], the International Covenant on Economic, Social and Cultural Rights [‘ICESCR’] and the International Covenant on Civil and Political Rights [‘ICCPR’]. Additionally, (C) FPIC was not achieved, since it was not (1) Free, (2) Prior and (3) Informed. Besides, (D) FPIC must be attained to the development of the Plateau.

III. Alekostria did not violate the Extradition Treaty it signed with Restovia when it refused to surrender Ms. Liz Scott, as extraditing her would violate the ne bis in idem principle. This is because (A) ne bis in idem is a general principle of law as (1) it is a common practice within multiple legal systems, and (2) it can also be transposed to the international legal system. Consequently, (B) Ms. Scott’s extradition would be unlawful, since (1) her case was concluded by a final sentence in Alekostria, (2) the charges brought by Restovia against her refer to the same facts and the same person, and (3) Alekostria fulfilled its obligations under the Extradition Treaty and the principle of aut dedere aut judicare.

IV. Restovia violated international law when it refused to grant state immunity to NEXCA in the wrongful death suit filed by estate of Mr. Domingo Montoya, as (A) NEXCA is entitled to state immunity, because (1) immunity extends to state-owned enterprises, and (2) NEXCA is deeply connected and controlled by Alekostria. Consequently, (B) NEXCA is immune in the present case because (1) the commercial exception is not applicable, since (i) the acts committed by NEXCA are sovereign ones and, (ii) alternatively, immunity is maintained in commercial transactions between States. Furthermore, (2) the tort exception is not presently applicable, since (i) it cannot be considered customary international law, and (ii), alternatively, it does not apply to torts committed outside the forum State. 
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[bookmark: _Toc218708289]Sollania fulfills the requirements of a non-party intervenor

Under Article 62, a third State may be admitted as a non‑party to the case.[footnoteRef:2] Different from a party, it does not claim rights nor obligations, and it does not need a jurisdictional link.[footnoteRef:3] It must only demonstrate a legal interest that may be affected by the decision of the International Court of Justice [‘ICJ’] and the precise object of the intervention,[footnoteRef:4] seeking its protection.[footnoteRef:5] [2:  ICJ, Land, Island and Maritime Frontier Dispute (El Salvador/Honduras), Application to Intervene, Judgment, [1990], [‘Land, Island and Maritime Frontier Dispute (Application by Nicaragua)’], ¶99.]  [3:  ICJ, Territorial and Maritime Dispute (Nicaragua/Colombia), Application by Costa Rica for Permission to Intervene, Judgment, [2011], ¶26 and ¶38. ]  [4:  ICJ Statute, 1945, [‘Statute’], article 62; Rules of the Court, 1978 [2024], article 81(5).]  [5:  ICJ, Land and Maritime Boundary between Cameroon and Nigeria, Application to Intervene, Order, 21/10/1999, ¶14.] 

Additionally, a third State may not introduce a new case/dispute[footnoteRef:6] alongside the main proceedings,[footnoteRef:7] as the intervention must be connected with the subject-matter of the main dispute[footnoteRef:8] or with the reasoning ICJ may give.[footnoteRef:9] Indeed, whether a dispute exists is a matter for objective determination by ICJ, which derives from an examination of the facts[footnoteRef:10], but the object of intervention cannot supersede the compromis, which embodies the consent of the parties to ICJ’s jurisdiction.[footnoteRef:11] For that, the Court may limit the scope of intervention or even accept it when the parties oppose to it, as occurred in Land, Island and Maritime Frontier Dispute (Application by Nicaragua).[footnoteRef:12] [6:  PCIJ, Mavrommatis Palestine Concessions, Ser. A/No. 2 [1924], 11; ICJ, Interpretation of Peace Treaties with Bulgaria, Hungary and Romania, Advisory Opinion, 30/03/1950, 74; ICJ, South West Africa Cases (Ethiopia/South Africa; Liberia/South Africa), Preliminary Objections, [1962], 328.]  [7:  ICJ, Continental Shelf (Libya/Malta), Application to Intervene, Judgment, [1984], [‘Continental Shelf (Application by Italy)’], ¶37.]  [8:  ICJ, Continental Shelf (Tunisia/Lybia), Application to Intervene, Judgment, [1981], ¶19.]  [9:  ICJ, Sovereignty over Pulau Ligitan and Pulau Sipadan (Indonesia/Malaysia), Application for Permission to Intervene, Judgment, [2001], [‘Sovereignty over Pulau Ligitan and Pulau Sipadan (Application by The Philippines)’], ¶60.]  [10:  ICJ, Obligations concerning Negotiations relating to Cessation of the Nuclear Arms Race and to Nuclear Disarmament (Marshall Islands/UK), Preliminary Objections, [2016], [‘Marshall Islands’], ¶39; ICJ, Alleged Violations of Sovereign Rights and Maritime Spaces in the Caribbean Sea (Nicaragua/Colombia), Preliminary Objections, [2016], ¶50.]  [11:  XUE, H. Jurisdiction of the International Court of Justice. v. 10. Brill, 2017, 58.]  [12:  ICJ, Land, Island and Maritime Frontier Dispute (Application by Nicaragua), ¶22, ¶96, ¶103-105; ICJ, Land, Island and Maritime Frontier Dispute (El Salvador/Honduras), Application to Intervene, Observations of the Government of the Republic of El Salvador, [1990], Annex 1, 1.] 

Sollania is asking to intervene as a non-party pursuant to Article 62 to “protect those rights”.[footnoteRef:13] Therefore, it may not claim rights in the dispute, but seek their protection as legal interests which may be affected by the Court’s judgment, not going beyond the compromis nor creating a new dispute. Besides, it does not need to establish a jurisdictional link as it is not asking to be an intervening party. Additionally, Restovia’s opposition does not bar it. [13:  Facts, ¶55; Clarifications, ¶7.] 


[bookmark: _Toc218708290]Sollania has legal interests which may be affected by the decision in the case

For an interest to be of legal nature, it must be a concrete claim of the third State based on international law, excluding merely political, economic or strategic ones.[footnoteRef:14] Additionally, it cannot be higher than the one that justifies bringing a claim before the Court.[footnoteRef:15] Besides, the interest may be affected by the decision of the case, and the intervenor must show how it may happen.[footnoteRef:16]  [14:  ICJ, Territorial and Maritime Dispute (Nicaragua/Colombia), Application by Honduras for Permission to Intervene, Judgment, [2011], [‘Territorial and Maritime Dispute (Application by Honduras)’], ¶37; ICJ, Accordance with International Law of the Unilateral Declaration of Independence in Respect of Kosovo, Advisory Opinion, 22/07/2010, ¶27; ICJ, Legality of the Threat or Use of Nuclear Weapons, Advisory Opinion, 08/07/1996, ¶13.]  [15:  GAJA, G. The Protection of General Interests in the International Community. v. 364. Hague Academy Collected Courses Online, 2011, 119.]  [16:  ICJ, Jurisdictional Immunities of the State (Germany/Italy), Application for Permission to Intervene, Order, 4/07/2011, [‘Jurisdictional Immunities (Application by Greece)’], ¶22.] 

Presently, Sollania has legal interests in the: [1] transboundary rights of Sollanian Pilemons, [2] self-determination as an obligation erga omnes, and [3] reasoning of the Court. Additionally, [4] its interests are not protected under Article 59 of the Statute.

1. [bookmark: _Toc218708291]The transboundary rights of Pilemons

Transboundary rights are those indigenous peoples have to maintain spiritual, cultural, political, socio-economic relations across borders,[footnoteRef:17] including practices of religion connected to a sacred location.[footnoteRef:18] Accordingly, transboundary indigenous communities are those who have such relations in the territory of two or more States, prior to their consolidation. For indigenous peoples to be characterized as such, there must be (i) an international land/maritime boundary, (ii) the area surrounding it is/was inhabited by members of the community, and (iii) inhabitants of the area must share the aforementioned ties, added to the crossing of international borders in order to exercise their rights.[footnoteRef:19] [17:  United Nations Declaration on the Rights of Indigenous Peoples, 2007, [‘UNDRIP’], article 36.]  [18:  MUKHAYER, H. Transboundary Rights and Indigenous Peoples Between Two or More States. In: NEWMAN, D. Research Handbook on the International Law of Indigenous Rights. Edward Elgar, 2022, 434.]  [19:  Idem, 413-414.] 

Furthermore, States have a duty to prevent transboundary damage[footnoteRef:20], including the duty to consult indigenous communities who may be affected by any impacts caused by exploitation, which are not limited to the territory itself.[footnoteRef:21] These rules are present in bilateral treaties[footnoteRef:22], regional custom[footnoteRef:23], international jurisprudence[footnoteRef:24], domestic caselaw[footnoteRef:25] and human rights instruments.[footnoteRef:26] [20:  ICJ, Pulp Mills on the River Uruguay (Argentina/Uruguay), Judgment, [2010], ¶101; ICJ, Certain Activities Carried Out by Nicaragua in the Border Area (Costa Rica/Nicaragua) And Construction of a Road in Costa Rica Along The San Juan River (Nicaragua/Costa Rica), Judgment, [2015], ¶104.]  [21:  IACHR, Southeast Alaska Indigenous Transboundary Commission v. Canada. Report No. 179/23, Admissibility, 25/08/2023, ¶59-64.]  [22:  Treaty of Amity, Commerce, and Navigation, between His Britannic Majesty and the United States of America, 1794, article III.]  [23:  ICJ, Frontier Dispute (Burkina Faso/Republic of Mali), Judgment, [1986], ¶116.]  [24:  ICJ, Delimitation of the Maritime Boundary in the Gulf of Maine Area (Canada/US), [1984], [‘Gulf of Maine’] ¶235; RIAA, Territorial Sovereignty and Scope of the Dispute (Eritrea/Yemen), U.N. Reports, v. XXII, [1998], ¶526; ICJ, Western Sahara, Advisory Opinion, 16/10/1975, [‘Western Sahara’] ¶152.]  [25:  CANADA, R. v. Desautel. 1/SCR/533, 2021, ¶1; CANADA, Lummi Nation v. Attorney General of Canada and Vancouver Fraser Port, FC/1986, 2025 [‘Lumni Nation Case’], ¶59.]  [26:  IACtHR, Case of the Indigenous Communities of the Lhaka Honhat Association v. Argentina, 06/02/2020, Series C No. 400, ¶47-49.] 

Presently, Pilemons’ religious connection and presence in the Plateau date before the consolidation of the three States.[footnoteRef:27] After establishing boundaries,[footnoteRef:28] Alekostrian and Sollanian Pilemons cross borders to access it,[footnoteRef:29] thus constituting a transboundary indigenous community. [27:  Facts, ¶2, 5-7.]  [28:  Facts, ¶8, 13.]  [29:  Facts, ¶10.] 

Moreover, both Alekostria-Restovia Plateau Agreement [‘ARPA’] and Sollania-Restovia Plateau Agreement [‘SRPA’] recognize transboundary rights as all Pilemons must be guaranteed contact, access and participation in decisions related to the Plateau.[footnoteRef:30] Although not forming a legal basis of application for Sollania, as all States involved need to be parties to the same agreement for the Court to considered it,[footnoteRef:31] these treaties represent a local custom[footnoteRef:32] due not only to their acceptance by the countries, but also their practice regarding consultation of all Pilemon Elders.[footnoteRef:33] [30:  Facts, ¶18.]  [31:  ICJ, Territorial and Maritime Dispute (Application by Honduras), ¶72.]  [32:  ICJ, Asylum Case (Colombia/Peru), Judgment, [1950], 276; ICJ, Right of Passage over Indian Territory (Portugal/India), Judgment, [1960], [‘Right of Passage’], 39-40; CRAWFORD, J. Brownlie's principles on public international Law. CUP, 2020, 29-30.]  [33:  Facts, ¶21.] 

Thereby, Sollania has a legal interest as the decision will affect all three States regarding their obligations concerning the Pilemons and their transboundary rights.

2. [bookmark: _Toc218708292][bookmark: _Hlk216224411]Self-determination as an erga omnes obligation 

Erga omnes obligations are rights all States have interests in and are owed to the international community as a whole,[footnoteRef:34] such as self-determination.[footnoteRef:35] Legal interests could be based on erga omnes obligations[footnoteRef:36], as the Court[footnoteRef:37] and its judges[footnoteRef:38] have endorsed such understanding, and previous cases were dismissed for unrelated reasons.[footnoteRef:39] Hence, breaches of erga omnes (being it general or partes)[footnoteRef:40] may trigger international responsibility.[footnoteRef:41]   [34:  URS, P. Obligations Erga Omnes and the Question of Standing before the International Court of Justice. Leiden J. Int. Law, 34(2), 2021, 23-24; ICJ, Barcelona Traction, Light and Power Company, Limited (Belgium/Spain), Judgment, [1970], [‘Barcelona Traction’], ¶33.]  [35:  ICJ, East Timor (Portugal/Australia), Judgment, [1995], [‘East Timor’], ¶29.]  [36:  MCINTYRE, J. Procedural Values in the Intervention Procedure at the International Court of Justice. Ukrainian Law Review, 1(1), 2022, 23; ICJ, Application of the Convention on the Prevention and Punishment of the Crime of Genocide in the Gaza Strip (South Africa/Israel), [‘South Africa/Israel’], Application for intervention by Palestine, [2024], ¶24; ICJ, South Africa/Israel, Application for intervention by Belize, [2025], ¶35.]  [37:  ICJ, Obligations of States in Respect of Climate Change, Advisory Opinion, 23/07/2025, ¶442.]  [38:  ICJ, Nuclear Tests (Australia/France), Judgment, [1974], Dissenting Opinion of Judge Barwick, 393; ICJ, East Timor, Dissenting Opinion of Judge Weeramantry, 170; TAMS, C. Enforcing Obligations Erga Omnes in International Law. CUP, 2005, 181-186.]  [39:  ICJ, East Timor, ¶20; ICJ, Marshall Islands, ¶59; ICJ, Request for an Examination of the Situation in Accordance with Paragraph 63 of the Court’s Judgment of 20 December 1974 in the Nuclear Tests (New Zealand/France) Case, Order, 22/09/1995, [1995], ¶68.]  [40:  URS, supra 33, 23-24.]  [41:  ICJ, Questions relating to the Obligation to Prosecute or Extradite (Belgium/Senegal), Judgment, [2012], [‘Obligation to Prosecute or Extradite’], ¶103-104; ICJ, Application of the Convention on the Prevention and Punishment of the Crime of Genocide (Gambia/Myanmar), Preliminary Objections, [2022],¶108; ICJ, South Africa/Israel, Request for provisional measures, [2023], ¶5.] 

Presently, Sollania has an interest in Restovia’s compliance with its obligations under customary law regarding consultation and the free, prior and informed consent [‘FPIC’] of Pilemons, as its intrinsic to self-determination (as per II.A below). Thus, the Court’s determination of Alekostria’s claims will establish the scope of Restovia’s obligations vis-à-vis Alekostria, which will also be delineating obligations toward Sollania, insofar as Sollania is part of the international community.

[bookmark: _Toc218708293] Moreover, Sollania is a specially affected State

Article 42(b)(i) of the Articles on Responsibility of States for Internationally Wrongful Acts [‘ARSIWA’] prescribes an injured State can invoke the responsibility of another, if the latter breached an obligation owed to a group of States directly affected by the violation.[footnoteRef:42] The wrongful act may produce specific detrimental consequences for a particular State,[footnoteRef:43] and not just a “general interest in the application of principles and rules of international law”.[footnoteRef:44] [42:  ILC, Articles on the Responsibility of States for Internationally Wrongful Acts, UNGA Res. 56/83/2001. YILC, 2001, vol. II(2), [‘ARSIWA’], article 42(b)(i).]  [43:  BONAFÉ, B. Interests of a Legal Nature Justifying Intervention before the ICJ. Leiden J. Int. Law, 25(3), 2012, 755.]  [44:  ICJ, Land, Island and Maritime Frontier Dispute (Application by Nicaragua), ¶76.] 

Therefore, given the fact that Sollania’s population is 95% of Pilemon descent,[footnoteRef:45] its Elders being asked to participate in the Indigenous Consultation Mechanism [‘ICM’][footnoteRef:46] and the provisions of SRPA,[footnoteRef:47] the Court’s decision may directly affect Sollania. [45:  Facts, ¶13.]  [46:  Facts, ¶21.]  [47:  Facts, ¶18.] 


3. [bookmark: _Toc218708294]The reasoning of the Court

On Jurisdictional Immunities (Application by Greece), ICJ accepted Greece’s intervention because if it concluded Italian courts had violated Germany’s immunity, it would follow ipso facto that Greek courts had done the same[footnoteRef:48], constituting a concrete legal interest in the outcome of the case.[footnoteRef:49] The same logic has been argued previously[footnoteRef:50], including in relation to the reasoning or interpretation the Court may give to a treaty.[footnoteRef:51] [48:  ICJ, Jurisdictional Immunities (Application by Greece), ¶25; MCINTYRE, supra 35, 12.]  [49:  BONAFÉ, supra 42, 742.]  [50:  ICJ, Application for Permission to Intervene Submitted by the Government of Fiji in Nuclear Tests (Australia/France), [1973], 151; ICJ, Application for Permission to Intervene Submitted by the Government of Fiji in Nuclear Tests (New Zealand/France), [1973], 91.]  [51:  ICJ, Sovereignty over Pulau Ligitan and Pulau Sipadan (Application by The Philippines), ¶60; ICJ, Continental Shelf (Application by Italy), Dissenting Opinion of Judge Oda, ¶29.] 

Presently, ARPA and SRPA share common articles.[footnoteRef:52] Sollania has an interest in their application: if the Court decides Restovia breached its obligations to consult and obtain FPIC in relation to Alekostria, it would follow ipso facto that it had done the same regarding Sollania, as the facts were the same.[footnoteRef:53] Thus, Sollania has a legal interest in the reasoning of the Court as it may impact the analysis in a possible future case Sollania intends to bring against Restovia.[footnoteRef:54] [52:  Facts, ¶18.]  [53:  Facts, ¶21.]  [54:  Facts, ¶55.] 

If the Court determines Restovia breached its obligations in relation to Alekostria, it would have done the same

4. [bookmark: _Toc218708295]Sollania’s interests are not protected by Article 59 of the Statute

ICJ’s Statute Article 59 prescribes a decision is binding between the parties and regarding that particular case.[footnoteRef:55] It does not protect third States interests from the force of the precedent formed by ICJ’s decisions[footnoteRef:56] to the same extent as intervention does.[footnoteRef:57] Thus, a state may intervene to prevent the formation of a precedent.[footnoteRef:58] Hence, Sollania’s interests are not safeguarded by Article 59 as they may still be affected by the precedent of the case. [55:  Statute, article 59.]  [56:  ICJ, Certain Phosphate Lands in Nauru (Nauru/Australia), Preliminary Objections, [1992], ¶55; ICJ, Aegean Sea Continental Shelf (Greece/Turkey), Judgment, [1978], ¶39.]  [57:  ICJ, Land and Maritime Boundary between Cameroon and Nigeria (Cameroon/Nigeria: Equatorial Guinea intervening), Judgment, [2002], ¶238; ICJ, Continental Shelf (Application by Italy), Dissenting Opinion of Judge Schwebel, ¶9.]  [58:  PALCHETTI, P. Opening the International Court of Justice to Third States: Intervention and Beyond. Max Planck Yearbook of UN Law Online, 6(1), 2002, 157.] 


[bookmark: _Toc218708296]Alternatively, Sollania’s legal interests form the very subject-matter of the decision

When the legal interests of a third State would form the very subject-matter of the decision, it would be able to intervene, as intervention requires a less stringent criterion.[footnoteRef:59] If not allowed, ICJ cannot adjudicate on the matter.[footnoteRef:60] [59:  ICJ, Land, Island and Maritime Frontier Dispute (Application by Nicaragua), ¶56.]  [60:  ICJ, Case of the Monetary Gold Removed from Rome in 1943 (Preliminary Question) (Italy/France, UK and USA), Judgment, [1954], 32; ICJ, East Timor, ¶34.] 

As a nation founded in Pilemon customs[footnoteRef:61], Sollania always manifested its concern with the development project.[footnoteRef:62] To adjudicate on the subject-matter, it will include Sollania’s legal interests. Thus, if not permitted to intervene, the Court should not decide on the issue as it cannot properly exercise its jurisdiction without Sollania’s participation/consent. [61:  Facts, ¶13.]  [62:  Facts, ¶23.] 


[bookmark: _Toc218708297]THAT RESTOVIA HAS BREACHED THE TERMS OF ARPA, AS WELL AS ITS CUSTOMARY INTERNATIONAL LAW OBLIGATIONS, IN FAILING tO PROPERLY CONSULT WITH AND OBTAIN THE FREE, PRIOR, AND INFORMED CONSENT OF THE PILEMON PEOPLE TO THE DEVELOPMENT OF THE GORDIAN GORGE.

1. [bookmark: _Toc218708298]Consultation and FPIC derive from Self-Determination 

The duty to consult and obtain the FPIC of indigenous and traditional communities,[footnoteRef:63] including their rights to land and natural resources,[footnoteRef:64] emerge from the self-determination principle,[footnoteRef:65] recognized by ICJ as “the need to pay regard to the freely expressed will of peoples.”[footnoteRef:66] Besides, it is considered a jus cogens norm.[footnoteRef:67] [63:  PCIJ, Interpretation of the Convention Between Greece and Bulgaria Respecting Reciprocal Emigration, Signed at Neuilly-Sur-Seine on November 27th, 1919 (Question of the "Communities"), Advisory Opinion, 31/08/1930; IACtHR, Xákmok Kásek Indigenous Community v. Paraguay, 24/08/2010, Serie C No. 214, ¶37. IACtHR, Saramaka People v. Suriname, 28/11/2007, Ser. C No. 172, [‘Saramaka People’] ¶164.]  [64:  IACtHR, Climate Emergency and Human Rights, Advisory Opinion, 29/05/2025, ¶110.]  [65:  HRC, Free, prior and informed consent: a human rights-based approach, UNGA, A/HRC/39/62, 2018, ¶3-6.]  [66:  ICJ, Western Sahara, ¶59; ICJ, Legal Consequences of the Separation of the Chagos Archipelago from Mauritius in 1965, Advisory Opinion, 25/02/2019, ¶180; ICJ, Armed Activities on the Territory of the Congo (Congo/ Uganda), Judgment, [2005], ¶24; ICJ, Military and Paramilitary Activities in and against Nicaragua (Nicaragua/US), Judgment, [1986], [‘Nicaragua Case’] ¶191;]  [67:  ICJ, East Timor, ¶29-33; CASSESE, A. Self-Determination of Peoples. CUP, 1996, 133; Vienna Convention on the Law of Treaties, 1969, [‘VCLT’], art. 53. ] 

Such principle is also present in the International Covenant on Civil and Political Rights (‘ICCPR’)[footnoteRef:68] and the International Covenant on Economic, Social and Cultural Rights (‘ICESCR’)[footnoteRef:69], which alongside the Convention on the Elimination of All Forms of Racial Discrimination (‘CERD’) establish strong grounds for indigenous rights[footnoteRef:70] and inserts FPIC in the right to be free from discrimination.[footnoteRef:71] [68:  International Covenant on Civil and Political Rights, 1966, [‘ICCPR’], art. 1. ]  [69:  International Covenant on Economic, Social and Cultural Rights, 1966, [‘ICESCR’], art. 1.]  [70:  XANTHAKI, A. Indigenous Rights in International Law Over the Last 10 Years and Future Developments, Melb. J. Int’l Law, 10(1), 2009.]  [71:  GIUPPONI, B. Free, Prior and Informed Consent of Indigenous Peoples before Human Rights Courts and International Investment Tribunals: Two Sides of the Same Coin? Int’l J. Min. Group Rights, 25(1), 2018, 8; HRC, supra 64, ¶9.] 

Presently, since FPIC was not obtained,[footnoteRef:72] self-determination was consequently breached by Restovia.  [72:  Facts, ¶21.] 


[bookmark: _Toc218708299]Restovia failed its international obligations Regarding FPIC

While consultation should be undertaken in good faith, full and equitable participation, consent should be guaranteed as free, prior and informed, giving indigenous people the opportunity to oppose decisions that negatively impact them,[footnoteRef:73] even for communities outside the country’s borders.[footnoteRef:74] [73:  BARELLI, M. Free, Prior and Informed Consent in the Aftermath of the UN Declaration on the Rights of Indigenous Peoples: Developments and Challenges Ahead, Inter’l J. H. R., 16(1), 2012, 2-3.]  [74:  CANADA, Lummi Nation Case, ¶214. MUKHAYER, supra 17, 434. ] 

Presently, since the Project threatens the Plateau[footnoteRef:75], Restovia has the obligation to obtain FPIC, because it is an obligation under (1) customary law and (2) biding instruments. [75:  Facts, ¶32-33. ] 


1. [bookmark: _Toc218708300]FPIC reflects Customary International law

International custom contemplates (i) a general practice that is (ii) accepted as law (i.e. opinio juris).[footnoteRef:76] There is no need for unanimity in state practice, but its generality must be proven[footnoteRef:77] through executive, legislative and judiciary acts/decisions.[footnoteRef:78] Additionally, one must show the States concerned feel they are following a legal obligation[footnoteRef:79], which, is verified by an extensive and convincing practice[footnoteRef:80] as public statements, official publications, and legal opinions relating to international organizations and conference resolutions.[footnoteRef:81] [76:  Statute, article 38(1)(b); ILC, Draft Conclusions on identification of customary international law, A/73/10, 2018, 135-138. ]  [77:  CRAWFORD, supra 31, 21-27. ICJ, Alleged Violations of Sovereign Rights and Maritime Spaces In The Caribbean Sea (Nicaragua/Colombia), Judgment, [2022], ¶151. ]  [78:  ILC, supra 75, 133.]  [79:  ICJ, North Sea Continental Shelf (Germany/Denmark, Germany/Netherlands), Judgment, [1969], [‘North Sea Continental Shelf’]. ¶44;]  [80:  ICJ, Gulf of Maine, ¶111. ]  [81:  ILC, supra 75, 128.] 

Regarding State practice, consent is required, e.g., in Ecuador[footnoteRef:82], Bolivia[footnoteRef:83], Peru[footnoteRef:84] and Panama[footnoteRef:85] through legislation; in Philippines[footnoteRef:86] and Japan[footnoteRef:87] through executive acts; and by decisions of Colombia[footnoteRef:88], Guatemala[footnoteRef:89], Belize[footnoteRef:90], and Canada[footnoteRef:91]. Furthermore, opinio juirs is reflected in the vote in favor of United Nations Declaration on the Rights of Indigenous Peoples (UNDRIP) by 143 States[footnoteRef:92],  which foresee FPIC[footnoteRef:93] and determines it mandatory for States[footnoteRef:94].  Therefore, FPIC is customary law[footnoteRef:95], which is reflected internationally in the IACtHR[footnoteRef:96], the African Commission on Human and Peoples’ Rights (ACHPR)[footnoteRef:97], the International Labour Organization (“ILO”) Convention No. 169[footnoteRef:98], and American Declaration on the Rights of Indigenous Peoples.[footnoteRef:99] Hence, it cannot be disregarded. [82:  ECUADOR, Constitution, 2008, art. 57.]  [83:  BOLIVIA, Law 3.760, 2007.]  [84:  PERU, Law 29.785, 2011, art. 3. ]  [85:  PANAMA, Law 37, 2016, arts. 1-10.]  [86:  PHILIPPINES, Republic Act 8.371, 1997. ]  [87:  KIRIYAMA, T. OSAKADA, Y., The Ainu in Japan: The Ainu and International Law, J. Law Pol. Osaka City Univ., 63(1), 2017, 5-8.]  [88:  COLOMBIA, Oscar Domicó and others v. Ministry of Transport and others, T-129, 2011.]  [89:  GUATEMALA, CALAS v. Energy and Mines Minister, Ex/4785-2017, 2017. ]  [90:  BELIZE, Sarstoon Temash Institute for Indigenous Management v. Belize, Claim 394, 2014. ]  [91:  CANADA, Kebaowek First Nation v. Canadian Nuclear Laboratories, FC/319, 2025, ¶58; CANADA, Tsilhqot’in Nation v. British Columbia, SCC/34986, 2014, ¶76.]  [92:  UNGA, Official Records of the Sixty-first Session, A/61/PV.107, 13/09/2007, 19. ]  [93:  UNDRIP, arts. 10, 19, 29 and 32.]  [94:  LORENZERINI, F. Implementation of the UNDRIP around the world: achievements and future perspectives, Int’l J. H. R., 23(1), 2019, 58. ECOSOC, Permanent Forum on Indigenous Issues: report on the 8th session, E/C.19/2009/14, 2009, 2-9. ]  [95:  HRC, Report of the Special Rapporteur on the situation of human rights and fundamental freedoms of indigenous people, UNGA, A/HRC/9/9, 2009, ¶41; LORENZERINI, supra 93, 55.]  [96:  IACtHR, Saramaka People, ¶134-137; IACtHR, Kichwa Indigenous People of Sarayaku vs. Ecuador, 27/06/2012, Série C No. 245, [‘Kichwa Indigenous People of Sarayaku’] ¶194; IACtHR, Rama and Kriol Peoples, Bluefields Indigenous Creole Black Community and others v. Nicaragua, 01/04/2024, Serie C No. 522, [‘Rama and Kriol Peoples’], ¶240.]  [97:  ACHPR, Centre for Minority Rights Development (Kenya) and Minority Rights Group International on Behalf of Endorois Welfare Council v. Kenya, Communication No. 276/2003, ¶291.]  [98:  ILO Convention 169, 1989, arts. 6, 16.]  [99:  OAS American Declaration on the Rights of Indigenous Peoples, 2016, art. XXIX(4).] 


[bookmark: _Toc218708301]FPIC is an obligation under CERD, ICESCR and ICCPR 

The Committee on the Elimination of Racial Discrimination has specifically referred the necessity of FPIC in the exploitation of subsoil resources.[footnoteRef:100] Similarly, the Committee of Economic, Social and Cultural Rights considers FPIC an obligation,[footnoteRef:101] especially regarding access to traditional lands[footnoteRef:102] and subsoil mining.[footnoteRef:103] Finally, the Human Rights Committee [‘HRComm’] has also stressed the need for FPIC.[footnoteRef:104]  [100:  UN, Concluding observations of the Committee on the Elimination of Racial Discrimination on Ecuador, CERD/C/62/CO/2, 2003, ¶16. UN, Concluding observations of the Committee on the Elimination of Racial Discrimination on Guyana, CERD/C/GUY/CO/14, 2006, ¶14; UN, Concluding observations of the Committee on the Elimination of Racial Discrimination on Peru, CERD/C/PER/CO/14, 2009, ¶14.]  [101:  ICESCR Committee, General Comment No. 24: State obligations in the context of business activities, E/C.12/GC/24, 2017, ¶12 and ¶17; ICESCR Committee, General Comment No. 21: Right of Everyone to take Part in Cultural Life (art. 15), E/C.12/GC/21, 2009, ¶55.]  [102:  ICESCR Committee, Concluding observations on Siri Lanka, E/C.12/LKA/CO/2-4, 2010, ¶11; ICESCR Committee, Views adopted under the Optional Protocol on Finland, E/C.12/76/D/251/2022, 2024, ¶10.8.]  [103:  ICESCR Committee, Concluding observations on Colombia, E/C.12/I/Add.74, 2001, ¶12 and ¶33.]  [104:  HRComm, Concluding observations on Colombia, CCPR/C/COL/CO/6, 2010, ¶25.] 

Thus, because Restovia is part of the aforementioned conventions,[footnoteRef:105] which are biding to State parties,[footnoteRef:106] it must obtain Pilemons FPIC. [105:  Facts, ¶58. ]  [106:  HRComm, Communication No. 489/1992, CCPR/C/51/D/489/1992, 1992, ¶5.3; HRComm, General Comment No. 33: Obligations of States parties under the Optional Protocol to the ICCPR, CCPR/C/GC/33, 2008; VCLT, art. 26.] 


[bookmark: _Toc218708302]FPIC was not achieved since consultation did not respect its criteria

The State must protect cultural and territorial rights against detrimental development projects and to properly consult to preserve indigenous peoples’ control over their interests.[footnoteRef:107] Hence, FPIC cannot be denied nor is it fulfilled by simple meetings and assemblies.[footnoteRef:108] There is a criterion to be followed: (1) Free, (2) Prior and (3) Informed. Presently, the ICM[footnoteRef:109] failed to meet such criteria.  [107:  ACtHPR, African Commission on Human and Peoples' Rights v. Republic of Kenya, 26/05/2017, [‘Ogiek Community’] ¶180.]  [108:  HERENCIA, S., VALERO, J., Challenges to the Protection of Consultation in Latin America: The Role of the Inter-American Court of Human Rights. In: HASLAM, P. Contested Consultations in the Extractive Industries: Rights, Processes, and Tensions. Routledge, 2025, 231.]  [109:  Facts, ¶21. ] 


1. [bookmark: _Toc218708303]Free

Consent can only occur if the project is accepted “knowingly and voluntarily,”[footnoteRef:110] with no coercion, intimidation or manipulation.[footnoteRef:111] Furthermore, indigenous peoples must lead the consultation, which involves co-designing the framework, implementing their own protocols, controlling methods and timelines.[footnoteRef:112] [110:  IACtHR, Saramaka People, ¶133.]  [111:  BARELLI, supra 72, 3. ROMBOUTS, S., Having a say: Indigenous peoples, international law and free, prior and informed consent, Wolf Legal Publishers, 2014, 214.]  [112:  HRC, supra 64, ¶20. ] 

[bookmark: _Hlk215332145]The ICM disregarded these criteria[footnoteRef:113], as all stages of consultation were set in place unilaterally by Restovia.[footnoteRef:114] Thus, Restovia did not obtain the Pilemons free consent. [113:  Facts, ¶21. ]  [114:  Facts, ¶21-23.] 


[bookmark: _Toc218708304]Prior 

Prior means consultation must be obtained before the adoption of any measure that may affect indigenous peoples, as per the IACtHR[footnoteRef:115] (quoted by the ICJ[footnoteRef:116]) understanding.  Besides, it requires consultation to occur in good faith, forming a genuine dialog at the early stages of a development/investment plan,[footnoteRef:117] in advance of any authorization or commencement of activities.[footnoteRef:118] Moreover, States cannot only inform the community of a decision already made.[footnoteRef:119]  [115:  UNDRIP, arts. 11, 19.]  [116:  ICJ, Case Concerning Ahmadou Sadio Diallo (Republic of Guinea/Congo), Judgment, [2010], ¶68.]  [117:  IACtHR, Kichwa Indigenous People of Sarayaku, ¶133, ¶200; IACtHR, Case of the Quilombola Communities of Alcântara v. Brazil, 21/11/2024, Serie C No. 548, [‘Quilombola Communities of Alcântara’], ¶170.]  [118:  BARELLI, supra 72, 3; ROMBOUTS, supra 110, 214. ]  [119:  IACtHR, Case of the Indigenous U'wa People v. Colombia, 04/07/2024, Serie C No. 530, [‘U'wa People’] ¶167.] 

Presently, the consultation commenced after the decision to exploit the Gorge had been made[footnoteRef:120], rendering it a post-hoc justification and proving there was no intention of a genuine dialogue with the Pilemon, violating ARPA’s Article 17.[footnoteRef:121]  [120:  Facts, ¶20.]  [121:  Facts, ¶18. ] 


[bookmark: _Toc218708305]Informed 

For consent to be informed, indigenous peoples should receive satisfactory and sufficient information,[footnoteRef:122] including the nature, size and reversibility of the proposal. Furthermore, information on all project stages and its potential impacts,[footnoteRef:123] in a way that is understandable, accessible,[footnoteRef:124] and culturally appropriate to the community is needed.[footnoteRef:125] Thus, consultation must be a “true instrument of participation” not a mere formality.[footnoteRef:126]  [122:   IACtHR, U'wa People, ¶173; IACtHR, Rama and Kriol Peoples, ¶283, ¶175-176.]  [123:  IACtHR, Case of The Kaliña and Lokono Peoples v. Suriname, 25/11/2015, Serie C, No. 309, ¶201.]  [124:  HRC, supra 64, ¶45. WRIGHT, C., TOMASELLI, A. The Prior Consultation of Indigenous Peoples in Latin America Inside the Implementation Gap. Routledge, 2019, 147-148; HRC, Report of the Special Rapporteur on the rights of indigenous peoples, James Anaya, UNGA, A/HRC/24/41, 2013, ¶57-60.]  [125:  IACtHR, Saramaka People, ¶133]  [126:  IACtHR, Kichwa Indigenous People of Sarayaku, ¶185-186.] 

Restovia held the consultation mostly by digital means, even though many indigenous families live in remote places lacking telephone and internet services.[footnoteRef:127] Additionally, it was carried out on a highly technical level and language,[footnoteRef:128] making the consultation not accessible nor properly informed.   [127:  Facts, ¶11. ]  [128:  Facts, ¶29.] 


[bookmark: _Toc218708306]FPIC must be attained to the development of the plateau 

FPIC must be attained as it is required before approving any project that may affect indigenous territories, particularly concerning the exploitation of minerals.[footnoteRef:129] The IACtHR, determined that states are required to obtain indigenous consent in any large-scale investment/development that would impact on their way of life and territory.[footnoteRef:130]  [129:  UNDRIP, art. 32; HRC, supra 64, ¶32.]  [130:  IACtHR, Saramaka People, ¶129, 164; IACtHR, Kichwa Indigenous People of Sarayaku, ¶163. ] 

Furthermore, the right of Indigenous peoples to culture is closely associated with their right to territory[footnoteRef:131] and non-discrimination rights.[footnoteRef:132] Similarly, UNDRIP recognizes indigenous people’s spiritual attachment to their lands, seeing it as part of their heritage and guaranteeing their right to transmit it to future generations.[footnoteRef:133] [131:  HRC, General Comment No. 23: The Rights of Minorities (ICCPR Art. 27), CCPR/C/21/Rev.1/Add.5, 1994, ¶7; ACHPR, Ogiek Community, ¶180; IACtHR, Quilombola Communities of Alcântara, ¶173. ICCPR, art. 27.]  [132:  HRC, Communication No. 167/1984, Lubicon Lake Band v. Canada, View under art. 5 of the Optional Protocol to the ICCPR, 26/03/1990, ¶32.2; ECtHR, Thilmmenos v. Greece, Application 34369/97, 2000, ¶44; DEFEIS, E. Minority Protections and Bilateral Agreements, Hastings Int’l Comp. L. Rev., 22, 1999, 320-321.]  [133:  BAER, L. Protection of Rights of Holders of Traditional Knowledge, Indigenous and Local Communities. World Libraries, 12, 2002, 17; ICJ, Gabčikovo-Nagymaros Project (Hungary/Slovakia), Judgment, [1997], ¶140; UN Rio Declaration of Environment and Development, 1992. ] 

Thus, because of indigenous rights regarding territories traditionally used and its resources, FPIC is required of States when facing projects of existential territorial and cultural risk.[footnoteRef:134]  [134:  HRC, Report of the Special Rapporteur on the rights of indigenous peoples, UNGA, A/HRC/39/17, 2018, ¶12-32. ULFSTEIN, G. Indigenous Peoples' Right to Land. Max Planck Yearbook of UN Law, 8, 2004, 7. AHRÉN, M., International Human Rights Law Relevant to Natural Resource Extraction in Indigenous Territories: an Overview, Nordic Environmental Law Journal, 2014, 26-29; GILBERT, J. The Right to Freely Dispose of Natural Resources: Utopia or Forgotten Right? Netherlands Quart. H. R., 31(1), 2013, 329.] 

Therefore, as the Gorge is critical to Pilemon cultural survival[footnoteRef:135], any exploitation without FPIC puts them in direct risk, impacting the right to culture and religion. Thus, Restovia violated the obligation to obtain FPIC. [135:  Facts ¶2, 15, 34. ] 


[bookmark: _Toc218708307]that Alekostria did not violate its Extradition Treaty with Respondent when it refused to surrender Liz Scott, as her trial in Restovia would be incompatible with ne bis in idem, a general principle of law within the meaning of that treaty

Pursuant to the 1965 Extradition Treaty, any extradition procedure should follow general principles of law recognized by civilized nations as per Article 38(1)(c) of ICJ’s Statute[footnoteRef:136], as ne bis in idem. Hence, considering Ms. Scott was already judged in Alekostria for the same facts, it properly denied the request[footnoteRef:137], and no violation is found since (A) the ne bis in idem principle can be considered a general principle of law and (B) it would be violated if Ms. Scott were extradited. [136:  Facts, ¶14.]  [137:  Facts, ¶46.] 


1. [bookmark: _heading=h.5wxqwa2jy9un][bookmark: _Toc218708308]Ne Bis Idem Principle is a General Principle of Law

Ne bis idem is a principle derived from domestic legal systems.[footnoteRef:138] Its identification requires a two-step analysis: first, establishing the existence of a principle common to national legal orders[footnoteRef:139]; and second, assessing its transposability to the international legal system.[footnoteRef:140] Both are presently satisfied.   [138:  ILC, Fourth report on general principles of law, A/CN.4/785, 2025, conclusion 4.]  [139:  ILC, supra 137, conclusion 5.]  [140:  ILC, supra 137, conclusion 6.] 


1. [bookmark: _Toc218708309]Ne bis in idem is a common practice among nations

For a principle to be general, International Law Commission (ILC) demands that it “has been generally recognized by the community of nations”.[footnoteRef:141] This assessment shall demonstrate a comparison encompassing different legal families and geographical regions.[footnoteRef:142]  [141:  ILC, Second report on general principles of law, A/CN.4/741, 2020, ¶22.]  [142:  Idem, ¶54.] 

Presently, ne bis in idem satisfies these criteria. It appears throughout all major domestic legal systems. In civil law, like Brazil[footnoteRef:143], Spain[footnoteRef:144], France[footnoteRef:145], Germany[footnoteRef:146], Italy[footnoteRef:147] and Colombia[footnoteRef:148], it is a procedural guarantee against the re-litigation of the same facts. In common law, it appears in the doctrine of double jeopardy, as in New Zealand[footnoteRef:149] and US.[footnoteRef:150] It is also present in Islamic law, as in Pakistan[footnoteRef:151] and Qatar[footnoteRef:152]. Similarly, it is present in African, e.g. Nigeria[footnoteRef:153] and South Africa[footnoteRef:154], and Asian countries, e.g. Thailand[footnoteRef:155], India[footnoteRef:156], Indonesia[footnoteRef:157], Bangladesh[footnoteRef:158] and Japan[footnoteRef:159]. [143:  LOPES JR., A. Direito Processual Penal, Saraiva jur., 2020, 1440.]  [144:  SPAIN, Don Antonio Hernández García v. Juzgado de Instrucción de Soria, 159/1987.]  [145:  FRANCE, Code Civil, 2016, art. 1355.]  [146:  GERMANY, Grundgesetz, 1949, art. 103(3).]  [147:  ITALY, Ordinary Court of Verona v. private citizen, 149/2022, ¶5.1.]  [148:  COLOMBIA, Penal Code, 2000, art. 8.]  [149:  NEW ZEALAND, Mitchell v New Zealand Police, SC/116/2021, NZSC/104, 2023, ¶1, ¶61.]  [150:  US, Constitution, 1791, Amendment V.]  [151:  PAKISTAN, Constitution, 1973, art. 13(a).]  [152:  QATAR, Penal Code, 2004, art. 19.]  [153:  NIGERIA, Constitution, 1999, art. 36(9).]  [154:  SOUTH AFRICA, Constitution, 1996, art. 35(3)(m).]  [155:  THAILAND, Criminal Code, 1956, sec. 10.]  [156:  INDIA, Constitution, 1950 [revised 2024].]  [157:  INDONESIA, Penal Code, 1946, art. 76.]  [158:  BANGLADESH, Constitution, 1972, art. 35(2).]  [159:  KAWAIDE, T. Japan, concurrent national and international criminal jurisdiction and the principle “ne bis in dem”, Revue internationale de droit pénal, 73, 2002, 1031-1035.] 

This demonstrate that the principle can be considered wide and representative, what is necessary for its qualification as a general principle of law.

[bookmark: _Toc218708310]Ne bis in idem can be transposed to the international legal system

Ne bis in iden must also be transposable to the international legal system for it to be identified as a general principle of law. For that, it should be compatible with the fundamental principles of international law[footnoteRef:160], and suitable for application within the international legal framework[footnoteRef:161].  [160:  ILC, supra 140, ¶74.]  [161:  ILC, supra 137, ¶114.] 

These criteria are satisfied if: (a) it serves a regulatory function that is equivalent to the one it serves domestically; (b) it is appropriate to the international legal system; and (c) it can operate effectively in the international legal system as it does domestically.

1. [bookmark: _Toc218708311]Ne bis in idem serves a regulatory function that is equivalent to the one it serves domestically

To be applicable in the international legal system, ILC requires a principle to preform a regulatory function equivalent to that exercised domestically.[footnoteRef:162] This assessment requires isolating the underlying rationale common to national rules[footnoteRef:163], what Judge Ammoun described as unity through the “identity of the legal reason.”[footnoteRef:164] [162:  ILC, supra 137, ¶115.]  [163:  ILC, supra 140, ¶55.]  [164:  ICJ, North Sea Continental Shelf, Separate Opinion of Judge Ammoun, 135.] 

Hence, the widespread incorporation of ne bis in idem in domestic systems is not coincidental, reflecting a shared ratio legis: protecting individuals against State arbitrariness and preserving the finality of judicial decisions through res judicata.
First, major legal families embody it as a fundamental rule that nobody should be tried/punished twice for the same act. In common law, double jeopardy is a “fundamental ideal” shielding individuals from repeated prosecutions and unfairness.[footnoteRef:165] Civil law prescribes the same[footnoteRef:166], just as Islamic law[footnoteRef:167] and throughout Africa.[footnoteRef:168] [165:  US, Benton v. Maryland, 395/U.S./874, 1969.]  [166:  SPAIN, Don X, Y, Z v. Sala de lo Penal de la Audiencia Nacional, Recurso de amparo 90/80, 1981.]  [167:  PAKISTAN, Mst. Naushad Bibi v. Sher Khan, 2013/P/Cr./L/J/666, 2013, ¶4.]  [168:  SOUTH AFRICA, Transvaal v. Mtshweni, SCA/120/(RSA), 2006, ¶28.] 

Secondly, the principle safeguards the finality and authority of judicial decisions, a value central to the legitimacy of any legal system. In civil law, it prioritizes legal certainty and finality over reopening cases to pursue substantive justice.[footnoteRef:169] In common law, it is used to guarantee final judgments, to preserve the rule of law.[footnoteRef:170] In Africa, the principle is also grounded in the finality principle[footnoteRef:171], while in Asia it appears by a demand of finality to judicial verdict.[footnoteRef:172] [169:  GERMANY, A v Germany, Constitutional complaint (Reopening of Criminal Proceedings after Acquittal), 2/BvR/900/22, 2023, ¶55.]  [170:  US, United States v. Oppenheimer, 242/U.S./85, 1916.]  [171:  MOOSA, F., A plea of double jeopardy by accused employers: are there limits? Obiter, 42(2), 2021, 399.]  [172:  KUMAR, S. Double Jeopardy Jurisprudence in India. Journal of Scientific Research, 4(11), 2015, 163.] 

This shared rationale demonstrates the principle performs an equivalent normative function in both domestic and international legal orders, operating as a guarantee against duplicate proceedings and a safeguard of judicial finality.

[bookmark: _Toc218708312]Ne bis in idem is appropriate to the international legal system

ILC requires a principle to be appropriate to the international legal order.[footnoteRef:173] Ne bis in idem meets this requirement, since it promotes two core values of international law: (i) legal certainty, and (ii) human rights protection. [173:  ILC, supra 137, ¶115.] 

Firstly, it derives from res judicata, that guarantees finality and predictability of judicial decisions. Both ICJ[footnoteRef:174] and ECtHR[footnoteRef:175] affirm that legal certainty requires respect for final judgments. Hence, ne bis in idem plays an important role[footnoteRef:176] by preventing repeated prosecutions, protecting legitimate expectations and reinforcing the authority of final adjudication[footnoteRef:177], what is also the view of CJEU.[footnoteRef:178]  [174:  ICJ, Application of the Convention on the Prevention and Punishment of the Crime of Genocide (Bosnia and Herzegovina/Serbia and Montenegro), Judgment, [2007], [‘Application of Genocide Convention Case’], ¶115-116.]  [175:  ECtHR, Brumărescu v. Romania, Application 28342/95, 1999, ¶61.]  [176:  GEIß, R., BÄUMLER, J. Ne bis in idem. Max Planck Encyclopedia of Public International Law, OUP, 2022, ¶40; ILC, supra 140, ¶102.]  [177:  CONWAY, G. Ne Bis In Idem and the International Criminal Tribunals. Criminal Law Forum, 14(4), 2003, 355.]  [178:  CJEU, Powszechny Zakład Ubezpieczeń na Życie S.A. v. Prezes Urzędu Ochrony Konkurencji i Konsumentów, C‑617/17, 2019, ¶33.] 

Secondly, it is a safeguard embedded in international human rights law as a guiding standard[footnoteRef:179] of interpretation[footnoteRef:180], reflected in multiple human rights instruments[footnoteRef:181], which has evolved into “a fundamental right protecting against cumulative criminal punishment”[footnoteRef:182]. Therefore, ne bis in idem naturally aligns with core principles of individual protection that limit State power, being compatible with the international legal order. [179:  UN Vienna Declaration and Programme of Action, 1993, ¶5.]  [180:  ICJ, Application of Genocide Convention Case, ¶430–431.]  [181:  O'CONNOR, V., RAUSCH, C., Model Criminal Code. USIP Press, 2007, 51; EU Charter of Fundamental Rights, 2012, art. 50; OAS American Convention of Human Rights, 1969, art. 8(4).]  [182:  VERVAELE, J. Ne Bis In Idem: Towards a Transnational Constitutional Principle in the EU? Utrecht Law Review, 9(4), 2013, 213.] 


[bookmark: _Toc218708313]Ne bis in idem can operate effectively in the international legal system as it does domestically

ILC requires a domestically principle to be capable of operate within the international legal system, without depending on procedural/institutional arrangements absent at the international level.[footnoteRef:183] Evidence of principle transposability[footnoteRef:184] is found whenever they are prescribed in international instruments.[footnoteRef:185]   [183:  ILC, supra 137, ¶116.]  [184:  ILC, supra 140, ¶106.]  [185:  ICJ, Barcelona Traction, ¶50.] 

Presently, ICTY[footnoteRef:186], International Criminal Court[footnoteRef:187] and International Criminal Tribunal for Rwanda[footnoteRef:188] applied ne bis in idem through their constitutive statutes. Likewise, human rights bodies adjudicate double-jeopardy protections,[footnoteRef:189] demonstrating the international system’s capacity to apply the principle consistently. Thus, since ne bis idem is already applied internationally, it can operate effectively in the international legal system.  [186:  ICTY Statute, 1993, art. 10; ICTY, Prosecutor v. Duško Tadić, Decision on the defense motion on the principle of non-bis-in-idem, IT-94-1-T, 1995, ¶9.]  [187:  Rome Statute, 1998, art. 20(3).]  [188:  International Criminal Tribunal for Rwanda Statute, 1994, art. 9.]  [189:  ECHR Protocol No. 7, 1984, art. 4; AU Malabo Protocol, 2014, art. 46(I); OAS American Convention of Human Rights, 1969, art. 8(4); ICCPR, art. 14(7).] 


[bookmark: _Toc218708314]Alternatively, ne bis in idem would be violated by the extradition of Ms. Scott

Alekostria submits the facts require enforcement of the prohibition on extradition, as all elements necessary for the ne bis in idem application are satisfied.

1. [bookmark: _Toc218708315]The case was concluded with a final sentence

Once a case has been definitively adjudicated, further prosecution is barred by the ne bis in idem.[footnoteRef:190] The ICJ[footnoteRef:191] affirmed finality is established whenever a judgment has acquired the force of res judicata[footnoteRef:192], i.e., when it is irrevocable because no further ordinary remedies exist or the time to pursue them has expired.[footnoteRef:193] Moreover, a final judgment encompasses any conclusive disposition (acquittal, conviction, or dismissal) that precludes renewed prosecution before the issuing forum.[footnoteRef:194] The CJEU[footnoteRef:195] has likewise held that finality depends solely on national law (whether it treats the case as definitively resolved). [190:  COUNCIL OF EUROPE, Explanatory Report to the European Convention on the International Validity of Criminal Judgments, 1970, 13; Rome Statute, art. 20; EU Convention implementing the Schengen Agreement, 1990, art. 54; EU Charter of Fundamental Rights, 2012, art. 50.]  [191:  ICJ, Question of the Delimitation of the Continental Shelf (Nicaragua/Colombia), Preliminary Objections, [2016], [‘Continental Shelf (Nicaragua/Colombia)’], ¶58-59. ]  [192:  COUNCIL OF EUROPE, supra 189; AMBOS, K., Rome Statute of the International Criminal Court (Commentary). Bloomsbury Publishing PLC, 2021, 1109 (¶24); NEMER, L.  A autoridade da coisa julgada no Direito Internacional Público, Forense, 2002, 25.]  [193:  SATZGER, H., Application Problems Relating to "Ne bis in idem" as Guaranteed under Art. 50 CFR, Art. 54 CISA and Art. 4 Prot. No. 7 to the ECHR, The European Criminal Law Associations’ Forum, 15(3), 2020, 213-217; COUNCIL OF EUROPE, Explanatory Report to the Protocol No.7 to the Convention for the Protection of Human Rights and Fundamental Freedoms, 1984, ¶22.]  [194:  CASSESE, A. International Criminal Law, OUP, 2013, 389-390; AMBOS, supra 191, 1109.]  [195:  CJEU, Criminal proceedings v. Vladimir Turanský, C-491/07, 2008, ¶36; CJEU, Gaetano Mantello v. Oberlandesgericht Stuttgart, C-261/09, 2010, ¶47; CJEU, Piotr Kossowski v. Generalstaatsanwaltschaft Hamburg, C-486/14, 2016, ¶35.] 

Presently, the proceedings in Alekostria were concluded with a binding and unappealable judgment, endowed with res judicata effect as it was fully analyzed in all available judicial instances[footnoteRef:196], giving rise to ne bis in idem. [196:  Facts, ¶42-43, Clarifications, ¶4] 


2. [bookmark: _Toc218708316]The charges refer to the same facts and person 

Charges must refer to the same facts and person for ne bis in idem to be applicable. International jurisprudence holds the principle bars a second prosecution if it targets the same person for the same concrete factual circumstances.[footnoteRef:197] Besides, the principle is applicable to cases that relate to “facts which are substantially the same”[footnoteRef:198], understood as a concrete set of circumstances linked in time, space, and conduct[footnoteRef:199].  [197:  INTERNATIONAL CRIMINAL COURT, Prosecutor v. Katanga, Decision on Arrest Warrant, ICC-01/04-01/07-4, 2007, ¶20; CJEU, bpost SA v. Autorité belge de la concurrence, C-117/20, 2022, ¶16; CJEU, Bundeswettbewerbsbehörde v. Nordzucker AG and others, C-151/20, 2022, ¶21; CJEU, Tribunale di Santa Maria Capua Vetere v. Massimo Orsi (C 217/15), Luciano Baldetti (C 350/15), C-217/15 and C-350/15, 2017, ¶17.]  [198:  ECtHR, Zolotukhin v. Russia, Application 14939/03, 2009, ¶82.]  [199:  ECtHR, Grande Stevens and Others v. Italy, Application 18640/10, 2014, ¶221.] 

These requirements are presently satisfied. In Alekostria, Ms. Scott was the sole accused[footnoteRef:200] and the proceedings concern the same actors, timeframe, purpose, and evidentiary record. Both Alekostria and Restovia rely on the same alleged transaction, i.e., the purported payment by Ms. Scott to a Restovian official to expedite a security authorization for the Gorge project.[footnoteRef:201] Accordingly, allowing Restovia to prosecute Ms. Scott again would violate ne bis in idem. [200:  Facts, ¶41-42.]  [201:  Facts, ¶40, 45.] 


3. [bookmark: _Toc218708317]The Obligations Under the Extradition Treaty and the Principle of Aut Dedere Aut Judicare were respected  


Aut dedere aut judicare obliges the custodial State either to extradite or to submit the case to prosecution,[footnoteRef:202] as reflected in the ILC’s ‘Hague formula’.[footnoteRef:203]  As ICJ clarified, to have one prosecuted by competent authorities is an obligation of conduct, not an obligation to secure a conviction.[footnoteRef:204] The ILC further confirms that obligations to prosecute do not override fundamental guarantees such as ne bis in idem[footnoteRef:205], thus, domestic criminal guarantees remain fully preserved.[footnoteRef:206]  [202:  ILC, Final Report on the Obligation to Extradite or Prosecute (aut dedere aut judicare), A/69/10, 2014, ¶2.]  [203:  Idem, ¶13.]  [204:  ICJ, Obligation to Prosecute or Extradite, ¶90, 94-95; Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment, 1984, art. 7(2); Convention for the Suppression of Unlawful Seizure of Aircraft, 1970, art. 7. ]  [205:  ILC, Study by the Secretariat on aut dedere aut judicare, A/CN.4/630, 2010, ¶24.]  [206:  International Convention for the Suppression of Counterfeiting Currency, 1929, art. 10.] 

Presently, Alekostria fully complied with the Extradition Treaty[footnoteRef:207] and the principle of aut dedere aut judicare by promptly investigated the facts, arresting and prosecuting Ms. Scott before its competent domestic authorities[footnoteRef:208]. The consequent dismissal of the charges[footnoteRef:209] is an outcome that falls within the discretion recognized by ICJ.  [207:  Facts, ¶14.]  [208:  Facts, ¶41-43.]  [209:  Facts, ¶43.] 

Hence, Alekostria correctly refused extradition as it would violate ne bis in idem principles[footnoteRef:210], by overriding a country completed judicial process, an outcome fundamentally incompatible with international law.[footnoteRef:211]  [210:  Facts, ¶46.]  [211:  MORRIS, V.; BOURLOYANNIS, M. The Work of the Sixth Committee at the Forty-Eighth Session of the U.N. General Assembly. A.J.I.L., 88(1), 1993, 357-358; ICJ, Nicaragua Case, ¶202.] 


[bookmark: _Toc218708318]THAT RESTOVIA VIOLATED INERNATIONAL LAW WHEN IT REFUSED TO GRANT STATE IMMUNITY TO NEXCA IN THE WRONGFUL DEATH SUIT FILED BY ESTATE OF DOMINGO MONTOYA. 

States act through their agencies, including corporations. When the latter are involved, courts must look at their structures and functions before judging the acts that triggered the claim, and then assess whether immunity is applicable.[footnoteRef:212]  [212:  YANG, X. State Immunity in International Law. CUP, 2012, 230-231.] 


1. [bookmark: _Toc218708319]National Extraction Company of Alekostria (NEXCA) is entitled to state immunity 

NEXCA is entitled to state immunity, because (1) immunity extends to state-owned enterprises and (2) NEXCA is controlled by Alekostria.

1. [bookmark: _Toc218708320]State immunity extends to state-owned enterprises 

As part of the State[footnoteRef:213], state agencies are granted the same immunity of the State[footnoteRef:214] by customary law, possessing both State practice and opinio juris. [213:  UK, Krajina v. Tass Agency, 2/All/E.R./274, 1949; OKEKE, E. Jurisdictional Immunities of States and International Organizations. CUP, 2018, 86-88.]  [214:  SUCHARITKUL, S. Immunities of Foreign States Before National Authorities, Hague Academy of International Law, v. 149, 1976, 100.] 

Regarding State practice, US law includes within the concept of State corporations whose shares are mostly owned by the State[footnoteRef:215], and its jurisprudence considers mining enterprises[footnoteRef:216], national air lines[footnoteRef:217], central banks[footnoteRef:218], broadcasting corporations[footnoteRef:219], television stations[footnoteRef:220], oil and gas companies[footnoteRef:221], nuclear energy companies[footnoteRef:222], import–export companies[footnoteRef:223], and car manufacturers[footnoteRef:224] as part of the State. Similarly, Canada[footnoteRef:225], Australia[footnoteRef:226] and UK[footnoteRef:227] extends immunity to state enterprises. [215:  US, Foreign Sovereign Immunities Act, 1976, art. 1603(b); THOMAS, K. The commercial activity exception to state immunity. EE Publishing, 2024, 117.]  [216:  US, Report No. 94-1487, 1976, 15-16; US, Raccoon Recovery, LLC v. Navoi Mining & Metallurgical Kombinat, 244/F.Supp./2d/1130, 2002.]  [217:  US, Randolph v. Budget Rent-A-Car, 97/F.3d/319, 1996; US, In re Tamimi, 176/F.3d/274, 1999; US, Coyle v. P.T. Garuda Indonesia, 363/F.3d/979, 2004.]  [218:  US, Argentina v. Weltover, Inc, 504/U.S./607, 1992; US, Peterson v. Iran, 563/F.Supp.2d/268, 2008. ]  [219:  US, Los Angeles News Service v. Conus Communications Co. Ltd Partnership, 969/F.Supp./579, 1997.]  [220:  US, Gang Chen v. China Central Television, 320/F.App’x/71, 2009.]  [221:  US, Karaha Bodas Co. v. Perusahaan Pertambangan Minyak Dan Gas Bumi Negara, 313/F.3d/70, 2002.]  [222:  US, World Wide Minerals Ltd. v. Republic of Kazakhstan, 296/F.3d/1154, 2002.]  [223:  US, Ferrostaal v. SS, 652/F.Supp./420, 1987; US, S & S Machinery Co. v. Masinexportimport, 802/F.Supp/1109, 1992; US, Globe Nuclear Services and Supply GNSS, Ltd. v. AO Techsnabexport, 376/F.3d/282, 2004.]  [224:  US, Vermeulen v. Renault, U.S.A., Inc, 985/F.2d/1534, 1993.]  [225:  CANADA, Walker v. Bank of N.S., 111/D.L.R/186, 1994.]  [226:  AUSTRALIA, Foreign Sovereignty Immunity Act, 1985, art. 3(1); YANG, supra 211, 281.]  [227:  SUCHARITKUL, supra 213, 103; UK, Mackenzie-Kennedy v. Air Council, 2/K.B./517, 1927; UK, Krajina v. Tass Agency, 2/All/E.R./274, 1949; UK, Baccus S.R.L. v. Servicio Nacional del Trigo, 1/Q.B./438, 1957; UK, Mellenger v. N.B. Dev. Corp., 1/W.L.R./603, 1971.] 

Moreover, opinio juris is reflected in the commentaries to United Nations Convention on Jurisdictional Immunities of States and Their Property [‘UNCJISP’], when countries agreed State entities were entitled to the same immunity the State itself had.[footnoteRef:228] Mexico, e.g., highlighted State-owned corporations form an integral part of the State, thus having immunity on the same terms.[footnoteRef:229]   [228:  ILC, Jurisdictional Immunities of States and their Property: Comments and observations received from Governments, YILC 1988, v. II(1), A/CN.4/410, Add.1-5.]  [229:  Idem, 74 (¶6). ] 

This is also reflected in international law. International Centre for Settlement of Investment Disputes considered a state-owned enterprise whose majority of shares belonged to the State as part of Morocco.[footnoteRef:230] Likewise, UNCJISP Article 2(1)(b)(iii) stipulates State entities are included in the concept of State,[footnoteRef:231] being State enterprises one possible category[footnoteRef:232], as confirmed by the ILC.[footnoteRef:233]  [230:  ICSID, Salini Costruttori S.p.A. v. Morocco, Case ARB/00/4, Decision on Jurisdiction, 2001 [‘Salini Construttori Case’].]  [231:  YANG, supra 2011, 231. ]  [232:  GRANT, T. Part I Introduction, Article 2(1)(a) and (b). In: O’KEEFE, R., TAMS, C. The United Nations Convention on Jurisdictional Immunities of States and Their Property: a commentary. OUP, 2013, 3-4.]  [233:  ILC, Commentary to Article 2 of the Draft Articles on Jurisdictional Immunities of States and Their Property, YILC 1980, v. II(2), A/CN.4/331, Add.1-4 (¶15). ] 

Presently, NEXCA is a state-owned company[footnoteRef:234], being therefore entitled to State immunity.  [234:  Facts, ¶24.] 


2. [bookmark: _Toc218708321]Alekostria controls NEXCA

ARSIWA establishes the conduct of groups acting under state control is an act of a State.[footnoteRef:235] The assessment of the degree of State control and participation in a company is based on two criteria: first, structural, related to its shareholders; second, functional, related to its objectives.[footnoteRef:236] To assert the company’s relation to the State it is necessary to consider its active supervision, powers, duties, activities and relationship with the State,[footnoteRef:237] added to its independence to contract and disposal of property.[footnoteRef:238]  [235:  ARSIWA, art. 8.]  [236:  ICSID, Salini Costruttori Case, ¶31.]  [237:  UK, Trendtex Trading Corporation v. Central Bank of Nigeria, QB/529, 1977.]  [238:  FOX, H., WEBB, P. The Law of State Immunity. 3ed, OUP, 2013, 352.] 

Presently, NEXCA represents Alekostria’s actions and objectives: it was created by an Act of Parliament; all its shares are owned by Alekostria[footnoteRef:239] and the president of NEXCA is Alekostria’s Minister of Mining[footnoteRef:240]. NEXCA has no independence to contract, since it requires Parliamentary authorization to engage in any project, added to a ratification by the Minister of Foreign Relations if executed abroad[footnoteRef:241]. Hence, as fully controlled/supervised by Alekostria, NEXCA is entitled to state immunity.  [239:  Facts, ¶24.]  [240:  Facts, ¶24-25.]  [241:  Facts, ¶24.] 


[bookmark: _Toc218708322]Consequently, NEXCA is immune in circumstances the State would be

A state entity is immune when the act performed was public, exercised in sovereign authority and filling no exceptions to State immunity.[footnoteRef:242] Presently, [1] the commercial exception, and [2] the tort exception to immunity are not applicable.  [242:  FOX, WEBB, supra 237, 353. ] 


1. [bookmark: _Toc218708323]The Commercial Exception cannot be applied.  


ICJ[footnoteRef:243] and state practice[footnoteRef:244] confirm state immunity applicability towards jure imperii acts. Likewise, all countries that submitted commentaries to the development of UNCJISP agreed on immunity for sovereign acts, also reflecting opinio juris.[footnoteRef:245] International treaties[footnoteRef:246] follow this approach. Thus, under customary law, sovereign acts are immune.  [243:  ICJ, Jurisdictional Immunities of the State (Germany/Italy), Judgement, [2012], [‘Jurisdictional Immunities’], ¶61]  [244:  US, Tate Letter, 1952; SWITZERLAND, S. v. Romania, 82/I.L.R./45, 48, 1990; AUSTRIA, Hunting Rights Contamination Claim, 86/I.L.R./564, 1991; SPAIN, Abbott v. Republic of South Africa, No. 107, 1992; PORTUGAL, Arroja v. Bolívia, n. 464, Boletim do Ministerio de Justiça, 1997; ITALY, Borri v. Repubblica Argentina, 200/I.L.R./306, 2005; CANADA, Alberta Skydivers Ltd. v. Darby, n. 273, Alberta Court of Queen's Bench, 2017; US, Foreign Sovereign Immunities Act, 1976; UK, State Immunity Act, 1978; SINGAPORE, State Immunity Act, 1979; PAKISTAN, State Immunity Ordinance, 1981; SOUTH AFRICA, Foreign States Immunities Act, 1981; CANADA, State Immunity Act, 1985; AUSTRALIA, Foreign States Immunities Act, 1985; ISRAEL, Foreign State Immunity Law, 2008; RUSSIA, Federal Law No. 297-FZ on the Jurisdictional Immunity of a Foreign State and the Property of a Foreign, 2015; CHINA, Foreign State Immunity Law of the People’s Republic of China, 2023.]  [245:  ILC, supra 227, 51-92.]  [246:  United Nations Convention on Jurisdictional Immunities of States and Their Property, 2004 [‘UNCJISP’]; European Convention on State Immunity, 1972; Brussels Convention relating to the Immunity of State-Owned Vessels, 1926. ] 

The acts perpetrated by NEXCA are sovereign. For such assessment, it is necessary to look at the whole context.[footnoteRef:247] Ordinary private trading operations are different from those conducted under State supervision[footnoteRef:248], such as mining contracts, whereby a foreign State grants a party licenses to exploit the State's natural resources.[footnoteRef:249] And since natural resources are goods in which only the sovereign may deal[footnoteRef:250], it cannot be considered a private commercial activity, but only a sovereign act[footnoteRef:251]. [247:  UK, Owners of Cargo Lately Laden on Board the Playa Larga v Owners of the I Congreso del Partido, 1/AC/244, 1983; CANADA, United States of America v. The Public Service Alliance of Canada and Others 94/I.L.R./264,1992; AUSTRALIA, Reid v. Republic of Nauru, 101/I.L.R./193, 1993.]  [248:  UK, Baccus S.R.L. v. Servicio Nacional del Trigo, 1/Q.B./438, 1957.]  [249:  US, Rush-Presbyterian-St. Luke's Med. Ctr. v. Hellenic Republic, 877/F.2d/574, 1989.]  [250:  Idem.]  [251:  US, MOL, Inc. v. Peoples Republic of Bangladesh, 736/F.2d/1326, 1984. ] 

The existing state practice on this issue is accompanied by opinio juris as Japan[footnoteRef:252],  China[footnoteRef:253],  Saudi Arabia[footnoteRef:254],  Lebanon[footnoteRef:255] and France[footnoteRef:256] defended before the ILC that not only the nature of the transaction should be considered, but also its purpose, similar with the view of African Asian Law Commission.[footnoteRef:257] [252:  UNGA, UNCJISP: Report of the Secretary-General, A/56/291/Add.2, 2001, 2 (¶5).]  [253:  UNGA, UNCJISP: Report of the Secretary-General, A/56/291, 2001, 3 (¶5).]  [254:  UNGA, UNCJISP: Report of the Secretary-General, A/55/298, 2000, 11 (¶1).]  [255:  UNGA, UNCJISP: Report of the Secretary-General, A/54/266, 1999, 3.]  [256:  UNGA, UNCJISP: Report of the Secretary-General, A/53/274, 1998, 4 (¶5).]  [257:  AFRICAN-ASIAN LAW COMMISSION, Summary Report of the 42nd Session, 2003.] 

Presently, NEXCA submitted a bid to mine the Gorge[footnoteRef:258], which only the sovereign may deal. Thus, considering that licensing the exploitation of natural resources is a sovereign activity, the license that NEXCA was competing to get from Restovia is covered by State immunity.  [258:  Facts, ¶26.] 


[bookmark: _Toc218708324]Alternatively, immunity is maintained in commercial transactions between States.

The commercial exception arises from the willingness of States to enter into commercial transactions with individuals, not being applicable to transactions between States.[footnoteRef:259] This is recognized by State practice, given that, e.g., Swiss[footnoteRef:260], Swedish[footnoteRef:261], and Austrian[footnoteRef:262] courts have upheld State immunity in proceedings arising from commercial transactions between States. Analogous provisions are found in domestic legislation[footnoteRef:263] and international treaties[footnoteRef:264]. Moreover, opinio juris is found in the contributions made by States to UNCJISP, since most of them agreed with this provision.[footnoteRef:265]  [259:  FOX, WEBB, supra 237, 36.]  [260:  SWITZERLAND, Italian Republic v. Beta Holding S.A., 65/I.L.R./394, 1966.]  [261:  SWEDEN, Municipality of Västerås v. Iceland, 128/I.L.R./705, 1999.]  [262:  AUSTRIA, Airport Linz v. United States, 8/A.J.I.L./430, 2003. ]  [263:  UK, State Immunity Act, 1978, art. 3(2); PAKISTAN, State Immunity Ordinance, 1981, s. 5(2); SINGAPORE, State Immunity Act, 1979, sec. 5(2); SOUTH AFRICA, Foreign States Immunities Act, 1981, sec. 4(2); AUSTRALIA, Foreign States Immunities Act, 1985, sec. 11(2)(a).]  [264:  UNCJISP, art. 10(2)(a); European Convention on State Immunity, 1972, art. 4(2)(a); WITTICH, S. Part III, Proceedings in Which State Immunity Cannot Be Invoked: Article 10. In: O’KEEFE, R., TAMS, C. The United Nations Convention on Jurisdictional Immunities of States and Their Property: a commentary. OUP, 2013.]  [265:  ILC, supra 227. ] 

Presently, if NEXCA/Alekostria’s participation in the bid is considered commercial in nature, it is a commercial transaction made between Alekostria and Restovia[footnoteRef:266], and not with an individual. Therefore, immunity is maintained.  [266:  Facts, ¶27-28, 39.] 


[bookmark: _Toc218708325]The Tort Exception cannot be applied.  

The territorial tort exception removes immunity of tortious conduct that has resulted in injury to the person or damage to property in the territory of the forum State.[footnoteRef:267] The tort exception cannot be applied, since it is not customary law.  [267:  YANG, supra 211, 199.] 

State practice has been neither uniform[footnoteRef:268] nor consistent[footnoteRef:269] as many States do not apply this exception to immunity.[footnoteRef:270] There is also lack of opinio juris, given the proposal of the tort exception in UNCJISP[footnoteRef:271] provoked lively discussion within ILC[footnoteRef:272]: Pakistan[footnoteRef:273] suggested the tort exception should be deleted; Bulgaria[footnoteRef:274], France[footnoteRef:275] and US[footnoteRef:276] objected to its codification, and Brazil highlighted its lack of acceptance.[footnoteRef:277]  [268:  GARNETT, R. Foreign State Immunity and the Harassment of Dissidents. Melb. J. Int’l L., 24(2), 2023.]  [269:  FOAKES, J.; O’KEEFE, R., Part III: Proceedings in Which State Immunity Cannot Be Invoked: Article 12, In: O’KEEFE, R., TAMS, C. The United Nations Convention on Jurisdictional Immunities of States and Their Property: a commentary. OUP, 2013, ¶76. ]  [270:  ICJ, Jurisdictional Immunities, ¶79; AUSTRIA, Holubek v. United States, 40/I.L.R./73, 1961; NETHERLANDS, Church of Scientology in the Netherlands Found. v. Herold, 65/I.L.R./380, 1980; UK, Schmidt v. Home Secretary, 2/I.L.R./121, 1997. ]  [271:  UNCJISP, art. 12.]  [272:  ILC, Fifth report on jurisdictional immunities of States and their property, A/CN.4/363, 1983, ¶91.]  [273:  UNGA, supra 253, ¶4.]  [274:  ILC, supra 227, 59. ]  [275:  Idem, 65. ]  [276:  UNGA, Summary record of the 13th meeting, A/C.6/59/SR.13, 2005, 10.]  [277:  ILC, supra 227, 58.] 

Consequently, the tort exception is not custom and Restovia violated international law by removing NEXCA’s immunity.[footnoteRef:278] [278:  Facts, ¶52. ] 


[bookmark: _Toc218708326]Alternatively, the tort exception is not applicable for torts committed outside the forum state 

International treaties[footnoteRef:279] require the facts that originated the tort to have occurred in the territory of the forum State, and that the author of the damage were present in that territory at the time of the facts. This means to exclude trans-frontier tort cases.[footnoteRef:280] Even countries that agreed on the tort exception before the ILC agreed it does not apply to transborder torts.[footnoteRef:281] [279:  UNCJISP, art. 12; European Convention on State Immunity, 1972, art. 11.]  [280:  ILC, Commentary on the 1991 ILC Draft Articles on Jurisdictional Immunities of States and Their Property, draft art. 2, 1983, ¶15.]  [281:  ILC, supra 227, 70-73.] 

In US[footnoteRef:282] and Canada[footnoteRef:283], the claimant must show both an act and injury in the forum State. Especially in cases concerning computers located in a foreign state causing cyber damages in the forum State, i.e. trans-frontier torts, immunity is upheld.[footnoteRef:284]  [282:  US, Persinger v. Iran, 729/F.2d/835, 842, 1984; US, O’Bryan v Holy See, 556/F3d/361, 2009; US, In re Terrorist Attacks on 11/09/2001, 714/F.3d/109, 2013; US, Jerez v. Cuba, 775/F3d/419, 2014.]  [283:  CANADA, Kazemi Estate v. Islamic Republic of Iran, 3/SCR/176, 2014, ¶71-73.]  [284:  US, Kidane v. Ethiopia, 833/F.3d/1066, 2016; US, Democratic National Committee v. Russia, 392/F.Supp.3d/410, 2019; US, Broidy Capital Management, LLC v. Qatar, 982/F.3d/582, 2020; US, Rusesabagina v. Rwanda, 590/F.Supp.3d/345, 2022.] 

Moreover, UK[footnoteRef:285], Australia[footnoteRef:286], South Africa[footnoteRef:287], Singapore[footnoteRef:288], Israel[footnoteRef:289], Argentina[footnoteRef:290], and China[footnoteRef:291] legislations provide the act/omission that caused the injury must occur in the forum State. Their focus is therefore on the place of the act causing harm, not the place of harm itself.[footnoteRef:292] Thus, the tort exception does not cover torts committed outside the forum state.  [285:  UK, State Immunity Act, 1978, s. 5.]  [286:  AUSTRALIA, Foreign States Immunities Act, 1985, sec. 13.]  [287:  SOUTH AFRICA, Foreign States Immunities Act, 1981, sec. 6.]  [288:  SINGAPORE, State Immunity Act, 1979, sec. 7]  [289:  ISRAEL, Foreign State Immunity Law 5769, 2008, sec. 5.]  [290: ARGENTINA, Ley de Inmunidad Jurisdiccional de los Estados Extranjeros ante los Tribunales Argentinos, 1995, art. 2(e).]  [291:  CHINA, Foreign State Immunity Law of the People’s Republic of China, 2023, art. 9.]  [292:  GARNETT, supra 267, 284.] 

Presently, only the damage occurred in Restovia, but the hacker attack that caused it occurred entirely in Alekostria,[footnoteRef:293] i.e. the tort was committed outside the forum state and consequently the tort exception is not applicable.  [293:  Facts, ¶38.] 



[bookmark: _Toc156019752][bookmark: _Toc218708327]PRAYER FOR RELIEF

For the aforementioned reasons, Alekostria respectfully asks this Court to declare that:
I. Sollania may intervene in the proceedings as a non-party;

II. Restovia to have breached ARPA and customary law when it did not obtain Pilemon’s FPIC to the development of the Gorge;  

III. The ne bis in idem as a general principle of law applicable to Ms. Scott, thus precluding any Alekostrian violation to the Extradition Treaty; and 

IV. Restovia violated international law for refusing immunity to NEXCA regarding Domingo Montoya’s death.

Respectfully submitted,
 AGENTS FOR APPLICANT
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