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Pleadings
1

I. The Court lacks jurisdiction over all claims other than those under the RABBIT.
1
A. Acastus is not in continuation of Nessus and therefore does not have access to the Court.
1
1. Acastus is not a UN member because Nessus’s membership cannot automatically be transferred to its successor and Acastus does not fulfill the requirements of State identity 
1
a. Acastus has not assumed the majority of Nessus’s former territory 
2
b. Acastus has not incorporated the majority of Nessus’s population or the dominant share of its military infrastructure.
3
c. Acastus cannot claim to be identical because third States have not accepted this claim.
4
d. Nessus’s dissolution was not concluded with a devolution agreement
4
2. Acastus does not enjoy Nessus’s membership or membership rights, including access to the Court sui generis.
5
a. The Charter does not provide for rights derived from a sui generis position
6
b. Sui generis status does not grant access to the Court
6
B. Alternatively, Acastus’s sui generis position does not imply that it automatically continues Nessus’s declaration of submission to the ICJ’s compulsory jurisdiction
7
II. By permitting the construction of the pipeline as proposed, Rubria exercises rights attendant to its sovereignty over territory and natural resources and does not violate international law
8
A.  Rubria has not violated international treaty law.
8
1. Acastus cannot claim rights under the ICCPR because Acastus’s claim of automatic succession to the Convention must be denied.
8
2. Alternatively, Rubria has not violated the ICCPR
9
a. The Elysians are not “peoples” in the sense of ICCPR Article 1
9
b. Rubria has not violated ICCPR Article 27 because the Elysians are not a protected minority on Rubrian territory
11
i. The Elysians are not Rubrian nationals and have not demonstrated the required element of stability on Rubrian territory.
11
ii. Rubria has not violated Article 27 because agricultural activities are not included in its scope of protection.
13
iii. Alternatively, even if the Elysians and their agricultural practices are protected, Rubria’s fundamental right to economic development supersedes Elysian claims.
13
B. Rubria has not violated right of the Elysians under customary international law
14
III. The actions of PROF are (A) not imputable to Rubria under international law, or alternatively, (B) did not violate any international legal obligation owed by Rubria to Acastus.
15
A. PROF’s actions cannot be imputed to Rubria.
15
1. PROF did not act as a State organ of Rubria.
16
2. No de facto relationship exists between PROF and Rubria which entails State responsibility under international law.
16
a. PROF did not act as a de facto organ of Rubria exercising elements of governmental authority
17
b. PROF did not act under Rubrian instruction
18
i. The Rubrian Ministry of Natural Resources did not issue instructions to PROF when it approved the contract between COG and PROF.
18
ii. Alternatively, the alleged human rights violations by PROF were not committed on specific instructions by Rubria.
19
c. PROF did not act under the direction or control of Rubria
20
i. Rubria did not exercise effective control over the actions of PROF.
20
ii. Overall control is not sufficient to impute actions of private individuals or entities to a State.
20
iii. Even if overall control is sufficient for invoking responsibility, Rubria did not exercise this degree of control over PROF.
21
d. The alleged conduct cannot be attributed to Rubria due to a “failure to control”
22
3. PROF’s actions are not imputable to Rubria due to “supporting and harboring.”
23
B. Alternatively, PROF’s actions did not violate any international obligation owed by Rubria to Acastus.
24
IV. ACASTUS HAS VIOLATED RABBIT ARTICLE 52 BY FAILING TO ENFORCE ALL ASPECTS OF ITS DOMESTIC LAW.
24
A. TNC’s influence and control over COG and PROF constitutes “conduct abroad,” requiring the attribution of the alleged human rights violations to TNC under RABBIT Article 52.
24
1. The term “conduct abroad” in MCRA Art. 52 (2) must be interpreted according to international law.
25
2. TNC is liable for human rights violations committed by COG and PROF under international law.
26
a. 
The customary international law principle of parent company liability applies in cases of human rights violations, particularly in cases of forced labor
26
i. Supranational and international Courts’ decisions confirm the legal responsibility of parent companies.
27
ii. State practice evidences the legal responsibility for controlling companies in cases of human rights violations, in particular where forced labor occurred.
27
iii. 
Recently created guidelines and declarations of a comprehensive nature confirm parent company responsibility for human rights violations committed by subsidiaries and significantly influenced companies.
28
b. TNC exercised sufficient influence and control over COG and PROF to establish liability for their human rights violations
29
B. Acastus violated RABBIT Article 52(2) by failing to enforce AIRES provisions.
30
Conclusion and Submissions
32
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Statement of Jurisdiction
The differences between the Republic of Acastus and the State of Rubria concerning the Elysian Fields have been brought before the International Court of Justice in accordance with Article 40(1) of its Statute by notification of the Compromis for Submission to the International Court of Justice of the Differences between the Republic of Acastus (Applicant) and the State of Rubria (Respondent) Concerning the Elysian Fields. This special agreement was concluded by the Parties in Chicago, Illinois, USA, on 1 September 2005 and was notified to the Court on 15 September 2005. The Compromis constitutes a statement of agreed facts but not an agreement to the Court's ad hoc jurisdiction. Rubria has no objection to the admissibility of the matters concerning the RABBIT. However, with respect to all other matters including Rubria's direct responsibility for alleged human rights violations, admissibility is contested.
The Court is respectfully requested to decide the case on the basis of the rules and principles of general international law, as well as any applicable treaties.

The Court is also requested to determine the legal consequences, including the rights and obligations of the Parties, arising from its judgment on the questions presented in the case.

Questions Presented

The State of Rubria respectfully asks this Court to decide:

I. Whether the Court lacks jurisdiction over all claims other than those under the RABBIT, since Acastus is not in continuation of Nessus and has not accepted the compulsory jurisdiction of the Court in its own right;

II. Whether Rubria exercises rights attendant to its sovereignty over territory and natural resources and does not violate international law by permitting the construction of the pipeline as proposed;
III. Whether the actions of PROF are not imputable to Rubria under international law, or in the alternative, did not violate any international legal obligation owed by Rubria to Acastus;
IV. Whether Acastus is in breach of Article 52 of the RABBIT by virtue of the Acastian civil court's decision.
Statement of Facts

In 2000 the Republic of Nessus dissolved to form two new democratic States: the Republic of Acastus (Applicant in this case), incorporating the rich coastal plains north of the 36th parallel, and the State of Rubria (Respondent in this case), incorporating the mountainous and largely undeveloped southern half of Nessus’s territory. 

Rubria became a member of the United Nations [hereinafter UN] in 2001 and accepted the compulsory jurisdiction of the International Court of Justice [hereinafter ICJ], making one reservation that the Court lacks jurisdiction over any case in which the opposing state has not been a party to the Statute of the Court [hereinafter ICJ Statute] for at least twelve (12) months at the time of the application to the Court. Rubria is, and Nessus was, a party to the Vienna Convention on the Law of Treaties [hereinafter VCLT], the International Covenant on Civil and Political Rights [hereinafter ICCPR], the International Covenant on Economic, Social and Cultural Rights [hereinafter ICESCR], and the Vienna Convention on Succession of States in Respect of Treaties [hereinafter VCST]. Acastus has not signed any of these treaties in its own capacity. Rubria is also a member of the International Labour Organisation [hereinafter ILO] and Acastus is a member of the Organization for Economic Cooperation and Development [hereinafter OECD]. Although Acastus claims to continue the international legal personality of Nessus in both membership in the United Nations [hereinafter UN] and in all treaties, the Security Council [hereinafter SC] states in its Resolution 2386 that Nessus has ceased to exist and that Acastus shall also apply for membership. This resolution was subsequently interpreted by the Under-Secretary-General for Legal Affairs in a memorandum to conclude that Acastus can temporarily continue the membership of Nessus in the United Nations until it has been admitted as a new member state. Several third States including Rubria have protested against this interpretation because no devolution agreement has been signed, Acastus does not encompass a majority of the land mass or population of the former Nessus, and Nessus’s armed forces were divided evenly between Acastus and Nessus. Irrespective of these facts, Acastus has not applied for membership.

Nonetheless, relations between Acastus and Rubria have largely been friendly. In February 2002 both countries signed the Rubria-Acastus-Binding-Bilateral-Investment-Treaty [hereinafter RABBIT], which inter alia guarantees that Acastus will enforce all aspects of its domestic law in carrying out its obligations under the treaty, including the Multinational Corporations Responsibility Act [hereinafter MCRA], and that any disputes regarding the RABBIT shall be referred to this honorable Court. The MCRA guarantees that in the case of a violation of international law by an Acastian company in its conduct abroad compensation will be provided to those harmed. 

In May 2003 the Trans-National Corporation [hereinafter TNC], a limited liability company incorporated in Acastus, and the government of Rubria announced the formation of the Corporation for Oil & Gas [hereinafter COG] in Rubria for the purpose of developing and exporting petroleum resources discovered in northern Rubria. Exclusive rights to operate within the region were promptly granted. TNC holds 51 per cent and Rubria 49 per cent of shares in COG. Under the corporate charter of COG, all shareholder decisions are made by simple majority vote, on a one-share, one-vote basis. 

For the extraction and exportation of the oil, experts have recommended the construction of a pipeline running through a territory used by the Elysians for agriculture. The Elysians are an indigenous group with Acastian citizenship, resident in Acastus and present only temporarily for the purpose of agricultural activities. Although the construction through the Elysium would destroy half of the agricultural lands used by the Elysians and would reduce the yields of the remainder, this is the only financially feasible route. 
As the Elysians were likely to be hostile to this construction, COG authorized and financed the creation of the Protection & Retention Operations Force [hereinafter PROF] for the sole purpose of accompanying and guarding their personnel. 

A study ordered by the Acastian government and performed by the Institute of Local Studies and Appraisals [hereinafter ILSA] delivered a report, stating that the construction would make it impossible for the Elysians to continue their way of life and accusing PROF of seizing young men from among the Elysians and forcing them to work on the COG project. 

On 30 September, 2004 a number of local NGOs concerned with minority rights, Mr. Borius and an unincorporated group calling itself "Elysians for Justice" brought an action for damages in an Acastian civil court against COG, Rubria, PROF, and TNC. The action alleged that Elysians were forced to perform dangerous work without compensation. Jurisdiction over the case against Rubria, COG, and PROF was based on the Acastian International Rights Enforcement Statute [hereinafter AIRES], which grants Acastian courts jurisdiction in cases where international law has been violated outside of Acastus, as long as the defendant is present in Acastus. In the case against TNC jurisdiction was based on the MCRA and alternatively on AIRES.

Whereas TNC and PROF were dismissed as defendants, Rubria and COG were found jointly and severally liable to the plaintiffs for compensatory damages in an amount equivalent to 200 million Euros. TNC was dismissed on the grounds that the MCRA only imposes legal obligations on corporations which directly operate abroad, the Act does not repeal the limited liability principle, and that AIRES is not applicable because corporations cannot be subjects of international law. PROF did not fulfil the requirement of presence in Acastus. Rubria has vigorously protested against this illegal and extraterritorial judgement and does not accept it. 
Summary of Pleadings

Claim I: This honorable Court lacks jurisdiction over all claims other than those under the RABBIT, since Acastus is not the continuation of Nessus and has not accepted the compulsory jurisdiction of the Court in its own right.

I. The Court lacks jurisdiction because the Court shall only be open to State Parties according to Article 35 of the Statute of the International Court of Justice. Acastus is not the continuation of Nessus because it does not meet the necessary criteria under international law to legal identity. Therefore, Acastus cannot claim Nessus’s status as Party to the Statute and therefore does not have access to the Court. 

II. Furthermore the Court lacks jurisdiction because Acastus does not continue Nessus’s membership or its inherent rights sui generis and thereby neither enjoys access to the Court, nor falls under its jurisdiction. First, access to the Court cannot be granted on the basis of sui generis status because no such right sui generis exists and second, Acastus did not declare submission to the ICJ as required under Article 36(2) of the ICJ Statue.

Claim II: By permitting the construction of the pipeline as proposed, Rubria exercises rights attendant to its sovereignty over territory and natural resources and does not violate international law.

I. Rubria has not violated international treaty law. Acastus cannot claim rights under the International Covenant on Civil and Political Rights because Acastus has not automatically succeeded Nessus as party to the ICCPR. In the alternative, Rubria has not violated the ICCPR because first, the Elysians are not “peoples” in the sense of ICCPR Article 1. Second, the Elysians are not Rubrian nationals and have not demonstrated the required element of stability on Rubrian territory. Third, Rubria has not violated Article 27 because agricultural activities are not included in its scope of protection. Fourth, in the alternative, Rubria’s fundamental right to economic development supersedes Elysian claims.
II. By permitting the construction of the pipeline, Rubria has not violated customary international law.

Claim III: The actions of PROF are not imputable to Rubria under international law, or in the alternative, did not violate any international legal obligation owed by Rubria to Acastus.

I. The actions of PROF are not imputable to Rubria under international law because first, PROF acted as a private legal entity and not as a State organ of Rubria, and second, no de facto relationship exists between PROF and Rubria which entails State responsibility under international law. Neither did PROF exercise elements of Rubrian governmental authority, act under Rubrian instruction or under the direction or control of Rubria, nor can the alleged conduct be attributed to Rubria due to a “failure to control.” Third, Rubria bears no responsibility due to so-called “supporting and harboring.”

II. In the alternative PROF’s actions did not violate any international obligation owed by Rubria to Acastus, because they do not constitute internationally wrongful acts. In the alternative, Acastus is estopped from holding Rubria legally responsible for conduct that it already guaranteed to Rubria in the RABBIT would not be committed by Acastian companies. 

Claim IV: Acastus has violated RABBIT Article 52 by failing to enforce all aspects of its domestic law.

I. TNC’s influence and control over COG and PROF constitutes “conduct abroad,” requiring the attribution of the alleged human rights violation under RABBIT Article 52. First, the term “conduct abroad” under MCRA Section Four must be interpreted according to international law due to its incorporation into the RABBIT and the accompanying declaration by the Acastian prime minister, and second, TNC is liable for human rights violation committed by COG and PROF under international customary law.

II. Acastus violated the RABBIT Article 52(2) by failing to enforce AIRES provisions. 
Pleadings

I. The Court lacks jurisdiction over all claims other than those under the RABBIT.

The court lacks jurisdiction over all claims other than those under the RABBIT because Acastus (A) is not in continuation of Nessus and therefore does not have access to the court, and (B) has not accepted the compulsory jurisdiction of the Court in its own right. 

A. Acastus is not in continuation of Nessus and therefore does not have access to the Court. 

According to Article 35 of the Statute of the ICJ,
 the Court shall be open to States Parties. Article 93(1) of the UN Charter
 stipulates that only UN members can become parties to the Statute. Acastus is neither member of the UN nor party to the Statute because (1) UN membership was not automatically transferred to Acastus as successor to Nessus, and furthermore, (2) Acastus does not continue Nessus’s membership or its inherent rights sui generis and thereby neither enjoys access to the Court, nor falls under its jurisdiction.

1. Acastus is not a UN member because Nessus’s membership cannot automatically be transferred to its successor and Acastus does not fulfill the requirements of State identity.

Under customary international law continuation of membership in international organizations can only be established when the emergent and former States are identical.
 A mere successor State does not assume the rights and obligations of the predecessor.
 Legal identity is required,
 which must be derived from certain objective and subjective criteria according to the merits and circumstances of each case.
 Acastus has fulfilled neither the objective nor the subjective criteria for state identity which have emerged in customary international law: (a) Acastus has not assumed the majority of Nessus’s territory, (b) Acastus has not incorporated the dominant share of Nessus’s population and military infrastructure, (c) third States have not accepted Acastus’s claim and (d) a devolution agreement has not been signed by Rubria and Acastus.

a. Acastus has not assumed the majority of Nessus’s former territory. 
Under customary international law a clear majority of the former State’s territory is necessary to establish State identity.
 Continuation claims involving the incorporation of 75% of the former territory have been accepted (e.g. India and Russia),
 while claims of States incorporating 40% have been denied (e.g. Pakistan).
 Furthermore, both the Czech Republic and the Slovak Republic, incorporating 60% and 40% respectively,
 were obliged to apply for new membership in the UN.
 
After the dissolution of the Former Socialist Republic of Yugoslavia (hereinafter SFRY), the Federal Republic of Yugoslavia (hereinafter FRY) contained only 40% of the territory;
 therefore the UN rejected its claim of continuation.
 Therefore, because Acastus and Rubria both assumed 50% of Nessus’s former territory, Acastus has no clear majority and is not identical with Nessus.

b. Acastus has not incorporated the majority of Nessus´s population or the dominant share of its military infrastructure.

Only when a new State incorporates the majority of the former State’s population and the dominant share of its military infrastructure the State can be considered identical to the former State.
 India’s claim was accepted because it incorporated 80% of British India’s population,
 while Russia’s claim was accepted because it incorporated more than half of the Soviet Union’s population
 and assumed the dominant share of its enormous military infrastructure.
 In contrast the FRY contained less than half of the SFRY’s population and was not accepted as identical to the SFRY.
 As Acastus incorporated only 50% of Nessus’s population and military apparatus it cannot claim to be identical to Nessus.

c. Acastus cannot claim to be identical because third States have not accepted this claim.

Third States’ acceptance or non-acceptance of continuation claims is an important subjective element.
 Although the FRY claimed to continue the SFRY’s UN seat,
 the claim was not accepted by the USA, Canada, Japan, Australia and members of the European Community.
 Rubria and several other States have vigorously and consistently protested against Acastus’s claim to continue Nessus’s membership, thereby demonstrating that Acastus’s claim must also be rejected.

d. Nessus’s dissolution was not concluded with a devolution agreement.

A major subjective requirement for continuation is the existence of a devolution agreement.
 Even though Russia fulfilled all objective criteria illustrated above, the UN nonetheless made clear that it was only possible for Russia to continue the USSR’s membership in the UN because of the Alma Ata devolution agreement between the USSR, Belarus, the Ukraine, and the Commonwealth of Independent States. 
 India was also able to continue British India’s membership in the UN because of the existence of a devolution agreement.
 Until today, the two successor States of Nessus have failed to sign a devolution agreement, indicating that the consent of the States immediately concerned and necessary for the continuation of the former State to be accepted, has not been established.
2. Acastus does not enjoy Nessus’s membership or membership rights, including access to the Court sui generis.

Until Acastus has applied for new membership in the UN, it would be incompatible with international law to temporarily continue Nessus’s membership or certain membership rights sui generis because (a) the Charter does not provide for rights derived from a sui generis position, and (b) the 2004 judgments of this Court in Legality of Use of Force
 make clear that sui generis status does not grant access to the Court.

a. The Charter does not provide for rights derived from a sui generis position. 

The provisions of the Charter, as far as the relationship of the UN vis-à-vis States is concerned, have been formulated in exclusive terms of a member State/non-member State dichotomy.
 Because Acastus is not a member to the UN, it therefore does not enjoy any rights attendant upon UN membership

b. Sui generis status does not grant access to the Court. 

The position taken by the UN by accepting the FRY as a new member State in 2000 and this Court’s judgments in the Legality of Use of Force document the legal irrelevance of a State’s sui generis position. Although the FRY’s continuation claim was rejected by the UN, the FRY was de facto allowed to participate in particular work of the UN. In Application for Revision
 this Court examined the issue of a sui generis position for the FRY and stated that it was unable to deny locus standi to the FRY in the Genocide Case
 due to the unclear and unprecedented situation before it and therefore developed the ambiguous term of sui generis status.
 In its 2004 judgments in Legality of Use of Force however, this Court clarified that a sui generis position is generally not legally relevant and ruled that “‘sui generis,’ is not a prescriptive term from which certain defined legal consequences accrue” and “no final and definitive conclusion was drawn […] from this descriptive term on the amorphous status of the [FRI] vis‑à‑vis or within the United Nations.”
 It further stated that “the sui generis position of the Applicant could not have amounted to its membership in the Organization”
 and came to the conclusion that the FRY was not a Member of the United Nations, and in that capacity a State party to the Statute of the ICJ.
 As emphasized in Judge Kreca’s dissenting opinion in Genocide Case (Application for Revision), the FRY’s so-called sui generis position was considered insufficient for establishing access to the Court.
 In light of the final clarifications in the above cases, the fact that Acastus enjoys certain de facto participation rights despite its unresolved identity does not create legal circumstances amounting to access to this Court. 
B. Alternatively, Acastus’s sui generis position does not imply that it automatically continues Nessus’s declaration of submission to the ICJ’s compulsory jurisdiction. 
The submission of a former State generally does not have binding effect on successor States.
 The judgment in the Genocide Case (Application for Revision) supports this position, as the Court stated that it explicitly based its jurisdiction on ICJ Statute Article 35(2) in connection with Article 9 of the Genocide Convention
 and not on the FRY’s sui generis status.
 Acastus did not declare its submission to the ICJ as required under Article 36(2) of the ICJ Statute. Acastus did not apply for membership, evidently seeking to circumvent Rubria’s reservation to the Statute, under which it only accepts the compulsory jurisdiction of this Court when the opposing State has been a party to the ICJ Statute for at least twelve months. If Acastus had applied for membership as requested, jurisdiction could not be granted in the present case due to the Rubrian reservation. For these reasons, the Court does not enjoy jurisdiction in this case.

II. By permitting the construction of the pipeline as proposed, Rubria exercises rights attendant to its sovereignty over territory and natural resources and does not violate international law. 

(A) Rubria does not violate the ICCPR or (B) customary international law. 

A. Rubria has not violated international treaty law.

Acastus (1) cannot claim rights under the ICCPR,
 and alternatively, (2) Rubria has not violated the ICCPR.

1. Acastus cannot claim rights under the ICCPR because Acastus’s claim of automatic succession to the Convention must be denied.
According to the rules of customary international law codified in Articles 34 and 36 of the Vienna Convention on the Law of Treaties
, a treaty generally only creates rights and obligations for the contracting parties. 
 Acastus never became party to the ICCPR in its own capacity and can therefore not invoke Articles thereof, as it neither signed nor ratified this treaty as required in ICCPR Articles 48(1) and (2). According to the clean slate principle, Acastus does not enjoy rights under the ICCPR because it is not in continuation of Nessus; successor States do not automatically succeed in party status because VCST
 Article 34 does not represent customary international law. 
 Israel explicitly stated in its 1948 declaration of independence that it was not bound by any treaties “on the basis of generally recognized principles of international law;”
 additional State practice confirms this principle.
 E.g. Israel emphasized that a singular declaration of succession cannot have constitutive effect.
 Just as UN membership is strictly personal in character,
 party status to human rights treaties is directly connected to the legal personality of the State. Acastus is therefore not a party to the ICCPR and thus not entitled to invoke Articles thereof.
2. Alternatively, Rubria has not violated the ICCPR

Alternatively, Rubria has not violated the ICCPR because the Elysians, as an indigenous group, (a) are not “peoples” in the sense of ICCPR Article 1, and (b) do not constitute a minority entitled to protection under ICCPR Article 27 in Rubria.

a. The Elysians are not “peoples” in the sense of ICCPR Article 1.

The ICCPR must be interpreted according to the rules of the VCLT.
 According to VCLT Articles 31 and 32, a treaty’s terms must be interpreted according to their ordinary meaning; if terms remain ambiguous, the travaux préparatoires may be consulted.
 Diverse opinions can be found on the interpretation of the term “peoples” in Article 1, because the wording leaves the meaning obscure.
 The travaux préparatoires document that minorities were not included in the term “peoples” nor accorded the right of self-determination at the time of drafting.
 In multinational States such groups must be of comparable size to other groups and be constitutionally recognized as a people.
 The term “peoples” implies all people—the demos—and not separate ethnoses or religious groups.
 Even if the Elysians partially possess these characteristics, they are not constitutionally recognized as a people by Acastus or Rubria and are not comparable in size to other groups, as they consist of only approximately 5,000 people. The Elysians have instead demonstrated that they are part of the Acastian people by accepting Acastian citizenship and actively participating in the Acastian government. The ILO’s 1957 Indigenous and Tribal Populations Convention categorized indigenous populations solely as members of the national population.
 When the ILO recognized indigenous groups as peoples in ILO Convention 169,
 it clarified in Article 1(3) that no legal consequences can be derived from this term. States have not supported documents like the Draft Declaration on the Rights of Indigenous Peoples,
 which attempted to grant indigenous groups inter alia the right to self-determination.
 For these reasons the Elysians do not enjoy the right of self-determination as an indigenous group, and Rubria, therefore, did not violate ICCPR Article 1.

b. Rubria has not violated ICCPR Article 27 because the Elysians are not a protected minority on Rubrian territory.

Rubria has not violated ICCPR Article 27 because (i) the Elysians are not Rubrian citizens and have not demonstrated the required element of stability on Rubrian territory, and (ii) Article 27 does not include agricultural activities in its scope of protection. Even if the Elysians and their farming practices are protected under Article 27, (iii) Rubria’s fundamental right to economic development and other vital State interests supersedes Elysian claims.

i. The Elysians are not Rubrian nationals and have not demonstrated the required element of stability on Rubrian territory.

Article 27 is not applicable to aliens because the drafting process confirms that the term minority only implies groups of nationals.
 Being nationals of Acastus and not of Rubria, the Elysians do not fall under the protection of Article 27 in Rubria. Alternatively, a minority must additionally fulfill the requirement of “existence” in the relevant state to be protected under Article 27. As can be derived from the travaux préparatoires, stability was emphasized in the definition of minorities in order to prevent recognition of immigrants, migrant workers and other forms of “new minorities.”
 During the drafting, the GA emphasized the necessity of distinguishing between long-established, well-defined minorities and temporary visitors, who, on account of their transient relationship to the host State, should not be entitled to enjoy the same rights.
 In order to fulfill these criteria, an ethnic group must have inhabited a traditional settlement area within the State for a significant period of time.
 The Elysians are not a long-established group with a settlement inside Rubria because they enter and leave Rubria daily for work. Therefore they fail to satisfy the element of stability required for the attribution of minority status in Rubria.

ii. Rubria has not violated Article 27 because agricultural activities are not included in its scope of protection. 

Article 27 prohibits State parties to “deny to minorities the right to enjoy their own culture, profess their own religions, or use their own language.”
 If the enjoyment of culture includes protection of a particular way of life associated with the use of land, this solely addresses a relationship with the land that would give rise to a distinct culture.
 The Human Rights Committee accepted the 1976 expropriation of the 125 year old Rehbooth community in Namibia because “cattle raising cannot create such a relationship to the land which would have given rise to distinctive culture.”
 Because it cannot be assumed that Elysian agricultural practices create a relevant cultural link to the occupied territory, Rubria has not violated Article 27 by allowing the construction of the pipeline.

iii. Alternatively, even if the Elysians and their agricultural practices are protected, Rubria’s fundamental right to economic development supersedes Elysian claims.

Even if States are required to uphold minority rights under the ICCPR, these rights are not absolute.
 The Human Rights Committee stated in Lovelace that States parties may restrict minority rights to residential areas of the minority when such measures “have both a reasonable and objective justification.”
 Others claim that Article 27 rights are limited by other rights guaranteed under the ICCPR or general limitation clauses such as ICCPR Article 18(3).
 Under Article 18(3), States may limit ICCPR rights in order to protect fundamental rights and freedoms under their own legal systems.
 The Rubrian people enjoy the right to self-determination under ICCPR Article 1, including the right to development and the right to exploit their natural resources. Development is recognized as an inherent right,
 inseparable from self-determination and fundamental to human rights.
 Even assumed that agricultural activities in Rubria establish similar ties as habitation, e.g. Article 11 of ILO Convention No.107 explicitly allows for the removal of indigenous people for reasons of national economic development. As Rubria’s economic development depends on the exploitation of oil resources and the construction of the pipeline through the Elysium, Rubria’s right to development provides a reasonable and objective justification for the restriction of any Elysian rights connected to the Elysium and must prevail over rights protected in ICCPR Article 27.
B. Rubria has not violated rights of the Elysians under customary international law.

Under customary international law, minority protection is limited to the general rights of equality and non-discrimination.
 Several governments, including France, consistently interpret Article 27 as applying only to countries which have adopted the ICCPR without reservation.
 In the alternative, even if the scope were expanded to include the rights contained in Article 27, attempts to grant additional rights to indigenous peoples have failed due to lack of acceptance on the international plane.
 Because customary international law does not exceed the protection standards for minorities established in the ICCPR, the construction of the pipeline would not violate rights enjoyed by the Elysians.

III. The actions of PROF are (A) not imputable to Rubria under international law, or alternatively, (B) did not violate any international legal obligation owed by Rubria to Acastus.

As this honorable Court stated in Elettronica Sicula, an allegation of State responsibility should not be made lightly.
 Hence, the criteria for invoking State responsibility must clearly be satisfied before raising an allegation. 

A. PROF’s actions cannot be imputed to Rubria.

(1) PROF acted as a private legal entity and not as a State organ of Rubria, (2) no de facto relationship exists between PROF and Rubria which entails State responsibility under international law, and (3) Rubria bears no responsibility due to so-called “supporting and harboring” PROF.

1. PROF did not act as a State organ of Rubria.
The status of an organ must be determined by the State’s internal law.
 Because PROF does not have this status under Rubrian domestic law, it did not act as an organ of Rubria. Although it is argued that the status of organ should additionally be examined under international law in exceptional cases,
 this position has not gained international acceptance, as evidenced by objections raised in the drafting process of the ILC Draft Articles on State Responsibility.
 Also, while it is claimed that “all officers and men in authority” represent the State and act on its behalf,
 retired and former military personnel are nowhere classified as organs of State. Therefore, PROF clearly did not act as an organ of Rubria.

2. No de facto relationship exists between PROF and Rubria which entails State responsibility under international law.

As a general principle of international law, the conduct of private persons or entities is not attributable to the State.
 As held by this honorable Court in Nicaragua, only the actions of private persons or entities acting as de facto organs or agents under the instruction, direction or effective control of a State can be imputed under customary international law.
 This was confirmed in the ILC Draft.
 PROF has not acted (a) as a de facto organ of Rubria, (b) on instructions given by Rubria, or (c) under its direction or control. Furthermore, (d) the actions of PROF cannot be imputed to Rubria due to a “failure to control.”

a. PROF did not act as a de facto organ of Rubria exercising elements of governmental authority.

The fact that a State initially establishes a corporate entity, whether by special law or otherwise, is not a sufficient basis for attribution to the State of any subsequent conduct of that entity.
 According to ILC Article 5, solely the conduct of entities “empowered by the law of that State” to exercise elements of governmental authority shall be considered an act of State.
 The internal law in question must specifically authorize the conduct as involving the exercise of public authority.
 It is not sufficient that internal law permits activities as part of the general regulation of the affairs of the community.
 Proposals to delete the phrase “empowered by the law of that State” in the ILC Draft, referring only to the vague term “elements of governmental authority” without further clarification
 are incompatible with customary international law and are therefore not reflected in the final version.
 No Rubrian law authorized PROF or COG to engage in any specific conduct, in particular the exercise of any governmental authority. The Rubrian Ministry of Natural Resources approved COG’s contract with PROF as a shareholder and not on the basis of an internal law. PROF therefore did not act as a de facto organ of Rubria.

b. PROF did not act under Rubrian instruction.

PROF did not act under Rubrian instruction in perpetrating the alleged actions because (i) Rubria did not exercise the necessary decisive influence over COG to qualify its approval of the contract between COG and PROF as giving instructions. Alternatively, (ii) the alleged actions of PROF were not committed under specific instructions from Rubria and can therefore not be imputed.

i. The Rubrian Ministry of Natural Resources did not issue instructions to PROF when it approved the contract between COG and PROF.

The conduct of private entities has only been attributed to the State in exceptional cases where evidence showed that the State was using its ownership or control of a corporation to achieve a particular result.
 In Iran-U.S. Claims Tribunal cases, even the actions of a fully State-owned oil company were not attributed to the State as there was no proof that the State used its ownership interest as a vehicle for directing a company to seize property.
 As documented in these cases and specifically addressed in European Competition law concerning shareholder responsibility, shareholders must have decisive influence over a corporation’s actions in order for these actions to be attributed to the shareholder.
 Necessary decisive influence can only be established when the shareholder fully owns the subsidiary or possesses more than 50% of the subsidiary’s shares, enabling it to effectively control the company’s activities.
 COG enacted simple majority voting procedures for shareholder decisions in its corporate charter. Rubria, holding 49% of shares, was not able to overrule TNC or otherwise control COG’s policies. Therefore, Rubria, as its minority shareholder, did not have the decisive influence over COG necessary for it to be in a position to issue instructions to PROF.

ii. Alternatively, the alleged Human Rights violations by PROF were not committed according to specific instructions by Rubria.

When giving lawful instructions to persons or entities which are not State organs, States do not assume the risk that the instructions will be carried out in an internationally wrongful manner.
 Human rights violations committed by the Nicaraguan Contras were not imputable to the US because they were not carried out under specific instructions of the CIA.
 In the present case, Rubria did not issue specific instructions to PROF. Rubria merely approved a contract between COG and PROF, authorizing PROF to guard COG personnel. This contract did not authorize or instruct PROF to force Elysians to perform dangerous work without compensation. Rubria therefore clearly did not specifically instruct PROF to commit the alleged actions.

c. PROF did not act under the direction or control of Rubria.

Rubria did not (i) exercise effective control over the actions of PROF. (ii) Overall control would not be sufficient to impute actions of private individuals or entities to a State. And (iii), even if overall control were sufficient to entail responsibility, Rubria did not exercise this level of control over PROF.

i. Rubria did not exercise effective control over the actions of PROF.

This Court previously examined the degree of control necessary for attribution of private actions to a State in Nicaragua, where it established that responsibility is based on effective control—actual participation and direction—by a State.
 A general situation of dependence and support was deemed inadequate for attribution of the conduct to the State.
 As shown above, Rubria did not give specific instructions or directions to PROF. Furthermore, Rubrian officials did not participate in the actions at issue. Therefore, Rubria did not exercise effective control over PROF.

ii. Overall control is not sufficient to impute actions of private individuals or entities to a State.

No argument to the contrary can be drawn from Prosecutor v. Tadic (Appeal); Tadic did not examine the issue of State responsibility, 
 but solely determined the existence of an international conflict and the application of international humanitarian law on the basis that the FRY exercised overall control
 over the Bosnian Serb Army. Additionally, the inapplicability of the overall control doctrine does not conflict with Tadic because, as rightfully held by ICTY Judge Shahabuddeen, a violation of international human rights or humanitarian law requires a higher degree of control than an illegal use of force.
 In contrast, it would contravene rules of customary international law referenced in Nicaragua and confirmed in the ILC Draft if the broader Tadic criteria were applied in the present case of State responsibility.
 Overall control is therefore not sufficient to impute the actions of PROF to Rubria.

iii. Even if overall control is sufficient for invoking responsibility, Rubria did not exercise this degree of control over PROF.

As held in Tadic, overall control is established when the State not only finances and equips forces, but also plans, participates in and supervises military activities.
 In Tadic, “forces were almost completely dependent on the supplies [of the state] to carry out offensive operations.”
 In this case, Rubria did not equip PROF, because PROF independently determined its equipment needs and procured those items on the open market. Rubria did not participate in the planning and supervision of the alleged activities, as it had no decisive influence or control over COG or PROF. As held in Jorgic and cited in Tadic,
 State organs or officials must actively participate in the conduct beyond financing and providing technical equipment in order to establish overall control, specifically using the term “Verpflechtung.”
 In the present case, only PROF personnel participated in the alleged actions. As former members of the Rubrian armed forces were completely discharged from service before joining PROF, PROF personnel cannot be considered State organs or officials of Rubria. Therefore, Rubrian organs and officials clearly did not participate in PROF’s activities. Attribution of ultra vires acts beyond acts of State organs as stated in ILC Draft Article 9, is not compatible with customary international law as enshrined in Nicaragua.
 In any case, this claim is only brought forward concerning acts committed under a State’s effective control,
 which, as demonstrated above, Rubria did not exercise over PROF at any time. Alternatively, PROF’s activities clearly went beyond instructions. As PROF was mandated by COG only to guard COG personnel, the conduct in question was clearly incidental. Therefore, PROF’s actions do not give rise to ultra vires attribution to Rubria under international law.

d. The alleged conduct cannot be attributed to Rubria due to a “failure to control.”

As this Court held in Armed Activities on the Territory of the Congo, the “mere failure to control the activities of armed […] bands in itself cannot be attributed to the territorial State as an unlawful act.”
 Therefore, Rubria cannot be held responsible for the alleged acts because it was merely the situs. According to Article 9 ILC Draft, conduct may be attributed to a State “in the absence or default of official authorities” when the conduct effectively relates to the exercise of governmental authority and occurred in situations where a State has lost control or collapsed.
 The conduct here cannot be attributed to Rubria for “failure to control” because PROF did not exercise elements of governmental authority nor had Rubria lost control over its territory, including the Elysian Fields.
3. PROF’s actions are not imputable to Rubria due to “supporting and harboring.”

Attempts to legally justify military action in Afghanistan and Iraq following ‘September 11th’ have not changed the general rules of State responsibility for the attribution of private acts to the State relevant in this case. Some scholars claim that the principle of “supporting and harboring” contains a special standard of imputability between terrorist groups and host States,
 while others claim that Article 51 also applies to armed attacks of non-State origin.
 As the factual and legal situation surrounding ‘September 11th’ is not comparable to the present case and PROF’s actions cannot be considered terrorist acts, they would certainly not be imputed to Rubria under such standards.

B. Alternatively, PROF’s actions did not violate any international obligation owed by Rubria to Acastus.

The alleged actions did not violate an international obligation owed by Rubria to Acastus because Acastus is not party to the ICCPR and the actions did not violate customary international law. They do not amount to prohibited forced labor because the Elysians were adequately compensated for their efforts. Alternatively, Acastus cannot make such a complaint venire contra factum proprium as the actions are attributable to the Acastian domestic corporation TNC and furthermore imputable to Acastus itself. Acastus is estopped from holding Rubria legally responsible for conduct which it guaranteed to Rubria in the RABBIT would not be committed by Acastian companies.

IV. ACaSTUS HAS VIOLATED RABBIT ARTICLE 52 BY FAILING TO ENFORCE ALL ASPECTS OF ITS DOMESTIC LAW.

If COG and PROF have in fact violated the human rights of the Elysians, Acastus has violated obligations toward Rubria contained in RABBIT Article 52 by dismissing TNC as a defendant in the Borius litigation on the basis of a too narrow interpretation of “conduct abroad,” because (A) TNC’s influence and control over COG constitutes “conduct abroad” under MCRA Section Four, therefore requiring the attribution of COG’s and PROF’s conduct to TNC, or alternatively (B) Acastus failed to enforce provisions contained in AIRES, constituting a violation of Article 52 RABBIT.
A. TNC’s influence and control over COG and PROF constitutes “conduct abroad,” requiring the attribution of the alleged human rights violations to TNC under RABBIT Article 52.

RABBIT Article 52 in connection with MCRA Section Four obliges Acastus to grant jurisdiction in all cases where a violation of Section Four by an Acastian domestic company is alleged. Acastus violated this obligation by dismissing TNC from the Borius litigation because (1) the term “conduct abroad” must be interpreted according to international law and thus (2) human rights violations of COG and PROF must be attributed to TNC because TNC exercised sufficient influence and control over COG and PROF to cause a duty of care to arise under international law.

1. The term “conduct abroad” in MCRA Section Four must be interpreted according to international law.

Although the MCRA was originally passed as domestic law, its incorporation into the RABBIT and the 15 December 2002 declaration by the Acastian prime minister evidence that MCRA provisions have taken effect between Rubria and Acastus and must be interpreted according to international law. Due to the incorporation by reference, the MCRA becomes a rule of international law in effect between Rubria and Acastus. Because investment treaties are instruments of international law, arbitrators “should have recourse to the rules of general international law to supplement those of the treaty.”
 ICSID Convention Article 42(1) reflects the generally accepted principle of customary international law that the domestic law of the host State and the applicable rules of international law govern the interpretation of investment treaty provisions if no explicit choice of law is made.
 The RABBIT does not provide for an explicit choice of law for the interpretation of its treaty provisions. Therefore, the application of the principle of limited liability as under Acastian domestic law by the Acastian civil court is incorrect. Instead, the interpretation must be governed by Rubrian law as law of the host state and the rules of customary international law.

2. TNC is liable for human rights violations committed by COG and PROF under international law.

TNC is liable for human rights violations committed by COG and PROF under international law because (a) customary international law establishes parent company liability for human rights violations, and (b) TNC exercised sufficient influence and control over COG and PROF to establish liability for their human rights violations. 

a. The customary international law principle of parent company liability applies in cases of human rights violations, particularly in cases of forced labor.

According to ICJ Statute Article 38(1), a general practice accepted as law is required for customary international law to emerge.
 State practice encompasses all legally relevant acts, including those within international organizations and between States.
 State practice and opinio juris affirm that the parent company of a multi-national corporation owes a legal duty of care to those affected by its subsidiary operations, provided there is sufficient involvement in and control over the subsidiary operations by the parent. 
 This notion, (i) reflected in the decisions of supra- and international courts, is derived from State practice of (ii) national courts inter alia in the European Union, USA, United Kingdom, Netherlands and Australia, and (iii) manifested in the recently created guidelines and declarations of major international organizations.

i. Supranational and international Courts’ decisions confirm the legal responsibility of parent companies.
This Court already confirmed in Barcelona Traction that the principle of limited liability has no unrestricted validity under international law when it stated that “lifting the corporate veil” or “disregarding the legal entity” can be justified at the international level under certain circumstances or for certain purposes.

In its prevailing case law, the European Court of Justice applies rules accepted by Member States when it emphasizes that 

the fact that a subsidiary has separate legal personality is not sufficient to exclude the possibility of imputing its conduct to the parent company […] in particular where the subsidiary, although having separate legal personality, does not decide independently upon its own conduct on the market, but carries out, in all material respects, the instructions given to it by the parent company.
 

In European Competition law, the so-called “single economic unity approach”
 demands that

piercing the corporate veil may be possible in some cases, for instance where the parent corporation fully owns the subsidiary or possesses more than 50% of the shares of the subsidiary company, so that it is in a position to control effectively its activities, or where the boards of directors of both companies are composed essentially or fully of the same individuals.

ii. State practice evidences the legal responsibility of controlling companies in cases of human rights violations, in particular where forced labor occurred.

Recent US court decisions based on the Alien Tort Claims Act
 have ruled that a fictitious legal separation of activities to insulate the parent company from liability for subsidiaries’ activities is not (generally) permitted under US or international law.
 Court decisions in the United Kingdom,
 Australia
 and the Netherlands
 have upheld the principle of parent company responsibility in a similar manner.

iii. Recently created guidelines and declarations confirm parent company responsibility for human rights violations committed by subsidiaries and significantly influenced companies.

States’ commitment to create a legal framework for multinationals is reflected in the OECD’s Guidelines for Multi-National Enterprises—directly referenced in the MCRA—according to which “to the extent that parent companies actually exercise control over the activities of their subsidiaries, they have a responsibility for observance of the Guidelines by those subsidiaries.”
 The most recent reflection of State practice is the UN Norms on the Responsibilities of Transnational Corporations approved by the United Nations Sub-Commission on the Promotion and Protection of Human Rights, which define a transnational corporation as 

an enterprise, whether of public, private or mixed ownership, comprising companies of two or more countries, regardless of the legal form and fields of activity of these entities, which operates under a system of decision-making centers, in which the entities are so linked, by ownership or otherwise, that one or more of them exercise a significant influence over the activities of others, and, in particular, to share knowledge, resources and responsibilities with the others. 

A paramount concern in drafting the norms for exclusive application to transnational corporations was that an inadequate definition would allow businesses to use financial and other devices to conceal the transnational nature of their operations, and thus avoid responsibility.
 As the leading expert in the drafting committee stated, the “Norms constitute a succinct, but comprehensive restatement of the international legal principles” derived from treaties and customary international law. 
 Forced labor is included as prohibited conduct in both the OECD and the UN guidelines, and furthermore in the ILO Tripartite Declaration of Principles concerning Multinational Enterprises and Social Policy
 which are all generally accepted by the international community.

b. TNC exercised sufficient influence and control over COG and PROF to establish liability for their human rights violations. 

Although COG maintains a separate legal personality from TNC, TNC nonetheless exercises significant influence over COG because it effectively controls its activities, including those of its subcontractor PROF. In 2003 TNC’s Chief Executive Officer Silvia Euterpe announced at a shareholders’ meeting that TNC was actively exploring commercially viable strategies for exploiting the oil resources discovered in the southern Elysium. TNC then founded COG in 2004 solely for the purposes of developing and exporting these resources. TNC has not only exercised significant influence over COG since its creation, it also continues to exercise exclusive control over COG because it holds 51% of COG’s shares and appoints the majority of its board of directors following simple majority voting procedures. COG therefore cannot independently pursue its own policies and must instead carry out the instructions of its majority shareholder. Although the Elysians supposedly labored under PROF’s supervision, TNC, as COG’s majority shareholder, had the authority to direct and control PROF’s activities. For these reasons, the conduct in question must be attributed to TNC. 

B. Acastus violated RABBIT Article 52(2) by failing to enforce AIRES provisions.

Because TNC is situated in Acastus, it is clearly present in Acastus for the purposes of AIRES. The Rubrian claim cannot be rejected on the grounds that TNC lacked subjectivity under international law. First, subjectivity is conferred on Acastus under RABBIT Article 52 in connection with MCRA Section Four. It binds Acastus to grant jurisdictions in all cases where a violation of those rules is alleged, thus conferring legal personality on Acastian domestic corporations in regard to their compliance with all governing norms of international law. Secondly, it is grossly inconsistent to claim that TNC, a private company, cannot be subject to international law provisions on human rights, as the Acastian courts must have assumed subjectivity under international law for the private company COG when it was sentenced to compensation under the AIRES in the same lawsuit. Thirdly corporations must be held individually liable for violations of international law committed in complicity with State actors.
 Furthermore, because the plaintiffs in the Acastian civil court’s case incorrectly claimed that the human rights violations were committed by Rubrian officials, a state action requirement for subjectivity of TNC would have been met. At minimum transnational companies must be subjects of international law in cases of grave human rights violations such as forced labor.
 Therefore, even if this honorable Court decides to interpret the term “conduct abroad” in MCRA Section Four according to Acastian domestic law, Rubria has violated its obligation vis-à-vis Acastus under RABBIT Article 52 in connection with the provisions of AIRES on the basis that TNC is responsible for the alleged conduct of COG and PROF under international law.
Conclusion and Submissions

The State of Rubria respectfully requests this honorable Court to adjudge and declare that:

I. The Court lacks jurisdiction over all claims other than those under the RABBIT;

II. By permitting the construction of the pipeline as proposed, Rubria exercises rights attendant to its sovereignty over territory and natural resources and does not violate international law; 
III. The actions of PROF are not imputable to Rubria under international law, or alternatively did not violate any international legal obligation owned by Rubria to Acastus;

IV. Acastus has violated RABBIT Article 52 by failing to enforce all aspects of its domestic law.

Respectfully submitted,
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