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INTRODUCTION
We are presently dealing with an issue, the accountability of international organizations, that requires clarifica-
tion despite frequent references to it in current discussions. In particular, its meaning and how it overlaps with, and
yet isdistinct from, the responsibility of international organizations need explanation.

To clarify some basic elements: First, we are dealing this item deals with international organizations that are in-
tergovernmental. Accountability here does not cover multi- or transnational companies or nongovernmental organiz-
ations (NGOs). Ink has already been spilled on the issue of the accountability of NGOs, an item that undoubtedly
merits further consideration, [FN1] but here we are concerned only with international organizations. This does not
necessarily exclude treaty organs, although they are not always deemed to be international organizations strictly
speaking, but for the present discussion they are of lessimportance.

Secondly, the term "responsibility,” which is often juxtaposed with "accountability,” does not seem to need fur-
ther clarification. It is well-defined as referring to the legal consequences of noncompliance with an international ob-
ligation by conduct that is attributable to the organization. [EN2

In contrast, the term "accountability” is far from clear. Thisis alegal expression of neither the common law nor
any other legal system; it cannot be trandated into severa languages--French, German, Spanish, or Russian-
-because these languages do not provide an equivalent expression. The absence of equivalent expressions is the best
proof of the absence of an established meaning of accountability as a term of law. Since the term escapes clear
definition, the approach to definition suggested by Wittgenstein has to be applied; his view is that "the meaning of a
word isitsusein the language." [EN3]

This latter approach seems to be adopted by international law doctrine, which increasingly uses accountability
without a clear definition in a variety of contexts, including the context of nonstate actors. NGOs and transnational
corporations are called *237 upon to be accountable for their activities in the field of human rights; individuals are
held accountable under international law for breaches of humanitarian law, war crimes, and crimes against human-
ity. [EN4] The International Criminal Court is sometimes considered an appropriate device to ensure such account-
ability.

In light of these usages, accountability seems to reflect primarily the need to attribute certain activities under in-
ternational law to such actors as a precondition for imposing on them responsibility under international law.

Although this understanding is undoubtedly too narrow, one can quite safely conclude that accountability
reaches into the field of international responsibility for wrongful acts, including that of international organizations.
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RESPONSIBILITY OF INTERNATIONAL ORGANIZATIONS
The issue of international responsibility of international organizations is presently dealt with by the Internation-
al Law Commission (ILC), the main codification body of the United Nations, under Special Rapporteur Giorgio
Gaja. That the ILC inscribed the issue of responsibility of international organizations on its agenda was prompted by
two developments.

On the one hand, the ILC scrutinizes at regular intervals the full range of international law in order to identify
matters that would be appropriate for codification, or at least discussion. When the ILC started selecting possible
topics during its session in 1998, [EN5] it was in the final phase of elaborating draft articles on the international re-
sponsibility of states for wrongful acts. [EN6] This success after forty years of work encouraged the ILC to extend
its discussion of responsihility to international organizations.

On the other hand, the ILC had earlier dealt with international organizations; its work resulted in the Vienna
Convention on the Representation of Statesin Their Relations with International Organizations of a Universal Char-
acter, adopted in 1975. [EN7] Another convention relating to international organizations growing out of the ILC's
work was the 1986 Vienna Convention on the Law of Treaties Between States and International Organizations or
Between International Organizations of 1986. [FN8] The ILC had also discussed other issues within the general top-
ic of relations between states and international organizations (10s); one was the status, privileges, and immunities of
IOs, but the ILC decided in 1992 not to pursue consideration of it. Still, it seems that the existence of 10s and their
growing importance in international relations require a closer look at their legal status or at last at legal questions
connected with them. This may be why the ILC has nhow embarked on the issue of the responsibility of international
organizations.

Despite the relative clarity of the lega regime of responsibility, the issue undeniably still raises a number of
problemsif applied to 10s because |Os themselves are already a complex legal phenomenon that is difficult to grasp.
For instance, difficulties arise over attributability: it is hard to distinguish between the responsibility to be assumed
*238 by 10 member states and that to be assumed by the organization itself. Nevertheless, unlike "accountability,"
the legal regime of "responsibility” does not contain elements that have only recently appeared in international law
and that lack established definitions.

A first outline on this issue was drawn up by Alain Pellet. [EN9] Although it was modeled on the structure of
the articles on state responsibility, it nevertheless identified matters that raised more problems than state responsibil-
ity, such as not just attributability but also the limited powers of the organization, exclusion of 10 internal rules, the
combination of responsihilities of the organization and the member states, exhaustion of local remedies, and dispute
settlement.

The ILC considered that this issue met the requirements for possible topics for it to deal with as laid down in
1997, [EN10] i.e., that atopic reflect the need of states for progressive development and codification of international
law, was sufficiently advanced in state practice to permit progressive development and codification, and was con-
crete and feasible for eventual codification. In light of these criteria and on the basis of the first outline, the ILC de-
cided in 2000 to place this issue among four others on its agenda for future work, [FN11] appointing Giorgio Gaja as

special rapporteur. [FN12]

An ILC working group conducted the first discussions on this issue in 2002. [EN13] Its report deals with the
following issues: As to the scope of the topic, the report clarified that the concept would not go beyond the scope of
state responsibility; it would deal only with secondary norms and would not cover normsthat if breached would give
rise to responsibility, i. e, the primary norms. Further, this item was to be separated from that of liability strictly
speaking, even though the 1972 Convention on International Liability for Damage Caused by Space Objects was
sometimes used as an example of regulation of the responsibility of organizations by convention. [EN14] In this re-
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gard, too, the report followed the articles on state responsibility, which did not address the issue of "international li-
ability for injurious consequences arising out of acts not prohibited by international law."

It was also noted that | Os could become responsible to both member and nonmember states; this would become
significant in the case of an organization with limited membership. Although in the case of universal membership
the specific rules of the organization would become relevant and have priority, responsibility toward member states
was not excluded insofar as general rules would become supplement the rules of the organization.

According to the report, the ILC would concentrate on intergovernmental 10s only and would not address
NGOs. Only if organizations enjoyed legal personality under international law could they be expected to assume re-
sponsihility, since otherwise the states members would become responsible.

As to the method of work, it was clarified that the method used for drawing up the Vienna Convention on the
Law of Treaties Between States and International *239 Organizations or Between International Organizations,
which generally replicated the 1969 Vienna Convention on the Law of Treaties, could not be applied, owing to the
great differences between states and 10sin this regard.

Problems were expected. With regard to attributability, for instance, problems could arise particularly in cases
where state organs were seconded to organizations. Another likely problem was whether states may be held respons-
ible for the activities of 10s of which they are members; issues such as joint and several responsibility could not be
excluded. Attributability was considered likely to be the most contentious issue; in view of the different structures
and functions of 10s, there might be different solutions.

Since the problems of content and implementation of international responsibility were expected to raise the
most complex issues, it was deemed appropriate to leave them aside for the moment.

These first steps undertaken by the ILC already revea that the topic will necessarily deal with fundamental
guestions relating to the overall legal status of organizations.

ACCOUNTABILITY
Accountability is undoubtedly closely related in meaning to responsibility. This close relationship raises the
guestions of whether the separate term accountability is needed or whether it would be enough to speak only of the
responsibility of 10s. However, in the reports drawn up by the ILA Committee, [EN15] the differences between re-
sponsihility as understood by the ILC and accountability become obvious.

First, the term responsibility in the framework of accountability is given a broader meaning than that used by
the ILC. It includes all kinds of responsibility to be assumed by 10s, not only that towards states (members or not),
which seems to be the main focus of the ILC work. It includes, too, responsibility towards an 10O's staff aswell asin-
dividual persons, irrespective of the legal order governing the responsibility. [FN16]

In addition to this legal understanding, the broader meaning embraces a more extensive political understanding
of responsibility. The report states that "that accountability is linked to the authority and power of an 10 .... Power
entails accountability, that is the duty to account for the exercise of power." [EN17]

Accountability even goes beyond the different meanings of responsibility to extend to substantive rules. What
can be derived from the elaboration of certain principles in the reports to the ILA [EN18] is that accountability in
this sense also includes primary norms regulating the policy of 10s that could be identified as good governance
norms. Sometimes, accountability is considered part of good governance, sometimes the reverse istrue; in any case,
there is a close relationship between the two, so that accountability could not be discussed without reference to good
governance. The latter is said to include transparency in both the decision-making process and the implementation of

© 2006 Thomson/West. No Claim to Orig. U.S. Govt. Works.



97 ASILPROC 236 FOR EDUCATIONAL USE ONLY Page 4
97 Am. Socy Int'l L. Proc. 236
(Citeas: 97 Am. Soc'y Int'l L. Proc. 236)

institutional and operational decisions; [EN19] a large degree of participation in the *240 decision-making process;
transparency in the form of access to information open to al who are or may be concerned or affected by the de-
cisions; the smooth functioning of the international civil service; sound financial management; and effective report-
ing and evaluation mechanisms.

The need for such principles results from the increase in the power and significance of 10s in today's interna-
tional relations, where competences are increasingly shifted from states to 10s. [EN20] These principles obviously
should define and eventualy limit the ways these organizations exercise the powers they obtain from states. The
principles should also function to overcome the deficit of democracy in 1Os. They comprise a set of norms that gov-
ern activities of organizationsin ageneral way, irrespective of their specific purposes.

Traditionally, the primary norms of 10s were mainly governed by the law of treaties, since they were created by
documents that were at the same time their constitutions and multilateral treaties. However, the law of treaties was
predominantly based on the concept of bilateral treaties, which meant that reliance on the Vienna Convention en-
counters difficulties [FN21] when dealing with the multilateral treaties that are arecent form of international actions.

EN22

IOs as an organized form of activity based on multilateral treaties raise even more problems. Already the con-
gtituent instruments or, more generaly, the treaty law of 10s can no longer be seen as the sole lega basis of their
activities. In order to find legal solutions to the questions raised by their existence and activities, recourse must be
made to customary international law or general principles of law. Still, the need to resort to outside norms does not
necessarily deny 10s the power to establish new rules for their members as far as they are authorized to do so by
their statutes.

Thus, treaty law is able neither to govern all fields of 10 activity not to resolve the legal problems raised by
their existence and activities. These deficiencies increase with the growing significance of 10s for international rela-
tions.

The more competences and powers are transferred from states to 10s, the more new legal solutions are needed,;
solutions apparently are to be located in principles of accountability that go beyond the traditional understanding of
the law of international organizations as consisting mainly of treaty law. It is still too early to consider whether this
field of international law meets those regquirements that are conditions for any codification of international law as en-
visaged by the ILC, but the ILC would be well advised to monitor further developments so as not to miss the appro-
priate moment for codification.

On the whole, the legal regime labeled as the accountability of international organizationsis adistinct and com-
plex chapter of international law. It is alegal response to the growing actual or potential impact of 10s on interna-
tional relations, which consists of norms of different origin and forms the normative body of the law of organiza-
tions. It isaimed at striking a balance between the power of states and of international organizations.
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