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LORD KEI TH OF KI NKEL
My Lords,

| have had the opportunity of considering in draft the speeches prepared by ny
nobl e and | earned friends Lord Tenpleman and Lord Oiver of Aylmerton. | amin en-
tire agreenent with the reasoning there set out and there is nothing *672 which
can usefully add. | would accordingly disniss all these appeals.

LORD BRANDON OF QAKBROOK
My Lords,

For the reasons given in the speeches of ny noble and | earned friends Lord Tenpl e-
man and Lord Aiver of Aylnerton | would disniss all these appeals.

LORD TEMPLEMAN
My Lords,

These appeal s rai se a short question of construction of the plain words of a stat-
utory instrunment. The trial judges (Staughton J. and MIlett J.) and the Court of
Appeal (Kerr, Nourse and Ral ph G bson L.JJ.) rightly decided this question in favour
of the respondents. Losing the construction argunent, the appellants put forward al -
ternative subm ssions which are unsustai nabl e. Those subnissions, if accepted, would
i nvol ve a breach of the British constitution and an invasion by the judiciary of the
functions of the Governnent and of Parliament. The Governnent may negotiate, con-
cl ude, construe, observe, breach, repudiate or termnate a treaty. Parlianent may
alter the laws of the United Kingdom The courts nust enforce those |aws; judges
have no power to grant specific performance of a treaty or to award danages agai nst
a sovereign state for breach of a treaty or to invent laws or misconstrue | egisla-
tion in order to enforce a treaty.

Atreaty is a contract between the governments of two or nore sovereign states.
International |aw regulates the relations between sovereign states and determ nes
the validity, the interpretation and the enforcenment of treaties. A treaty to which
Her Majesty's CGovernnent is a party does not alter the laws of the United Kingdom A
treaty may be incorporated into and alter the laws of the United Kingdom by neans of
| egi sl ation. Except to the extent that a treaty becones incorporated into the |aws
of the United Kingdom by statute, the courts of the United Ki ngdom have no power to
enforce treaty rights and obligations at the behest of a sovereign government or at
t he behest of a private individual.

The Sixth International Tin Agreement ("1.T.A.6") was a treaty between the United
Ki ngdom Gover nment, 22 other sovereign states and the European Econom ¢ Comunity
("the menber states"). I.T.A 6 continued in existence the International Tin Counci
("the 1.T.C.") as an international organisation charged with regulating the worl d-
wi de production and marketing of tin in the interests of producers and consuners. By
article 16 of I.T.A 6, the nmenber states agreed that:
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"1. The Council shall have legal personality. It shall in particular have the
capacity to contract, to acquire and di spose of noveabl e and i nmoveabl e property and
to institute |l egal proceedings."

*673 Pursuant to the provisions of |I.T.A 6, an Headquarters Agreenment was entered
into between the I.T.C. and the United Kingdomin order to define "the status, priv-

ileges and i munities of the Council” in the United Kingdom Article 3 of the
Headquarters Agreenent provided that:
"The Council shall have legal personality. It shall in particular have the capa-

city to contract and, to acquire and di spose of noveabl e and i nmoveabl e property and
to institute | egal proceedings."”

No part of |.T.A 6 or the Headquarters Agreenent was incorporated into the |aws of
the United Kingdom but the International Tin Council (Immunity and Privil eges) Order
1972 (S.1. 1972 No. 120) made under the International Organisations Act 1968
provided in article 5 that: "the Council shall have the legal capacities of a body
corporate.”

The 1. T.C. entered into contracts with each of the appellants. The appellants
claim and it is not disputed, that the |.T.C. becane liable to pay and in breach of
contract has not paid to the appellants sunms anpbunting in the aggregate to nillions
of pounds. In these proceedi ngs the appellants seek to recover the debts owed to
themby the I.T.C. fromthe nenber states.

The four alternative argunments adduced by the appellants in favour of the view
that the nenber states are responsible for the debts of the I.T.C. were described
t hr oughout these appeals as subm ssions A B(1), B(2) and C

Submission A relies on the fact that the Order of 1972 did not incorporate the
. T.C. but only conferred on the |I.T.C. the legal capacities of a body corporate.
Therefore, it is said, under the laws of the United Kingdomthe |I.T.C has no separ-
ate existence as a legal entity apart fromits nenbers; the contracts concluded in
the nane of the I.T.C. were contracts by the nenber states.

Submi ssion A reduces the Order of 1972 to inpotence. The appell ants argues that
the Order of 1972 was only intended to facilitate the carrying on in the United
Ki ngdom of the activities of 23 sovereign states and the E. E.C. under the collective
nane of "the International Tin Council." Legislation is not necessary to enable
trading to take place under a collective nane. The appellants suggested that the O -
der of 1972 was intended to enable the nenber states to hold land in the United
Ki ngdomin the name of a nominee. Legislation is not necessary for that purpose
either. The appellants then suggested that the Order of 1972 was necessary to re-
lieve the nenber states froma duty to register the collective nane of the I.T.C.
and fromconplying with the other provisions of the Registration of Business Nanmes
Act 1916. This trivial suggestion was confounded when, at a |late stage in the hear-
ing, the Act of 1916 (now repeal ed) was exami ned and found not to apply to an inter-
nati onal organi sation established by sovereign states. The Order of 1972 did not
confer on 23 sovereign states and the E.E.C. the rights to trade under a name and to
hold and in the name of the I.T.C. The Order of 1972 conferred on the I.T.C. the
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| egal capacities of a body corporate. The appellants submitted that if Parliament
had i ntended to do nore than endow 23 sovereign states and the E.E.C. trading in
this country with a collective nane, then Parlianment would have created the I.T.C. a
body corporate. But the Government of the United Kingdom had by treaty concurred in
the establishnent of the I.T.C. as an international organisation. Consistently with
the *674 treaty, the United Ki ngdom could not convert the |I.T.C. into an United

Ki ngdom organi sation. In order to clothe the |I.T.C. in the United Kingdomwith | ega
personality in accordance with the treaty, Parlianent conferred on the |I.T.C the

| egal capacities of a body corporate. The courts of the United Ki ngdom becane bound
by the Order of 1972 to treat the activities of the |I.T.C. as if those activities
had been carried out by the I.T.C. as a body incorporated under the | aws of the
United Kingdom The Order of 1972 is inconsistent with any intention on the part of
Parliament to oblige or allow the courts of the United Kingdomto consider the
nature of an international organisation. The Oder of 1972 is inconsistent with any
intention on the part of Parlianent that creditors and courts should regard the
|.T.C. as a partnership between 23 sovereign states and the E.E.C. trading in the
United Kingdom like any private partnership. The Oder of 1972 is inconsistent with
any intention on the part of Parlianent that contracts nade by the |I.T.C. with netal
br okers, bankers, staff, landlords, suppliers of goods and services and others,
shall be treated by those creditors or by the courts of the United Ki ngdom as con-
tracts entered into by 23 sovereign states and the E.E.C. The Order of 1972 con-
ferred on the |.T.C. the legal capacities of a body corporate. Those capacities in-
clude the power to contract. The |I.T.C. entered into contracts with the appellants.

The appellants submitted that if there had been no O der of 1972, the courts would
have been conpelled to deal with the 1.T.C. as though it were a collective nanme for
an uni ncorporated association. But the rights of the creditors of the I.T.C. and the
powers of the courts of the United Kingdom nust depend on the effect of the Order of
1972 and that Order cannot be construed as if it did not exist. An international or-
gani sati on m ght have been treated by the courts of the United Kingdom as an unin-
corporated association if the Order of 1972 had not been passed. But the Order of
1972 was passed. When the |I.T.C. exercised the capacities of a body corporate, the
ef fect of that exercise was the same as the effect of the exercise of those capacit-
ies by a body corporate. The |I.T.C. cannot exercise the capacities of a body corpor-
ate and at the sane tine be treated as if it were an uni ncorporated association. The
Order of 1972 brought into being an entity which nust be recognised by the courts of
the United Kingdomas a | egal personality distinct in lawfromits menbership and
capabl e of entering into contracts as principal. None of the authorities cited by
t he appellants were of any assistance in construing the effect of the grant by Par-
liament of the | egal capacities of a body corporate to an international organisation
pursuant to a treaty obligation to confer |egal personality on that organisation. In
nmy opinion the effect is plain; the I.T.C. is a separate |egal personality distinct
fromits nmenbers.

The second argunent of the appellants, which is known as subm ssion Bl, accepts
that the 1. T.C. enjoys a separate |legal existence apart fromits constituent nenbers
but contends that a contract by the I.T.C. involves a concurrent direct or guarantee
liability on the menbers jointly and severally. This liability is said to flow from
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a general principle of law, that traders operating under a collective nane incur a
l[iability to third parties which can only be excluded by incorporation; the I.T.C
has not been formally incorporated and therefore, it is said, the nmenber states are
liable concurrently. No authority was cited which supported the alleged genera
principle. On the contrary, there is anple authority for the general proposition
that in England no one is |iable on a contract except the parties thereto. The only
parties to the contracts between the appellants and the |I.T.C. *675 were the appel -
lants and the |.T.C. Menbers of a body corporate are not liable for the debts of a
body corporate because the nmenbers are not parties to the corporation's contracts.
The nmenber states are not liable for the debts of the |I.T.C because the nenbers
were not parties to the contracts of the I.T.C. It was said on behal f of the appel-
ants that under the I aws of Scotland, Germany, France, Puerto-Rico and Jordan and
el sewhere, recognition is accorded to "mixed entities" a description of associations
which are legal entities but whose engagenents, notw thstanding the separate |ega
personality of the associations involve some formof liability of the menbers. Au-
thorities were produced which denonstrate that by customor by legislation the mem
bers of sonme corporations in sone countries are not free frompersonal liability.

But no such customexists in the United Kingdomas a general rule and section 4 of
the Partnership Act 1890 which preserves for a Scottish partnership sonme of the be-
nefits of incorporation and sonme of the attributes of an unincorporated associ ation
does not prove the existence of any general customin any part of the United Ki ngdom
that menbers of a corporation or of a body anal ogous to corporations shall be liable
for the debts of the corporation. Parlianment, of course, nay provide that nmenbers of
a corporation shall bear liability for or shall be bound to contribute directly or
indirectly to payment of the debts of the corporation to alinmted or to an unlim
ited extent in accordance with express statutory provisions. The history of the Com
panies Acts illustrates the power of Parlianent, if it pleases, to inpose sone |iab-
ility on sharehol ders as a condition of the grant of incorporation. Parliament could
have inposed sone liability for the debts of the |I.T.C. on the nenber states. But
Parliament passed the Order of 1972 which inmposed no such liability. The Order of
1972 conferred on the |I.T.C. the capacities of a body corporate. Those capacities

i ncluded the power to enter into contracts. In the absence of express parlianentary
provision a contract entered into by the |I.T.C. does not involve any liability on
any person who was not a party to the contract.

The third argunent described as submission B(2) is that a rule of internationa
| aw i nposes on sovereign states, nenbers of an international organisation, joint and
several liability for the default of the organisation in the paynment of its debts
unl ess the treaty which establishes the international organisation clearly disclainms
any liability on the part of the nenbers. No plausible evidence was produced of the
exi stence of such a rule of international |aw before or at the tinme of 1. T.A 6 in
1982 or thereafter. The appellants submitted that this House was bound to accept or
reject such a rule of international |aw and should not shrink frominventing such a
l aw and from publishing a precedent which m ght persuade other states to accept such
I aw.

My Lords, if there existed a rule of international |law which inplied in a treaty
or inposed on sovereign states which enter into a treaty an obligation (in default
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of a clear disclaimer in the treaty) to discharge the debts of an international or-
gani sation established by that treaty, the rule of international law could only be
enforced under international law. Treaty rights and obligations conferred or inposed
by agreenent or by international |aw cannot be enforced by the courts of the United
Ki ngdom The appellants concede that the alleged rule of international |aw must im
ply and include a right of contribution whereby if one menmber state di scharged the
debts of the I.T.C., the other nenber states woul d be bound to share the burden. The
appel l ants acknow edge that such right of contribution could only be enforced under

i nternational |aw and could not be nmade the subject of an order *676 by the courts
of the United Kingdom This acknow edgnent is inconsistent with the appellants' sub-
m ssion B(2). An international |law or a donestic |aw which inposed and enforced
joint and several liability on 23 sovereign states without inposing and enforcing
contribution between those states would be devoid of logic and justice. If the
present appeal succeeded the only effective remedy of the appellants in this country
woul d be against the United Kingdom This renedy would be fully effective so that in
practice every creditor of the I.T.C. would claimto be paid, and would be paid, by
the United Kingdomthe full anpbunt and any interest payable to the creditor by the
. T.C. The United Ki ngdom Governnent would then be enbroiled, as a result of a de-
cision of this House, in negotiations and possibly di sagreenents wi th ot her menber
states in order to obtain contribution. The causes of the failure of the I.T.C. and
liability for its debts are disputed. Some states might continue to deny the exist-
ence of any obligation, legal or noral, municipal or international, to pay the debts
of the I.T.C. or to contribute to such paynment. Sone states might be willing to con-
tribute rateably with every other state, each bearing one-twentythird. A state which
under |.T.A. 6 was only liable to contribute one per cent. of the capital of the

. T.C. might, on the other hand, only be prepared to contribute one per cent. to the
paynment of the debts. The produci ng states which suffered nore fromthe coll apse of
the 1. T.C. than the consuning states mght not be willing to contribute as nmuch as

t he consuning states. Sone nenber states might protest that |.T.A 6 shows an inten-
tion that menber states should only be liable to contribute to the activities of the
. T.C. a buffer stock of nmetal and cash intended to be worth pounds sterling500m
and lost as a result of the fall in tin prices on the netal exchanges which the

|. T.C. strove to avoid and which resulted in the collapse of the I.T.C.

The courts of the United Ki ngdom have no power to enforce at the behest of any
sovereign state or at the behest of any individual citizen of any sovereign state
rights granted by treaty or obligations inposed in respect of a treaty by interna-
tional law. It was argued that the courts of the United Kingdomw || construe and
enforce rights and obligations resulting froman agreenent to which a foreign | aw
applies in accordance with the provisions of that foreign | aw. For exanple, an Eng-
lish creditor of a Puerto-Rican corporation could sue and recover in the courts of
the United Ki ngdom agai nst the nmenbers of the corporation if, by the | aw of Puerto
Ri co, the nenbers were |liable to pay the debts of the corporation. By anal ogy, it
was submitted, an English creditor of an international organisation should be able
to sue in the courts of the United Kingdomthe nmenbers of the international organ-
isation if by international |aw the nenbers are liable to pay the debts of the or-
gani sation. But there is no anal ogy between private international |aw which enabl es
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the courts of the United Kingdomto resolve differences between different |aws of
different states, and a rule of public international |aw which inposes obligations
on treaty states. Public international |aw cannot alter the meaning and effect of
United Kingdom |l egislation. If the suggested rule of public international |aw exis-
ted and i nposed on a state any obligation towards the creditors of the I.T.C., then
the Order of 1972 would be in breach of international |aw because the Order failed
to confer rights on creditors agai nst nenber states. It is inmpossible to construe
the Order of 1972 as inposing any liability on the nmenber states. The courts of the
Uni ted Kingdom only have power to enforce rights and obligations which are made en-
forceabl e by the O der.

The fourth argument, described as subm ssion C, asserts that by I.T.A 6 the |.T.C.
was only authorised to contract as agent for *677 the menber states. Even if this
assertion were correct, |I.T.A 6 could only be considered by the courts of the United
Ki ngdom for the purpose of resolving any anmbiguity in the meaning and effect of the
Order of 1972. There is no anbiguity. The Order of 1972 authorised the |I.T.C. to
contract as principal because the Order of 1972 conferred on the 1. T.C. the |ega
capacities of a body corporate without limtation. The treaty, |.T.A 6, has not been
i ncorporated into the laws of the United Kingdom and the provisions of |I.T.A 6 can-
not be enpl oyed for the purpose of altering or contradicting the provisions of the
O der of 1972.

Finally, one of the appellants appeal ed agai nst the refusal of the courts belowto
appoint a receiver. The appellant is a judgnent creditor of the I.T.C. and seeks the
appoi ntnent of a receiver by way of equitable execution. The receiver is intended to
recei ve and enforce a chose in action belonging to the |I.T.C. The chose in action is
an alleged right vested inthe |I.T.C. to be indemified by the nenber states against
the debts payable by the I.T.C. and incurred as a result of carrying out the in-
structions of the nmenber states contained in I.T.A 6. My Lords, in English lawthe
nmenbers of a corporation are not liable to indemify the corporation agai nst debts
i ncurred by the corporation. The Order of 1972 nade no provision for the nenber
states to indemmify the I.T.C. No doubt the debts of the |I.T.C. were incurred in ex-
ercise of powers which by I.T.A 6 the nenber states agreed between thensel ves shoul d
be exercisable and which they instructed the |I.T.C. to exercise. However, powers
contained in |.T.A 6 are treaty powers and any i ndemity obligation expressly or im
pliedly imposed on the nenber states by virtue of |I.T.A 6 is a treaty obligation
whi ch cannot be enforced by the courts of the United Kingdom by the appoi ntrent of a
recei ver or otherw se because the obligation is not to be found in the Oder of
1972.

Your Lordships were urged to discern or invent and 'apply some rule of nunicipa
law or international |aw which would render the nmenber states |liable to discharge
the debts of the I.T.C. because, so it was said, the nenber states have behaved
badly. These proceedi ngs cannot however be decided by criticismof the conduct of
the nmenber states for establishing the I.T.C., or by attaching blane to the menber
states for the failure of the |I.T.C. to prevent the recurring glut and scarcity of
tin nmetal or by condeming the managenent of the |I.T.C. by the nenber states or by
attributing to the operations of the netal exchanges the fall in tin prices which

© 2006 Thonmson/West. No Caimto Oig. U S CGovt. Wrks.



29 1.L.M 670 (1990) FOR EDUCATI ONAL USE ONLY Page 9
29 |.L.M 670 (1990)
(Cite as: 29 1.L.M 670)

bankrupted the I.T.C., inflicted a loss of up to (L)500m on the nenber states and
caused poverty and unenpl oynent to the producing states. The courts possess neither
t he evidence nor the authority to pronounce judgnent on these matters. Internationa
di pl omacy and national policy will decide whether the debts of the I.T.C., an inter-
nati onal organi sation established by treaty, shall be discharged by the menber
states and, if so, in what manner the burden should be shared. English judges cannot
nmeddl e with unincorporated treaties. The result of these appeals follows inexorably
fromthe fact that the appellants contracted with the I.T.C. which by the O der of
1972 had been clothed with the | egal capacities of a body corporate. In Sal onon v.
A. Sal omon & Co. Ltd. [1897] A.C. 22, Lord Halsbury L.C. pointed out at p. 30:

"once the conpany is legally incorporated it nmust be treated |like any other in-
dependent person with its rights and liabilities appropriate to itself, and the
noti ves of those who took part in the pronotion of the conpany are absolutely irrel-
evant in discussing what those rights and liabilities are."
*678 Since Sal omon's case, traders and creditors have known that they do business
with a corporation at their peril if they do not require guarantees from nenbers of
the corporation or adequate security. At all times the rights of the appellants, who
do not lack |egal advice, have been governed in the United Kingdom by the Order of
1972 which offers no foundation in law for proceedi ngs agai nst the nenber states.
These appeal s nust be di sni ssed.

For the conduct of these appeals, there were | ocked in battle 24 counsel supported
by batteries of solicitors and | egal experts, armed with copies of 200 authorities
and 14 volumes of extracts, British and foreign, fromlegislation, books and art-
icles. Ten counsel addressed the Appellate Comrmittee for 26 days. This vast anount
of witten and oral material tended to obscure three fundanmental principles - that
the capacities of a body corporate include the capacity to contract, that no one is
liable on a contract save the parties to the contract and that treaty rights and ob-
ligations are not enforceable in the courts of the United Ki ngdom unl ess incor por-
ated into law by statute. In nmy opinion the Iength of oral argument permitted in fu-
ture appeals should be subject to prior limtation by the Appellate Comm ttee.

LORD GRI FFI THS
My Lords,

I have had the advantage of reading the speeches of Lord Tenpl enan and Lord Qi ver
of Aylmerton. | agree that for the reasons they give the appellants can obtain no
redress through English | aw and that these appeals nust be dism ssed. | reach this
conclusion with regret because in nmy view the appellants have suffered a grave in-
justice which Parlianent never envisaged at the time |legislation was first enacted
to enabl e international organisations to operate under English |aw.

If during the passage of the Diplomatic Privileges (Extension) Bill through Par-
liament the Mnister of State had been asked by a nmenber what woul d happen if an in-
ternational organisation refused to honour a contract on the ground that it had no
noney | believe that the answer woul d have been that such a state of affairs would
be unt hi nkabl e because the governnments that had set up the organi sation would
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provi de the funds necessary to honour its obligations. W do not, as yet, have re-
sort to the parliamentary history of an enactnent as an aid to statutory interpreta-
tion and I quote the follow ng passage fromthe Mnister of State on the second

readi ng of the Diplomatic Privileges (Extension) Bill not for that purpose but to
support ny views of the answer that the Mnister of State would have given to such a
guesti on:

"Hon. Menmbers were very fearful |ess an organisation such as UNRRA or any
i nternational organisation, would enter into a contract and repudi ate that contract
and then the contractor, who in this case would be a British subject, would have no
redress in the courts, and therefore no redress at all. | would like to assure the
House that that is sinply not the case, and that it is inconceivable that things
should work out in that way.

| have tried to explain that imunity fromlegal process is essential to organ-
isations of this kind but | would like to add that the Government fully recognise
that there are classes of cases where it is necessary to provide for the *679 set-
tl ement of |egal disputes between private citizens in this country and organi sati ons
whi ch are operating here, and that an organi sati on obvi ously nust have the power to
concl ude contracts. The Attorney-Ceneral told the House on Second Readi ng that he
had satisfactory assurances from U N. R R A as regards cases of this kind.
UNRRA wll insert inall its contracts - we have that pronmise - arbitration
cl auses whi ch have been approved by the Law O ficers of the Crowmn. If a dispute
ari ses out of one of these contracts, UNR R A wll arbitrate in accordance wth
t hose clauses, and if, as sometines happens, it is desired to have recourse to the
Courts for the deternination of points of law, or other simlar matters, U NRR A
wi Il not prevent such recourse to the courts by relying on its general imunity from
suit. If, at the end of the I egal process or arbitration, if there is one,
UNRRA is found liable to pay, UNRRA wll comply with the award. It is our
intention, if we make an Order in Council to cover any other international organisa-
tion that may be set up, to obtain fromit exactly those assurances, and | have not
the faintest doubt that those assurances will be given purely as a matter of course.
O course, it is possible to argue that even with those assurances an organi sation
m ght break its word, but in that case | can assure the House that His Majesty's
Governnent woul d not be wi thout resources to deal with the situation which would
arise, and the House really need have no qualms at all on that point."

I can only hope that the assurance given on behalf of the Government in 1944 stil
hol ds true because it seens to ne that the obvious just solution is that the govern-
ments that contributed to the buffer stock should provide it with funds to settle
its debts in the same proportion that they contributed to the buffer stock. But this
end nust be pursued through di pl onacy and an international solution nmust be found to
an international problem it can not be solved through English domestic |aw

LORD COLI VER OF AYLMERTON
My Lords,

These appeal s arise fromthe failure of the International Tin Council ("the
[.T.C.") in 1985 to neet the substantial obligations which it had incurred during

© 2006 Thonmson/West. No Caimto Oig. U S CGovt. Wrks.



29 1.L.M 670 (1990) FOR EDUCATI ONAL USE ONLY Page 11
29 |.L.M 670 (1990)
(Cite as: 29 1.L.M 670)

that year in dealings on the London Metal Exchange conducted with a view to support -
ing the world price of tin. The circunstances in which the clains of the individua
appel lants arose differ in certain material respects, but the principal question
raised by all the appeals is the sane, that is to say, can the nenbers of the I.T.C.
be held responsible in law for the debts which the I.T.C. has incurred? Al though
therefore, it will be necessary to indicate in relation to each of the appeal s how
the matter comes before your Lordships' House, it will be convenient, first, to say
somet hi ng about the history and constitution of the |I.T.C. since these are funda-
nmental to the question which requires to be answered.

Hi story and constitution of the I.T.C

The 1. T.C. is one of a nunber of international organisations established by treat-
ies entered into after the Second World War in *680 an endeavour to regulate the
market in relation to particular commopdities. It has been the subject of a series of
treaties comencing with the First International Tin Agreenent (I.T.A 1) which was
signed on 1 March 1954 and cane into operation on 1 July 1956. Al though your Lord-
ships are concerned primarily with the Sixth International Tin Agreenent (1.T.A 6)
it is not irrelevant to consider sone of the terns of the earlier treaties in par-
ticular inrelation to the borrowi ng powers conferred on the I.T.C. I.T.A 1 was
entered into for a period of five years fromits entry into force and was effected
for the broad purposes of avoiding the difficulties likely to arise from mal adj ust -
nments between supply of and demand for tin, of stabilising tin prices, of ensuring
adequat e supplies at reasonable prices and generally of pronoting the econonic pro-
duction of tin. Article IV established an International Tin Council and provided for
its seat to be in London. Participating countries were divided into produci ng coun-
tries and consuming countries according to their election at the tine of ratifica-
tion, acceptance or accession and each contracting governnment was to be represented
on the Council by a delegate. Provision was nmade for an equality of voting power
bet ween del egates of the consumi ng countries and those of the producing countries,
the votes being distributed in agreed proportions. Article IV.21. provided:

"The Council shall have in each participating country, to the extent consistent
with its |law, such | egal capacity as nay be necessary for the discharge of its func-
tion under this agreement."

Initial finance was to be provided in the same way as is provided in the I.T. A 6,
to whose provisions it will be necessary to refer in sone detail. It is only neces-
sary, at this stage, to note the broad framework of the financial provisions. Al-

t hough the individual participating nmenbers were made responsi bl e for the expenses
of their own delegates to the Council, the administration and office expenses of the
Council, including the renuneration of the various officers and staff appointed for
t he purposes of the agreement, were to be a collective responsibility and were to be
brought into a separate account ("the administration account") which was to be fed
by contributions fromthe participating governnents as deterni ned annually by the
Council in proportion to the votes held by themrespectively.

The critical part of the agreenent, for present purposes, is to be found in art-
icles VIIl and I X which contained the essential machinery for fulfilling the objects
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of the agreenent by the establishnent and operation of a buffer stock of tin which
was to be made the subject matter of a separate account, was to be under the control
of a manager and was to be financed by fixed contributions in cash or in tin by the
produci ng countries, although provision was al so made for voluntary contributions by
any participating country. Broadly the manager's function was to enploy the buffer
stock as the machinery for stabilising tin prices by buying or selling in accordance
with a formula devised by reference to the price of cash tin on the London Metal Ex-
change, for which initial floor and ceiling prices were set by article VI of the
agreenent, such prices to be reviewable fromtine to tine by the Council during the
currency of the agreement. A noticeable feature of these provisions is that although
the buffer stock manager was expressly authorised to buy or sell forward, the agree-
ment conferred no power to borrow either upon himor upon the Council. The Counci
was enpowered to authorise the manager, if his funds proved inadequate to neet oper-
ational expenses, to sell tin out of the stock in order to neet current *681 opera-
tional expenditure, but the possibility that the fixed contributions to the buffer
stock provided for in the agreenment might not be adequate and that the buffer stock
account might go into deficit does not appear to have been contenpl ated. |ndeed, the
provisions for the |iquidation of the buffer stock on the termination of the agree-
ment were framed on the basis that there would al ways be a surplus of value in cash
or intin, so that any outstanding obligations could, if necessary, be met out of

sal es from stock.

. T.A 2 was concluded on 1 Septenber 1960, was to endure for a further five years
and canme into force on 1 July 1961. It followed broadly the sane pattern as the
. T.A.1 There was, however, one significant difference. Article VIIl, which estab-
lished the buffer stock, contained a provision conferring on the Council the power
to borrow in the follow ng terns:

"6(a) The Council may borrow for the purposes of the buffer stock and upon the
security of tin warrants held by the buffer stock such sumor suns as it deens ne-
cessary, provided that the maxi mum anount of such borrowi ng and the terns and condi -
tions thereof shall have been approved by a majority of the votes cast by consum ng
countries and all the votes cast by producing countries and further provided that no
obligation shall be incurred by any consunming country in respect of such borrow ng.

"(b) The Council may by a two-thirds distributed majority make any other ar-
rangenents as it thinks fit for borrowi ng for purposes of the buffer stock, provided
that no obligation shall be laid upon any participating country under this subpara-
graph without the consent of that country."

The "two-thirds distributed mpjority” referred to was defined in this, as in al

ot her agreenents, as a two-thirds majority of the votes cast by the produci ng and
consum ng countries respectively counted separately. Once again, the provisions for
the Iiquidation of the buffer stock on term nation of the agreenent were franed on
the basis that any cash required to nmeet outstanding obligations would be net by
sales of tin fromstock and that there would be a surplus value for distribution to
the contributing countries. |1.T.A 3, which cane into force on 1 July 1966, followed
the sane pattern save that, instead of establishing a newlI.T.C. as had been done by
I.T.A. 2, it provided for the continuation in being of the existing I.T.C., a feature
whi ch was thereafter reproduced in each successive agreenment. It is unnecessary to
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refer to any of the provisions of this agreenent or of I.T.A 4 or |I.T.A 5, which
followed a sinmilar pattern, save to note that |.T.A 4 contained a new provision re-
lating to the seat of the Council. This was contained in article 14 and was in the
foll owi ng termns:

"(d) The nenber in whose territory the headquarters of the Council is situated
(hereinafter referred to as the host nmenber) shall, as soon as possible after the
entry into force of the agreenent, conclude with the Council an agreenent to be ap-
proved by the Council relating to the status, privileges and i munities of the Coun-
cil, of its executive chairman, its staff and experts and of representatives of nem
bers while in the territory of the host nenber for the purpose of exercising their
functions. "

Pursuant to this provision a Headquarters Agreenent was entered into between the
United Kingdomand the I.T.C. on 9 February 1972, to the terns of which it will be
necessary to refer in alittle nore detail

*682 Sixth International Tin Agreenent

The operative agreenent with which your Lordships are concerned is |I.T.A 6 which
was signed in New York in 1981 and 1982 following the United Nations Tin Conference
of 1980. As will appear, one of the questions nuch debated before your Lordships is
that of the extent to which (if at all) it is open to your Lordships to take account
of the ternms of this treaty in considering the rights and obligations of the parties
to this litigation, but, on any analysis, it forns part of the essential background
to these appeals and it will be convenient at the outset to refer to its materia
provisions. It is not, |I think, necessary for present purposes to refer to the pre-
anble or to article 1 which sets out in extenso the objectives of the treaty, which
sinmply reflect in rather nore detail those set out in the previous agreenments. Art-
icle 2 contains a nunber of definitions of which, at this point, it is necessary to
note only that a "nenber," is defined as a country whose governnment has ratified,
accepted, approved or acceded to the treaty or as an organi sati on neeting the re-
qui rements of article 56. That article, in terns, applies the term"governnent"” to
include, inter alia, the European Econonic Conmmunity. Article 3 continues the I.T.C.
est abl i shed under the previous |I.T.A s and provides that, unless otherw se determ
ined by the Council by a two-thirds distributed majority, the seat of the Counci
shoul d be in London. Article 4 provides that the Council shall be conposed of al
t he menbers and that each nmenber shall be represented in the Council by one del eg-
ate. Article 5 provides for the categorisation of nmenbers as produci ng or consum ng
nmenbers. The powers and functions and procedures of the Council are contained in
articles 7 and 8 which, so far as nmaterial, provide as follows:

"Article 7.

"The Council: (a) shall have such powers and perform such functions as may be
necessary for the admi nistration of this agreenment; (b) shall have the power to bor-
row for the purposes of the adm nistrative account established under article 17, or
of the buffer stock account in accordance with article 24; (c) shall receive from
t he executive chairman, whenever it so requests, such information with regard to the

hol di ngs and operation of the buffer stock as it considers necessary to fulfil its
function under this agreement . . . . (e) shall establish buffer stock operationa
rul es which shall include, inter alia, financial neasures to be applied to nenbers
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which fail to nmeet their obligations under article 22; (f) shall publish after the
end of each financial year a report on its activities for that year; (g) shall pub-
lish after the end of each quarter, but not earlier than three nonths after the end
of that quarter, unless the Council decides otherw se, a statenent showi ng the ton-
nage to tin netal held in the buffer stock at the end of that quarter

"Article 8.

"The Council: (a) shall establish its own rules of procedure . . . . (c) may at
any time: (i) by a two-thirds distributed majority, delegate to any of the subsidi-
ary *683 bodies referred to in article 9 any power which the Council may exercise by
a sinple distributed majority, other than those relating to: - assessnent and appor-
tionment of contributions under articles 20 and 22 respectively; - floor and ceiling
prices under articles 27 and 31 . "

Article 9 provides for the continuation of various subsidiary bodies established un-
der the previous treaties, the conposition and ternms of reference of which are de-
term ned by the Council. These include a Buffer Stock Finance Conmmittee. Articles 11
and 12 provide for the appointnent of an executive chairman and two vice-chairnmen,
for the holding of four sessions of the Council annually and for the calling of ad-
ditional neetings. Article 13 provides for the administration and operation of the
agreenment by the executive chairman and is, so far as material in the follow ng
ternms:

"1. The executive chairnman appointed under article 11 shall be responsible to
the Council for the adnministration and operation of this agreenment in accordance
with the decisions of Council. . . . . 3. The Council shall appoint a buffer stock
manager (hereinafter referred to as the manager) and a secretary of the Counci
(hereinafter referred to as the secretary) and shall deternmine the terns and condi -
tions of service of those two officers. 4. The Council should give instructions to
t he executive chairman as to the nmanner in which the nanager is to carry out his re-
sponsibilities laid down in this agreenent. . . . . 7. In the performance of their
duties, neither the executive chairman nor the nenbers of the staff shall seek or
recei ve instructions fromany governnent or person or authority other than the Coun-
cil or a person acting on behalf of the Council under the terns of this agreenent.
They shall refrain fromany acti on which nmight reflect on their position as interna-
tional officials responsible only to the Council. Each menber undertakes to respect
the exclusively international character of the responsibilities of the executive
chai rman and the nenbers of the staff and not to seek to influence themin the dis-
charge of their responsibilities. 8 No information concerning the administration or
operation of this agreenment shall be reveal ed by the executive chairman, the nan-
ager, the secretary or other staff of the Council, except as may be authorised by
the Council or as is necessary for the proper discharge of their duties under this
agreenment . "

Voting at sessions of the Council is regulated by article 14 which provides for pro-
duci ng nenbers and consumi ng nmenbers respectively to have 1,000 votes, such votes to
be distributed between themin proportion to percentages of production and consunp-
tion specified in tables established by the Council. The status, privileges and im
munities of the I.T.C. are regulated by article 16 which requires to be set out in
full and is in the followi ng terns:

"Article 16
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"Privileges and I munities

"1. The Council shall have legal personality. It shall in particular have the
capacity to contract, to acquire and di spose of noveabl e and i nmoveabl e property and
to institute legal proceedings. 2. The Council shall have in the *684 territory of
each nmenber, to the extent consistent with its [aw, such exenption fromtaxation on
t he assets, inconme and other property of the Council, as may be necessary for the
di scharge of its functions under this agreenent. 3. The Council shall be accorded in
the territory of each nenber such currency exchange facilities as nay be necessary
for the discharge of its functions under this agreement. . . . 4. The status, priv-
ileges and inmunities of the Council in the territory of the host governnent shal
be governed by a Headquarters Agreenment between the host government and the Coun-
cil."

Part 11 of the treaty contains provisions dealing with accounts, currency of pay-
ments and audit. As in the previous treaties a clear distinction is drawn between
the adm nistration account and the buffer stock account.

Article 17 provides:

"1(a) There shall be kept two accounts - the administrative account and the buf-
fer stock account - for the admi nistration and operation of this agreenment. (b) The
adm ni strative expenses of the Council, including the renuneration of the executive
chai rman, the manager, the secretary and the staff, shall be entered into the adm n-
istrative account. (c) Any expenditure which is solely attributable to buffer stock
transacti ons or operations, including expenses for borrow ng arrangenents, storage,
conmi ssion and i nsurance, shall be entered into the buffer stock account by the nan-
ager. (d) The liability of the buffer stock account for any other type of expendit-
ure shall be decided by the executive chairman.™"

So far as the administrative account is concerned, article 20 provides for the ap-
proval by the Council of a budget for administration expenses, the assessnent by the
Counci | of the nenbers' contributions and a sanction of deprivation of rights on any
menber which fails to provide its assessed contribution. The critical provisions,
however, in the context of these appeals are those related to the establishnent,
financing and operation of the buffer stock. These differ to some extent fromthe
provi sions of the previous agreenents, in particular by departing fromthe previous
principle of conpulsory contributions only from produci ng nenbers. They are con-
tained in articles 21 to 30 and are, for relevant purposes, as foll ows:

"Article 21 .

"I'n order to achieve the objectives of this agreenent there shall be estab-
lished, inter alia, a buffer stock consisting of a normal stock of 30,000 tonnes of
tin metal to be financed from governnment contributions, and an additional stock of
20,000 tonnes of tin netal to be financed from borrow ng, using as security stock
warrants and, if necessary, governnent guarantees/governnment undertakings."

The reference in this article to "governnent guarantees/governnent undertakings" is
significant in the |ight of the appellant's subm ssions. This expression is defined
inarticle 2 of the treaty as foll ows:

"' Gover nment guar ant ees/ gover nnent undertaki ngs' neans the financial obligations
to the Council which are conmitted by nmenbers as security for financing the *685 ad-
ditional buffer stock in accordance with article 21. They nmay, when relevant, be
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provi ded by the appropriate agenci es of menbers concerned. Menbers shall be liable
to the Council up to the amount of their guarantees/undertakings."

"Article 22

"1. The financing of the normal buffer stock shall at all times be shared
equal |y between produci ng and consum ng nmenbers. Such financi ng may, where rel evant,
be provided by the appropriate agencies of the nenbers concerned. 2. An initial con-
tribution anpunting to the cash equival ent of 10,000 tonnes of tin nmetal shall be
due on entry into force of this agreement. Subsequent contributions anpunting to the
cash equival ent of the renaining 20,000 tonnes of tin netal shall becone due on such
date or dates as the Council may determine. 3. The contributions referred to in
paragraph 2 of this article shall be apportioned by the Council anbng nenbers in ac-
cordance with their respective percentages of production or consunption as set out
in the tables established or revised by the Council in accordance w th paragraph 3
or paragraph 4 of article 14 which are in effect at the tine of the apportionment of
contributions. 4. The anpbunts of the contributions referred to paragraph 2 of this
article shall be determ ned on the basis of the floor price in effect at the date
when the contributions are called. 5. The initial contribution of a nenmber due in
accordance with paragraph 2 of this article may, with the consent of that nmenber, be
made by transfer fromthe buffer stock account held under [I.T.A 5]. 6. If at any
time the Council holds cash assets in the buffer stock account the total anount of
whi ch exceeds the cash equival ent of 10,000 tonnes of tin netal at the prevailing
floor price, the Council may authorise refunds out of such excess to nenbers in pro-
portion to the contributions they have nade under this article. At the request of a
menber the refund to which it is entitled may be retained in the buffer stock ac-
count. . . . ."

"Article 23 .

"1. If a nenber does not fulfil its obligations to contribute to the buffer
stock account by the date such contribution becones due, it shall be considered to
be in arrears. A menber in arrears for 60 days or nore shall not count as a nenber
for the purpose of a decision by the Council under paragraph 2 of this article.”
(Paragraph 2 contains provisions for suspending the voting rights of a menber who is
in arrears). 3. The Council may call for coverage of arrears by other nmenbers on a
voluntary basis."

"Article 24 .

"1. The Council may borrow for the purposes of the buffer stock and upon the se-
curity of tin warrants held by the buffer stock such sumor suns as it deens neces-
sary. The terms and conditions of any such borrow ngs shall be approved by the Coun-
cil. 2. The Council may, by a two-thirds distributed majority, make any other ar-
rangenents it sees fit in order to supplenent its resources. 3. Al charges connec-
ted with these borrow ngs and arrangenents shall be assigned to the buffer stock ac-
count."

*686 Article 27 provides for the fixing of floor and ceiling prices in the sane
way as in the previous treaty and article 28 regulates the way in which the buffer
stock is to be operated. The manager is to be responsible to the executive chairmn
and the article goes on to provide for what he is to do in the event of the market
price of tin reaching the ceiling price or falling belowthe floor price. Since the
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i nsol vency of the I.T.C. resulted from operati ons undertaken to support the price of
tin after it had fallen below the floor price, paragraphs 3(e) and 5 of article 28
shoul d be set out in full

"3. If the market price of tin . . . (e) is equal to or less than the floor
price, the manager shall, unless instructed by the Council to operate otherwi se, if
he has funds at his disposal and subject to articles 29 and 31, offer to buy tin on
recogni sed markets at the nmarket price until the narket price of tin is above the
floor price or the funds at his disposal are exhausted. . . . 5. The nanager nmay en-
gage in forward transactions under paragraph 3 of this article only if these will be
conpl eted before the termnation date of this agreenent or before some other date
after the termination of this agreenent as determi ned by the Council."

Articles 29 and 31 referred to in article 28(3)(c) confer on the Council power to
restrict or suspend forward transaction or operations of the buffer stock generally.
Again, one finds in article 30, the assunption that any shortage in liquid cash in
the Buffer Stock Account will be capable of being nmet out of the proceeds of the
sale of tin held to the account. That article provides:

"2. Notwi thstanding the provisions of articles 28 and 29, the Council may au-
thori se the manager, if his funds are inadequate to meet his operational expenses,
to sell sufficient quantities of tin at the current price to nmeet expenses."”

Article 32 enables the Council in certain circunstances to control the export of
tin. These provisions do not need to be referred to in any detail, but article 32(4)
is of sone significance. It provides:

"It shall also be the duty of the Council to adjust supply to denand so as to
maintain the price of tin nmetal between the floor and ceiling prices. The Counci
shall also aimto maintain available in the buffer stock tin netal and cash adequate
to rectify discrepanci es between supply and demand which may arise."

Finally, inrelation to the fasciculus of articles dealing with the buffer stock
there should be noted the provisions of article 26 relating to the |iquidation of
the buffer stock account. So far as material, these are:

"1. On the termination of this agreenment, all buffer stock operations under art-
icle 28, article 29, article 30 or article 31 shall cease. The manager shall there-
after make no further purchase of tin and may sell tin only as authorised by para-
graph 2, paragraph 3 or paragraph 8 of this article. 2. Unless the Council substi -
tutes other arrangements for those contained in this article, the manager shall, in
connection with the liquidation of the buffer stock, take the *687 steps set out in
paragraphs 3,4,5,6,7,8 and 11 of this article. 3. As soon as possible after the ter-
m nation of this agreenment, the manager shall set aside fromthe bal ance remaining
in the Buffer Stock Account a sumwhich, in his estimation, is sufficient to repay
any borrow ngs which may be outstanding under article 24, and to neet the total ex-
penses of |iquidation of the buffer stock in accordance with the provisions of this
article. Should the balance remaining in the Buffer Stock Account be inadequate for
t hese purposes, the manager shall sell sufficient tin over such period and in such
gquantities as the Council may decide in order to provide the additional sumre-
quired. 4. Subject to and in accordance with the ternms of this agreenment, the share
of each menber in the buffer stock shall be refunded to that nenber.”

The steps set out in paragraphs 5,6,7,8 and 11 relate to the ascertai nment of the
val ue of the stock and of the menbers' contributions and a distribution according to
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whet her that value exceeds or is less than the nenbers' contributions. It contains
no provisions regulating the position which mght arise should obligations to third
parti es exceed the value of the buffer stock

The only other articles of the treaty to which reference needs to be nmade are art-
icles 41 (which deals with the general obligations of nenbers) and article 60 (which
deals with the procedure on term nation). Paragraphs 1 and 2 of article 41 provide:

"1. Menbers shall during the currency of this agreenent use their best endeav-
ours and co-operate to pronpote the attai nment of its objectives. 2. Menbers shal
accept as binding all decisions of the Council under this agreenent."”

Article 60 is of sonme relevance inasmuch as, in contradistinction to the provisions
relating to the buffer stock account, it both contenpl ates and provides for the pos-
sibility that there may be outstanding obligations on the adm nistrative account

whi ch cannot be net out of funds in the account. So far as relevant it provides as
fol | ows:

"1. The Council shall remain in being for as long as may be necessary for the
carrying out of paragraph 2 of this article, for the supervision of the |iquidation
of the buffer stock and any stock held in accordance with article 39 and for the su-
pervi sion of the due performance of conditions inposed under this Agreement by the
Council or under the Fifth Agreement; the Council shall have such of the powers and
functions conferred on it by this Agreement as may be necessary for the purpose. 2.
On termination of this agreenent: (a) The buffer stock shall be |iquidated in ac-
cordance with the provisions of article 26; (b) The Council shall assess the obliga-
tions into which it has entered in respect of staff and shall, if necessary, take
steps to ensure that, by neans of a supplenentary estimate the adm nistrative ac-
count raised in accordance with article 20, sufficient funds are nade available to
meet such obligations; (c) After all liabilities incurred by the Council, other than
those relating to the buffer stock account, have been nmet, the remaining assets
shal | be disposed of in the manner laid down in this article . . . ."

*688 Headquarters Agreenent

As has al ready been mentioned, a Headquarters Agreenment was executed by the United
Ki ngdom pursuant to |I.T.A 4 It continued in force for the purposes of |I.T.A 5 and 6.
Its purpose was recited as being that of defining "the status, privileges and im
munities of the Council." Article 2 provides:

"This agreenent shall be interpreted in the light of the primary objective of
enabling the Council at its Headquarters in the United Kingdomfully and efficiently

to discharge its responsibilities and fulfil its purposes and functions."
Article 3 is entitled "Legal Personality" and provides:
"The Council shall have legal personality. It shall in particular have the capa-

city to contract and to acquire and di spose of novabl e and i nmovabl e property and to
institute | egal proceedings."
Articles 4 and 5 provide for the inviolability of the Council's archives and
prem ses. Article 8 provides for its imunity fromjurisdiction and is, so far as
material, in the follow ng ternmns:

"(1). The Council shall have inmmunity fromjurisdiction and execution except:
(a) To the extent that the Council shall have expressly waived such imunity in a
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particular case . . . . (c) In respect of an enforcenent of an arbitrati on award
made under either article 23 or article 24. (2). The Council's property and assets
wherever situated shall be i mune fromany formof requisition, confiscation, expro-
priation, sequestration or acquisition. They shall also be inmune from any form of
admini strative or provisional judicial constraint . . . ."

The agreenent goes on to provide for exenption fromduties and taxes and for the
privileges and inmunities of officials and staff and the only other articles which
require nmention in the context of these appeals are articles 23 and 24. Article 24
provi des for submission to arbitration of disputes arising fromnon-contractual re-
sponsibilities and article 23 is in the follow ng terns:

"Where the Council enters into contracts (other than contracts concluded in ac-
cordance with staff regulations) with a person resident in the United Kingdomor a
body incorporated or having its principal place of business in the United Ki ngdom
and enbodies the terns of the contract in a formal instrunent, that instrument shal
i nclude an arbitration clause whereby any di sputes arising out of the interpretation
or execution of the contract may at the request of either party be subnitted to
private arbitration."”

United Ki ngdom | egi sl ation

The establishnent, towards the end of the Second Wrld War and thereafter, of sub-
stantial nunbers of international organisations to which the United Ki ngdom becane a
party and which were invested in international law with | egal personality distinct
fromthat of the constituent nenbers necessitated the enactnment of donestic |egisla-
tion to regulate the inmunities, privileges and capacities of such bodies. The D p-
lomatic Privileges (Extension) Act 1944 namde provision for inmmunities and privil eges
schedul ed to *689 the Act and section 1(1) applied its provisions "to any organisa-
tion declared by Oder in Council to be an organisation to which His Majesty's Gov-
ernment in the United Kingdom and the governnment of one or nore foreign powers are
menbers." Section 1(2)(a) enpowered Hi s Majesty, by Oder in Council, to provide
that any such organisation "shall, to such extent as nmay be specified in the O der
have the inmmnities and privileges set out in Part | of the Schedule to this Act,
and shall also have the legal capacities of a body corporate.” An anending Act in
1946 (the Diplomatic Privileges (Extension) Act 1946) conferred the sane powers in
relation to the United Nations. The power to confer inmunities and privileges by O -
der in Council was sonmewhat curtailed by the Diplomatic Privil eges (Extension) Act
1950 and the legislation was then consolidated in the International O ganisations
(I'mmunities and Privileges) Act 1950. This reproduced in substance the provisions of
section 1(1) and (2)(a) of the Act of 1944 and was the Act in force at the date of
I.T.A. 1. The provision in that agreement that the Council should have in every par-
ticipating country "such | egal capacity as nay be necessary for the discharge of its
functions under this agreement” was nmet by an Order in Council (the Internationa
Organi sations (Imunities and Privileges of the International Tin Council) Order
1956 (S.1. 1956 No. 1214)) which provided that the Council "shall have the |egal ca-
pacities of a body corporate.” In 1968, the Act of 1950 was repeal ed and repl aced by
the International Organisations Act 1968, the long title of which described it as
"An Act to make new provision . . . as to privileges, imunities and facilities to
be accorded in respect of certain international organisations . . ." Section 1(1)
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applied the Act, as in the previous legislation, to any organi sation declared by O -
der in Council to be an organisation of which the United Kingdom or Her Majesty's
CGovernment in the United Kingdom and one or nore foreign soverei gn powers or the
government or governnents of one or nmore such powers, are nmenbers. Section 1(2)
provi des:

"Subj ect to subsection (6) of this section, Her Mjesty nmay by Order in Counci
made under this subsection specify an organisation to which this section applies and
make any one or nmore of the followi ng povisions in respect of the organisation so
specified (in the follow ng provisions of this section referred to as 'the organi sa-
tion'), that is to say - (a) confer on the organisation the |egal capacities of a
body corporate; (b) provide that the organisation shall, to such extent as nay be
specified in the Order, have the privileges and imunities set out in Part | of
Schedule I to this Act . . ."

Subsection (6) inmposes a limtation on the grant of privileges and i mMmunities of no
rel evance in the context of these appeals. Section 3 enpowers Her Majesty by Order
in Council to make, in relation to the Conmi ssion of the European Conmunities, any
such provision as could have been made under section 1(2) as if the Comm ssion were
an organi sation to which that section applies. Section 10 provi des that no recom
nmendati on shall be nmade to Her Majesty in Council to make an Order under the Act
other than an Order under section 6 (which is irrelevant to the present appeal s) un-
less a draft Order has been laid before Parliament and approved by a resol ution of
each House

. T.A. 4, in contradistinction to its predecessors, provided in terns, in article
14, that the 1. T.C. was to have |legal personality and | egal capacity in the sane
terns as article 16 of I.T.A 6. This provision and the provisions of the Headquar-
ters Agreenment *690 were given effect to by the International Tin Counci
(I'mmunities and Privileges) Order 1972 (S.1. 1972 No. 120) made under the Act of
1968 which provided, in article 5, in the sane ternms as the previous Order in Coun-
cil, sinply that "the Council shall have the |egal capacities of a body corporate.”
Article 6(1) reflected the provisions of the Headquarters Agreenent by providing
that the Council should have inmunity fromsuit and | egal process except:

"(a) to the extent that the Council shall have expressly waived such inmunity in
a particular case . . . (c) in respect of the enforcenment of an arbitration award
made under article 23 or article 24 of the Headquarters Agreenment between the Gov-
ernment of the United Kingdom of Great Britain and Northern Ireland and the Interna-
tional Tin Council."
This Order continues to regulate the capacities, privileges and i Mmunities of the
I.T.C. under 1.T.A 6.

The only other legislative provision which it is convenient to refer to at this
stage is the State Inmmunity Act 1978, which confirns the common law rule that a sov-
ereign state is immne fromthe jurisdiction of the courts of the United Ki ngdom but
est abl i shes a nunber of inportant exceptions. For present purposes the rel evant ex-
ception is that contained in section 3(1) which provides:

"A state is not immune as respects proceedings relating to - (a) a comercia
transaction entered into by the state; or (b) an obligation of the state which by
virtue of a contract (whether a commercial transaction or not) falls to be perforned
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wholly or partly in the United Ki ngdom"
Section 9(1) provides:

"Where a state has agreed in witing to submt a dispute which has arisen, or
may arise, to arbitration, the state is not immune as respects proceedings in the
courts of the United Kingdomwhich relate to the arbitration.”

The litigation

So much for the conventional and | egislative background and | turn to the history
of the litigation giving rise to these appeals.

On 24 Cctober 1985, when the |.T.C. announced that it was unable to neet its ob-
ligations, it had incurred debts running into many mllions of pounds. Sone arose
out of contracts entered into with ring-dealing nenbers of the London Metal Exchange
("the brokers") for the purchase or sale of tin, others out of |oans nmade to the
|. T.C. by various banks to enable it to conduct buffer stock operations. On 9 July
1986, one of the brokers, J. H Rayner (M ncing Lane) Ltd., having obtained an ar-
bitrati on award against the I.T.C. which remai ned unsatisfied, conmenced proceedi ngs
in the Cormercial Court for recovery of the amount of the award (sonme pounds ster-
[inglém ) agai nst the Departnent of Trade and |Industry (representing the United
Ki ngdom) and the 23 other nmenbers of the |I.T.C., including the Commi ssion of the
Eur opean Econoni ¢ Conmunity, representing the Conmunity (the "E.E.C.").

On 12 Decenber 1986, other brokers, Maclaine Watson, issued parallel proceedings
in the Chancery Division against the Department of Trade and Industry alone ("the
D.T.1."), representing *691 the United Kingdom claimng a sumof sone pounds ster-
lingém awarded to them against the |I.T.C. and for which they had obtained | eave to
enter judgment. On 9 Decenber 1986, in the action against the I.T.C. on the award,
they noved for the appointnment of a receiver by way of equitabl e execution

Al so in Decenber 1986, Arbuthnot Latham Bank Ltd. and five other banking organi sa-
tions which had lent noney to the I.T.C., each commenced separate proceedings ("the
si x banks actions") in the Commercial Court against the 24 menbers of |.T. A 6,
claim ng repaynent of the suns due to themrespectively fromthe |I.T.C These ac-
tions differed fromthe Rayner action in an inportant respect. Contrary to the pro-
visions of article 23 of the Headquarters Agreenent, none of the |oan contracts,
wi th one exception, contain an arbitration clause, so that the claimhad to be based
on a direct liability which was not capabl e of being pursued against the |.T.C. it-
sel f. The one exception was the agreenent with Kl ei nmort Benson, whose | oan contract
did contain an arbitration clause but in respect of which no arbitration proceedings
had been prosecut ed.

In the nmeantine, on 12 Novenber 1986, a broking concern, Amal gamated Metal Trading
Ltd., which had obtained an arbitration award in a sum of sone pounds sterlingb5m,
petitioned to wind up the I.T.C. as an unregistered conpany. That petition was
struck out by MIlett J. on 22 January 1987 and on 3 February 1987 the petitioner
and ei ght other brokers comrenced an action ("the multi-brokers' action") in the
Conmercial Court directly against the 24 nenbers of the I.T.C. and the |I.T.C. itself
basi ng thenselves, as in the Rayner action, on arbitrati on awards.
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The defendants in the Rayner action issued a sumons under RS.C., Od. 12, r. 8
to set aside service and, so far as the D.T.l. is concerned, also under Od. 18, r
19 to strike out the points of claim A date for the hearing having been fixed be-
fore Staughton J., application was nade for similar sumonses to be issued in the
si x banks action and the multi-brokers actions to be heard before Staughton J. at
the sane tine. That application was acceded to but only on the footing that the is-
sues to be dealt with were confined to those raised on the sunmonses in the Rayner
action. An application to amend in order to widen those issues by raising also fac-
tual issues raised in the six banks and nulti-brokers actions was granted by
Staughton J. but his further decision to pernit the scope of the issues to be ad-
dressed at the hearing to be wi dened by including those raised in the amendnments was
subsequently reversed by the Court of Appeal

On 24 June 1987, Staughton J. set aside service on the nmenber states of the |I.T.C
and on the E.E.C. and struck out certain paragraphs of the points of claimas
against the D.T.l. as disclosing no reasonabl e cause of action. Allegations not
struck out related to clainms in tort and to cl ai ns based upon an assertion that cer-
tain contracts had been entered into by the I.T.C. as agent for sone or all of the
menber states with their express authority. The hearing before Staughton J. was not
concerned with these allegations, which were made the subject matter of separate ap-
plications and they do not figure in the present appeals. Leave to appeal was gran-
ted to all the plaintiffs.

A summons to strike out was |ikew se issued in the Macl ai ne Watson action before
Mllett J. On 29 July 1987, MIllett J. nade an order striking out the statenent of
claimand disnissing the action with costs. Prior to this, on 13 May 1987, he had
*692 dism ssed the application for the appointnment of a receiver against the |I.T.C
on the ground of non-justiciability.

Appeal s agai nst the judgnent of Staughton J. and against MIlett J.'s judgnents in
t he Macl ai ne Watson action, in the receivership application and in the w nding up
petition, were heard together and disnissed by the Court of Appeal on 27 April 1988.
From t hose di smissals (save for that in relation to the wi nding-up petition, against
which there is no further appeal) the appellants now appeal to this House.

The i ssues

Bef ore addressing in detail the argunents advanced by the appellants, it is, |
t hi nk, convenient to set out in outline the three principal subm ssions upon which
t he appel | ants' cases rest.

The primary submission is that, so far as English law is concerned, the I.T.C. is
sinply a collective tradi ng nane under which the nenbers found it convenient to
trade. It has no separate existence as a legal entity apart fromits nenbers and the
buf fer stock nmanager was, therefore, sinply acting as the agent of the menbers who
are thus jointly and severally liable for the obligations entered into in the name
of the I.T.C. At the hearing before your Lordships, this has been referred to, for
t he sake of convenience, by the same description as that by which it was referred to
in the Court of Appeal, that is to say, "subnission A"
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Shoul d t hat subnission be rejected, the appellants fall back on an alternative
subm ssi on (submi ssion B) that, even accepting that the |I.T.C. enjoys a separate
| egal existence apart fromits constituent menbers, its legal personality is such as
to involve a concurrent secondary direct or guarantee liability on the nenbers,
jointly and severally, in respect of all the engagements of the |I.T.C. This is sup-
ported in two ways, conveniently referred to as submission B(1l) and submission B(2).

Submi ssion B(1l) |ooks entirely to English law and is itself put in two different
ways. First, it is said that persons who band together as an organisation and trade
in England in a collective name incur a direct joint and several liability to third
parties which can be excluded only by incorporation. The Order in Council of 1972
confers |legal capacities but it does not actually incorporate the I.T.C, even
though it is accepted for the purposes of the subm ssion that it confers |egal per-
sonality. Accordingly, the argunment runs, nothing has occurred to displace the basic
starting position that the nenbers of the organisation remain |liable on the organ-

i sation's engagenments, either primarily or secondarily. Secondly, and in any event,
it is said that English | aw recogni ses as a jurisprudential possibility the exist-
ence of what Kerr L.J. in the Court of Appeal called, "mixed entities" (that is to
say, entities whose engagenents, notw thstanding their separate |egal personality,
i nvol ve a concurrent secondary liability of the menbers). It is then submitted that
there can be deduced fromthe circunstances in which the Order in Council was nade
and fromits ternms a parlianentary intention that the Order should create a m xed
entity of this type.

Submi ssion B(2) which, although adopted by the other appellants, was advanced
primarily on behal f of the banks, seeks to arrive at the same result by a different
route. What is said that there is an established and recogni sed general principle of
*693 international |aw that when there is established by treaty an international or-
gani sati on whi ch has a separate |egal persona in international |aw and which is con-
tenpl ated as entering into engagenents with third parties, then, in the absence of
an express and clear provision in the treaty exonerating the nenber states fromli-
ability or limting their liability, they are and remain, jointly and severally I|i-
able in international |aw by way of guarantee for the organisation's obligations to
third parties. English Private International Law, it is said, recognises that where
a persona ficta constituted abroad enters into engagenments subject to English | aw,
an English court will attach to those engagenents the sane incidents as are attached
thereto by the law of the place in which that persona is constituted. Thus, by ana-
logy, the court will attach to the donmestic engagenents of an international organ-
isation constituted by treaty the sane incidents as are attached thereto in interna-
tional law. It follows that since |I.T.A 6, which constitutes the I.T.C., contains no
limtation of liability of the nenber states, those states are secondarily liable in
English law for the obligations of the I.T.C

Submission Cis alternative to and i ndependent of submissions A and B and it pro-
ceeds on the postulate that the |.T.C. is a separate |egal persona which is solely
[iable on contracts into which it enters unless it can be denonstrated that it also
contracted on behal f of its menbers as undi scl osed principals. The appellants con-
tend that the constitution of the |I.T.C. is such that there can be deduced fromits
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terms a general authority in the I.T.C. to contract as agent for its nenbers and
each of themin the conduct of buffer stock operations.

It will be necessary to consider each of these submissions in a little detail, but
bef ore enmbarki ng upon this there is the prelimnary question, which to sone extent
affects all three subm ssions, of howfar (if at all) it is open to your Lordships
to take into account the terms of I.T.A 6 and the Headquarters Agreenent in determ
ining the rights of the parties. The question of justiciability is not only rel evant
to subm ssions A and B(1) but lies at the very threshold of subm ssions B(2) and C
and of the appeal in the receivership application. It is, therefore, convenient,

t hi nk, that sone consideration should be given to it as this stage.

The principle of non-justiciability

There is, as indeed there can be, little contest between the parties as to the
general principles upon which that which has been referred to as the doctrine of
non-justiciability rests, though they approach it in rather different ways. The con-
test lies not so nmuch as to the principle as to the area of its operation

It is axiomatic that nunicipal courts have not and cannot have the competence to
adj udi cate upon or to enforce the rights arising out of transactions entered into by
i ndependent sovereign states between thensel ves on the plane of international |aw
That was firmy established by this House in Cook v. Sprigg [1899] A.C. 572 578, and
was succinctly and convincingly expressed in the opinion of the Privy Council de-
livered by Lord Kingsdown in Secretary of State in Council of India v. Kanmachee Boye
Sahaba (1859) 13 Mvo. P.C.C. 22, 75.

"The transactions of independent states between each other are governed by other

 aws than those which municipal *694 courts adm nister; such courts have neither the
means of deciding what is right, nor the power of enforcing any deci sion which they
make. "
On the donestic plane, the power of the Crown to conclude treaties with other sover-
eign states is an exercise of the Royal Prerogative, the validity of which cannot be
chal | enged in municipal |aw see Blackburn v. Attorney CGeneral [1971] 1 WL.R 1037
The Sovereign acts

"t hroughout the making of the treaty and in relation to each and every of its
stipulations in her sovereign character, and by her own inherent authority; and, as
in making the treaty, so in performng the treaty, she is beyond the control of nu-
nici pal law, and her acts are not to be examined in her own courts.” Rustonjee v.
The Queen (1876) 2 QB.D. 69, 74, per Lord Col eridge C J.

That is the first of the underlying principles. The second is that, as a matter of
the constitutional |aw of the United Kingdom the Royal Prerogative, whilst it em
braces the nmaking of treaties, does not extend to altering the |l aw or conferring
rights upon individuals or depriving individuals of rights which they enjoy in do-
nmestic |law without the intervention of Parliament. Treaties, as it is sonetines ex-
pressed, are not self-executing. Quite sinply, a treaty is not part of English |aw
unl ess and until it has been incorporated into the law by legislation. So far as in-
di vidual s are concerned, it is res inter alios acta fromwhich they cannot derive
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rights and by which they cannot be deprived of rights or subjected to obligations;
and it is outside the purview of the court not only because it is made in the con-
duct of foreign relations, which are a prerogative of the Crown, but al so because,
as a source of rights and obligations, it is irrelevant.

These propositions do not, however, involve as a corollary that the court nust
never | ook at or construe a treaty. \Were, for instance, a treaty is directly incor-
porated into English aw by Act of the legislature, its terms become subject to the
interpretative jurisdiction of the court in the same way as any other Act of the le-
gislature. Fothergill v. Mnarch Airlines Ltd. [1981] A C. 251 is a recent exanple.
Again, it is well established that where a statute is enacted in order to give ef-
fect to the United Kingdom s obligations under a treaty, the terns of the treaty may
have to be considered and, if necessary, construed in order to resolve any anbiguity
or obscurity as to the nmeaning or scope of the statute. Clearly, also, where parties
have entered into a donmestic contract in which they have chosen to incorporate the
terms of the treaty, the court may be called upon to interpret the treaty for the
pur poses of ascertaining the rights and obligations of the parties under their con-
tract: see, for instance, Philippson v. Inperial A rways Ltd. [1939] A C 332.

Further cases in which the court may not only be enpowered but required to adju-
di cate upon the neaning or scope of the terns of an international treaty arise where
donestic | egislation, although not incorporating the treaty, neverthel ess requires,
ei ther expressly or by necessary inplication, resort to be had to its terns for the
pur pose of construing the legislation (as in Zoernsch v. Wal dock [1964] 1 WL.R
675) or the very rare case in which the exercise of the Royal Prerogative directly
ef fects an extension or contraction of the jurisdiction without the constitutiona
need for internal legislation, as in Post Ofice v. Estuary Radio Ltd. [1968] 2 QB
740.

*695 It nust be borne in mind, furthernore, that the conclusion of an internation-
al treaty and its ternms are as much matters of fact as any other fact. That a treaty
may be referred to where it is necessary to do so as part of the factual background
agai nst which a particular issue arises may seema statement of the obvious. But it
is, | think, necessary to stress that the purpose for which such reference can |e-
gitimately be nade is purely an evidential one. Wich states have becone parties to
a treaty and when and what the terns of the treaty are are questions of fact. The
legal results which flowfromit in international |aw, whether between the parties
inter se or between the parties or any of them and outsiders are not and they are
not justiciable by municipal courts.

How this very limted conmpetence of the court to take cogni sance of and to con-
strue treaty obligations entered into by the United Kingdomis to be applied in the
context of the issues raised by these appeals is perhaps best dealt with as each
separate issue falls to be considered. But generally and by way of introduction it
can be said that there are two fundanmental questions which require to be answered.
These are:

(1) On the true construction of the Order in Council of 1972 is the I.T.C. as a
matter of English donestic law invested with a separate personality distinct from
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its constituent nenbers?

(2) If it is, to what extent (if at all) does liability, whether primary or sec-
ondary, for the |I. T.C.'s obligations attached to its constituent nmenbers?
In relation to the first question, the sole issue is the correct construction of the
Order in Council and the principle of non-justiciability becones relevant only in
relation to the extent to which it is either necessary or convenient to refer to
. T.A. 6 and the Headquarters Agreenment as aids to construction. In relation to the
second, the conpetence of your Lordships to consider and construe the treaties lies
at the very threshold of the bank's case under submi ssion B and of subnission C

Subni ssion A

This has already been stated in outline. Mirre specifically it reduces to four pro-
positions, viz.

(1) Persons who join together in trade in the United Kingdomare, prinma facie,
jointly and severally liable for the debts which they incur and they cannot exclude
this liability by agreenent between thensel ves.

(2) States engaging in collective trading are no different fromother traders.

(3) Their prina facie liability can be displaced only by incorporation (either
by statute or by charter), by express statutory provision or by denonstrating the
creation of an association under foreign | aw having a status which excludes liabil-
ity of the nmenbership.

(4) The Order in Council does not incorporate the |I.T.C. but nmerely confers ca-
pacities and i nmunities.

Thus the contention is advanced that |.T.C. is no nore than a tradi ng nanme under
whi ch the nenber states trade in their own *696 right so that they incur direct and
primary liability for the debts and obligations incurred in the nane of the I.T.C

It is conmon ground that the status of the I.T.C. in the United Ki ngdom depends
upon the true construction and the effect of the Order in Council of 1972 and it is
al so conmon ground that that Order did not create the I.T.C. as a corporation in the
techni cal sense of that term The contest is as to whether it neverthel ess created
what, for want of a conpendi ous expression may be described as a persona ficta hav-
ing a legal personality apart fromits nmenbers.

Article 5 of the Order of 1972 provides in terns that the I.T.C. "shall have the
capacities of a body corporate” and, speaking for nyself and without resort to any
extraneous aids, |I find difficulty in seeing what possible purpose Parliament could
be thought to be serving by conferring in ternms the wi dest capacities available to
any artificial legal persona if there was to be no single | egal persona capabl e of
exercising them | am therefore, in agreement with nmy noble and | earned friend,
Lord Tenpleman, that purely as a matter of construction of the O der standing al one,
subm ssion A nmust be rejected.

But if there is any equivocation or obscurity in the terns of the Oder, it is, as
it seens to ne, entirely dispelled when reference is nmade, as indeed the Oder in
Council invites if it does not conpel, to the terns of |I.T.A 6 and the Headquarters
Agreenent. The Order in Council was brought into being to give effect to the United
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Ki ngdom s treaty obligations and whatever el se may be unclear in relation to the ap-
plication of the principle of non-justiciability of an international treaty, it is
entirely clear and it is not disputed that it nay be referred to to explain any ob-
scurity in domestic legislation intended to inplenment the treaty obligations see Sa-
| onon v. Conmi ssions of Custonms and Excise [1967] 2 QB. 116. The status of the
I.T.C. ininternational lawis clearly established by article 16(1) of |I.T.A 6
(reproduci ng the substance of the earlier corresponding provision in article 14 of
|.T.A 4) which provides: "The Council shall have | egal personality" and goes on in
article 16(4) to provide that (inter alia) the status of the I.T.C. in the territory
of the host government shall be governed by a Headquarters Agreenent between that
governnment and the Council. These provisions were given effect to in the Headquar -
ters Agreenent article 3 of which reproduced article 16(1) of I.T.C.6. It is relev-
ant to note that in this article that which is to have |legal personality is also to
have "in particular" the capacity to contract, to acquire and di spose of novabl e and
i movabl e property and to institute [ egal proceedings, which are thus descri bed
nerely as facets of |egal personality. Such was the obligation assuned by Her

Maj esty's Government and it was to give effect to this obligation that the Order in
Council was made. To construe it so as to produce the effect that no | egal personal -
ity was conferred has the result that the United Kingdomis and has ever since 1972
been in breach of its treaty obligations. That, of course, is not an inpossible con-
clusion if the court is compulsively driven to reach it, but it is not one which
shoul d be enbraced with any enthusiasmif a contrary construction is open

Your Lordshi ps have been presented with a | engthy and i ngeni ous series of argu-
ments in support of the appellants' central and primary submission that all that the
| egi sl ature was seeking to do by the Order in Council was to provide a conveni ent
framework within which the nenber states could trade in partnership under the col-
| ective nane of the I.T.C. | hope that | may be forgiven *697 if | rehearse them
only in summary form for with deference to the | abour and research which went into
their fornulation and the earnestness and ability with which they were pursued,
was, for myself, left in the end in no doubt at all that both MIllett J. and
Staughton J. at first instance, and all three nenbers of the Court of Appeal, were
entirely correct in concluding that the effect of the grant of the |egal capacities
of a body corporate was that, in United Kingdomlaw, the I.T.C, though not formally
i ncorporated, was invested with a | egal personality distinct fromits nenbers, with
t he consequence that, when it entered into engagenments, it and not the nmenbership
was the contracting party.

The appel lants' primary argunment is based on article 2 of the Headquarters Agree-
ment which, it is said, indicates the exclusive purpose of the Order in Council

This, it will be recalled, designates the "primary objective" of the agreenent as
that of "enabling the Council . . . fully and efficiently to discharge its respons-
ibilities and fulfil its purposes and functions." For this purpose, it is argued, it

was no doubt necessary to provide a convenient nethod of, for instance, engaging in
| egal proceedings, but this could conveniently be done by conferring on the unincor-
porated nmenbers in association certain capacities so as to enable themto function
in the name of the |I.T.C. It was not necessary to invest the |.T.C. with a separate
| egal persona. But there are a nunber of difficulties in the way of the suggestion
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that article 5 did no nore than confer capacities on the menbers. In the first

pl ace, the menbers were sovereign states recognised in English [ aw and havi ng

al ready capacities as such, so that an Order in Council which conferred on them ca-
pacities (for instance, to contract, to hold property or to engage in litigation)
served no useful purpose. That objection is not answered by saying that it conferred
capacities to act in a collective nane. That sinply does not fit with the wording of
article 5, which does not purport to confer a capacity on nmenber states to act in a
col l ective name, but confers capacities directly on the recognised international or-
gani sation itself. Mre inportantly, such a construction necessarily involves the
conclusion that, in naking the Order in Council, Parliament was intending to produce
a result which did not accord with its treaty obligations to confer |egal personal-
ity on the organisation as such. It is no answer to this to say that "l egal person-
ality" in the Headquarters Agreement nean |egal personality in international |aw
(whi ch had al ready been conferred by article 14 of I.T.A 4) for the purpose of the
Headquarters Agreenent was to regulate the status of the I.T.C. in the territory of
the host state, that is, as a matter of the donestic |law of that state. Nor is it an
answer to say - as is the fact - that the earlier Orders in Council rmade under the
Act of 1950 to give effect to |I.T.A 1, 2 and 3, used precisely the sane fornula even
t hough there was no express requirenent in those agreenments that the |I.T.C. should
have | egal personality and no requirement of a Headquarters Agreenent. The fornul a
was, it was argued, a faniliar one, sanctioned by a series of statutes prior to 1968
and not hing can be deduced fromits use to give effect to this particular treaty.
That the formula is one which is sanctioned by the relevant statutes for use, as it
were, "off the shelf" in appropriate cases, is indisputable, but the significance
lies in the fact that it is one which has been devised and used over a nunber of
years, wi thout anendnment to the statutory provisions, to provide not only for those
cases where treaties do not provide in terns for particular international organisa-
tions to enjoy |legal personality but also for a substantial nunber of treaties that
do so provide. The legislative history is adnmirably set out in the judgments of Kerr
L.J. and Ralph Gbson L.J. in the Court of *698 Appeal, and | do not propose to take
time by repeating it. Perhaps, however, in ascertaining Parliament's intention in
devising this fornula, the nost significant feature is that, although initially the
Act of 1944 was passed at a tinme when there were no relevant treaties in which the
Uni ted Ki ngdom canme under an express obligation to confer |egal personality, when it
cane to anmend the Act in order to provide for the privileges and imunities in do-
nmestic law of the United Nations (the Convention governing which provided in terns
that the United Nations should possess "juridical personality,”) Parlianent used ex-
actly the sane formula. It is quite clear fromthis that Parliament regarded the
formula as sufficient to enable the Crown to confer |egal personality on interna-
tional organisations.

Then, it is said, that in according this effect to the Order in Council, the
courts below and MIlett J. in particular, have confused status with capacity. Your
Lordshi ps' attention was directed to a nunber of jurisprudential works in which the
distinction is drawn and expl ai ned. Speaking again entirely for nyself, it was not
for lack of interest that | did not find this discursus helpful. It was unhel pfu
not because the distinction does not exist as a matter of jurisprudential theory and
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analysis. Clearly it does. A minor has status but he |lacks certain capacities. It
was unhel pful sinply because it did not neet the point which was being nade by the
respondents that the undoubted exi stence of capacities nmay |lead and, in some circum
stances, nust lead to a necessary inference of the status of the person upon whom
they are conferred. Wiether that is expressed, as MIllett J. expressed it, by saying
that the status is the sumtotal of the capacities or that the status may be deduced
fromthe capacities, is really a question of purely academic interest and does af-
fect the ultimate result.

In this context, reliance was placed by the appellants upon the passages in the
speech of Lord MacDernmott in Bonsor v. Misicians Union [1956] A.C. 104, a case in
whi ch this House, by a majority, concluded that a trade union did not, by virtue of
the Trade Uni on Act 1871, constitute a legal entity apart fromits menbers despite
being invested by the legislature with sone of the characteristics of the |egal per-
son. But, as was pointed out by MIllett J. in his judgnment in the Mcl ai ne Wat son
action, the powers and capacities conferred on a trade union by the Act of 1871 were
extremely limted and, for ny part, | do not think that any useful |esson can be
| earned from Bonsor's case in the context of a case where the |egislature has con-
ferred upon a body the fullest possible | egal capacities, including the capacity to
contract in its own right as a principal and the capacity to hold a |legal estate in
land. A nere trading nane cannot hold a |l egal estate. Yet the holding of a |egal es-
tate in land is undoubtedly one of the capacities of a body corporate and for ny
part | think that the status of a |egal personality, separate fromthe nmenbers, is a
necessary corollary of the unlinmted capacities which are conferred by the O der

"A body which, as distinct fromthe natural persons conposing it, can have
rights and be subject to duties and can own property nmust be regarded as having a
| egal personality, whether it is or is not called a corporation." Chaff and Hay Ac-
quisition Conmittee v. J. A Henphill & Sons Proprietary Ltd. (1947) 74 C. L.R 375,
385, per Latham C. J.

But, it is asked forensically, if Parlianment intended to confer a |egal person-
ality on international organisations, why *699 did it refrain fromconferring on the
Crown the power to invoke the well-established nmethod of incorporation? Reliance is
pl aced upon the judgnent of Atkin L.J. in Mackenzie-Kennedy v. Air Council [1927] 2
K. B. 517, where the Court of Appeal declined to infer incorporation fromthe powers
and capacities conferred by statute on the Air Council. Atkin L.J. observed, at p.
534:

"If it had been intended to incorporate the Air Council one would have expected
the well known precedents to be followed with express words of incorporation, and
express definition of the purposes for which the department was incorporated.”

For ny part, | cannot find any useful parallel between this case and the present. To
begin with, Atkin L.J.'s conclusion was expressed as a provisional view only,
reached without the benefit of full argument and in the context of the purely do-
mestic body in respect of which there was no discernible policy reason why, if it

wi shed to confer |egal personality, Parlianent should not have adopted the fornula
of expressing corporation which it had already adopted in the case of other depart-
ments of state to which Atkin L.J. referred. Here, by contrast, there was not only
what Kerr L.J., in the course of his judgnment ([1989] Ch. 72, 169E) referred to as a
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"consistent parallelism between treaties creating international organisations on

t he one hand and the consequential donestic statutes and Orders in Council on the
other. But there were also, as he remarked, good reasons why Parlianent should not
have thought it right to resort to the expedient of creating a donestic corporation
as opposed nmerely to the conferment of separate | egal personality. These organi sa-
tions are organi sations of sovereign states and one can readily understand a rel uct-
ance to submit the internal workings of such a body to the donestic jurisdiction of
one of the menber states and to subject the body to a donestic w nding up jurisdic-
tion.

Al'l other considerations apart, the entire framework of the Order in Council, read
as a whole, nmlitates against the conclusion that the 1. T.C. was to be regarded in
| aw sinmply as an association of the nenber states having no separate |egal exist-
ence. The difficulties in the way of such a concl usion becone particul arly apparent
when reference is made to article 6 and consideration is given to the results if the
appel l ants are correct in their contentions. Article 4 contains the declaration
(rendered necessary by section 1(1) of the Act of 1968) that the I.T.C. is an organ-
i sation "of which the United Kingdom and the governnments of other sovereign powers
are nenbers,"” so that right fromthe outset a distinction is made between the organ-
isation and its menbers. Article 5 confers the capacities of a body corporate on
"the Council,” not on the menbers, while article 6 |ikew se confers inmunity from
suit and | egal process not on the nmenbers but on the Council. If the imunity is to
be waived it is to be waived by the Council not by the nmenbers. This is to be con-
trasted with article 14 which deals with the immunity of representatives of "the
menber countries of the Council and of inter-governmental organisations participat-
ing in the International Tin Agreenent” and provides for the immunity to be waived
by "the menber country or by the inter-government organisation whomthey represent.”
That apart, article 6 has to be |ooked at in the context of the law as it sood when
the Order in Council was made. The nodification to the doctrine of sovereign im
munity contained in the Act of 1978 had not yet been introduced, so that the nmenber
states enjoyed at that time conplete immunity fromlegal process. *700 Thus, if the
appel l ants are right, the effect of article 6(1), qualifying (in sub-paragraph (c))
the imunity in respect of an arbitration award, was to dimnish the sovereign im
munity of nenber states in relation to contracts nade by themin the name of the
. T.C. whilst, at the sane tine, it conferred on the United Kingdoman immunity in
relation to such contracts which, having regard to the provisions of the Crown Pro-
ceedi ngs Act 1947, it did not previously enjoy. That Parlianent could have intended
to bring about such consequences w thout any express words and wi thout any apparent
necessity to do so trascends the bounds of credibility.

For all these reasons, | conclude that the effect of the Oder in Council was to
create the I.T.C. (which, as an international |egal persona, had no status under the
| aws of the United Kingdom) a legal person in its own right, independent of its mem
bers. In engaging in the contracts on which the clains of the brokers and the banks
are based, it was the contracting party. Its nmenbers were not. It was to the I.T.C.
and not to its nenbers that credit was extended and it is elenentary that the only
persons liable and entitled under a contract, in the absence of trust or agency, are
the parties to the contract. The decision of this House in Salonon v. A Sal onbn &
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Co. Ltd. [1897] AC. 22 is as nuch the law today as it was in 1896. | amleft in no
doubt, therefore, that submission A was rightly rejected in the courts bel ow and
that if a contractual claimagainst the nenber states is to be established, it has
to be found either by postulating a concurrent primary or secondary liability either
ari sing by independent contract (or possibly as a matter of |law) or through the doc-
trine of agency.

Submi ssion B(1)

The appel l ant's subm ssions under this head accept that the Order in Council cre-
ated the I.T.C. as an independent |egal persona but go on to assert that the | ega
persona is one which, as a matter of law, is of such a nature that, in entering into
engagenents, it inposes liability, whether prinmary or secondary, on its constituent
nmenbers or, alternatively, does not exclude such liability. Taking the latter of
these alternatives first, the argunment starts fromthe sane initial proposition as
subm ssion A, nanely, that persons (including states) engaging in activities in the
nature of trade in the United Kingdomin association are |iable jointly and sever-
ally for the debts incurred in the nane of the association. Ganted, it is said,
that the I. T.C. was invested with |legal personality, it was not a |egal personality
of a type, such as a conpany incorporated under the Conpanies Acts, which excl udes
the liability of the constituent nmenbers. The object of conferring personality was
nerely to enable the I.T.C. to carry out its functions and it was unnecessary for
this purpose to exclude the liability attaching to the nenber states in engaging in
busi ness transactions in association. Accordingly, it is argued, the nmere creation
of a legal personality w thout incorporation does not displace the prinma facie |iab-
ility which arises fromthe engagenent of menber states collectively in transactions
in the nature of trade.

This argunent, as M. Pollock QC. has pointed out, falls down at two points. In
the first place, the proposition fromwhich it starts, that an activity in the
nature of trade engaged in in the nane of an unincorporated association results in
the joint and several liability of all the nmenbers of the association, is not only
unsupported by authority but is denonstrably inaccurate as a *701 general proposi-
tion. That, of course, may be the result if a partnership is established but the
result then flows fromthe equitable rule that each partner is the agent for the
other partners in matters within the scope of the partnership business. But,
secondly, and nore inportantly, it fails because it assunes what it seeks to denon-
strate, nanely that there is an existing state of liability and that the only ques-
tion to be answered is whether that is affected by the creation of the |egal person-
ality brought into being by the Oder in Council. That is sinply not the case. The
|.T.C. as a matter of English |aw owes its existence to the Order in Council. That
is what created the I.T.C. in donestic law and it was the |I.T.C. which entered into
the relevant contracts. It is sinply a matter of identifying the contracting party
and it is idle to inquire what the position would have been if the nenber states had
chosen to engage in activities as an uni ncorporated associ ati on and ot herw se than
through the 1. T.C. They did not do so or, to be nobre accurate, it is certainly not
denonstrated that they ever did at any tinme material to these appeals.
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It is argued, however, that there is no necessary reason why, in law, there should
not be created a legal entity one of the incidents of which is that there is inposed
on its nenbers a secondary liability for its obligations. Such bodies exist in the
| aw of the United Kingdom and the exanple is cited of the Scottish partnership
whi ch, both at common | aw and by statute (the Partnership Act 1890, section 4(2)),
enjoys a legal personality as a firm apart fromthe partners, who nevertheless re-
main jointly and severally liable for the firms debts. Such bodies did, indeed,
once exist in English law for section 25 of the Joint Stock Conpani es Act 1844 ex-
pressly provided for the corporators to be liable for the conpany's debts. There is
no reason, therefore, why, if it chose to do so, Parlianment should not create such a
"m xed entity."

That, of course, is irrefutable, but the questionis, didit do so by article 5 of
the Order in Council? Various grounds are advanced for suggesting that it did.
First, it is said that the Act of 1968 is a United Kingdom statute and positing that
section 1 of the Act was intended to enable the Crown to confer |egal personality,
it should not be assuned that Parlianent necessarily had in mind a |l egal personality
anal ogous to that of an English body corporate. There is, it is said, a presunption
agai nst an interpretation which would confer on the menbers an immnity fromliabil -
ity of the legal entity w thout safeguards for the creditors. Thus, it is argued,
the likelihood is that Parlianent, in enacting section 1 of the Act of 1968, had in
mnd the creation of an entity anal ogous to a Scottish partnership, since the object
of the section was purely the functional one of enabling international organisations
to function in the United Kingdom An alternative route to the same result is sug-
gested by reference to the presumed intention of the menber states in entering into
. T.A.6. The concept of a legal entity acconpani ed by a secondary liability in the
nat ural persons who conpose it is one which is well known in continental systens of
law - for instance, the societe en nomcollectif in the law of France. In providing
inl.T.A 6 that the I.T.C. should have | egal personality, it is, so it is said,
"probabl e" that the nenbers were contenplating a | egal personality of this type. In
entering into the Headquarters Agreenent the parties contenplated the creation of a
| egal personality of the sanme type as that contenplated in I.T.A 6 and, since the
Order in Council was nmade to give effect to the Headquarters Agreenent, there *702
must be attributed to Parlianent the intention to provide for that type of personal -

ity.

My Lords, neither of these argunents appears to ne to be in the |east tenable.
Once given the existence of the |.T.C. as a separate |egal person and given that it
is that | egal person which was the contracting party in the transactions upon which
the appellants claim- the postulate fromwhich these submi ssions start - there is
no roomfor any further inquiry as to what type of |egal person the contracting
party is. The persons who can enforce contracts and the persons agai nst whom t hey
can be enforced in English law are the parties to the contract and in identifying
the parties to the contract there are no gradations of |egal personality. The |.T.C
as the contracting party is the only person liable on the contract, unless there can
be found sone positive provision in the law inposing liability on sonebody el se. The
presunpti on upon which the appellants rely against an interpretation which does not
provide for liability of the menbers is entirely unsupported by authority. I|ndeed,
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the very anal ogy relied upon in support of the subnmission - that is to say, section
25 of the Act of 1844 - in fact denonstrates the fallacy of it. As a |egal personal -
ity the joint stock conmpany created under the Act was the sole contracting party in
t he engagenents into which it entered and it was necessary for the legislature to

i mpose liability on the corporators by express statutory provision. By the Order in
Council, Parlianent conferred on the |I.T.C. the capacities of a body corporate, not
the capacities of a Scottish partnership. One searches in vain for anything in the
O der which would even suggest the inposition of liability for the |I.T.C's engage-
nments on the nenber states and, speaking for nyself, | find it fanciful that such
want can be supplied by reference to the "probabilities" of the menbers' intentions
in entering intol.T.A 6 and the United Kingdom s intentions in entering into the
Headquarters Agreenent. Quite apart fromthe fact that the argunment involves dir-
ectly founding individual rights in donestic |aw upon the intentions of sovereign
states in entering into the treaty and so infringes the principle of non-
justiciability, the appellants were unable to point any provision of |I.T.A 6 or of
t he Headquarters Agreenent which renotely suggested any such intention and, indeed,
there are nunerous indications pointing to an entirely opposite concl usion.

Submi ssion B(1l) has net with universal rejection both at first instance and in the
Court of Appeal. |I would |ikew se reject it.

Submi ssi on B(2)

Submi ssion B(2), which is the prinmary subnission of M. Burnton Q C. on behal f of
t he banks but which was adopted and expounded al so as a secondary subnission by M.
Ai kens Q C. for Macl ai ne Watson, seeks to arrive at the same result but by the route
of public international |aw The starting point is the principle established in Eng-
lish Private International Law that the liability of menbers of a foreign corporate
body for the debts of the corporation is to be deternmined by the | aw of place of in-
corporation. The principle is encapsulated in rule 174 of Dicey & Mrris, The Con-
flict of Laws, 11th ed. (1987), vol. 2, p. 1134:

"(1) The capacity of a corporation to enter into any legal transaction is gov-

erned both by the constitution of the corporation and by the |law of the country
whi ch governs the transaction in question. (2) Al matters concerning the constitu-
tion of a corporation are governed by the | aw of the place of incorporation.”
*703 The "matters concerning the constitution of a corporation" extend, according to
the conment which follows (p. 1136), to an "an individual's liability for the debts
or engagenents of the corporation."

The next step in the argunment is the submission that the Order in Council of 1972,
by articles 4 and 5, did no nore than recognise the existing international entity
known as the |I. T.C. and confer upon it the capacities and donestic status of a | ega
persona. It does not purport to define the attributes of the personality thus con-
ferred and for those one has to | ook, in accordance with rule 174 already referred
to, tothe lawof the |I.T.C.'s creation, i.e. international law That, it is submt-
ted, is a legitimte and, indeed, a necessary exercise for a nunicipal court to un-
dertake and an exam nation of the provisions of I.T.A 6, when considered in the
light of international |aw, denonstrates that the I.T.C. is a body so constituted as
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to involve a direct liability of its nenbers (either concurrent or secondary) for
the 1. T.C."s debts to third parties.

These subnissions were rejected by Kerr L.J. and Ral ph G bson L.J. in the Court of
Appeal , albeit on different grounds, but were accepted by Nourse L.J. who would have
hel d the respondents liable in the Macl ai ne Watson, Rayner and mul ti brokers' ac-
tions. They have been exhaustively and attractively put by M. Burnton and M.

Ai kens and appeared to nme initially to offer not only the only possible but also a
sustainable route to the appellants' goal. In the end, however, | have been per-
suaded that, however attractive, they do not bear close exam nation and cannot suc-
ceed.

The authorities cited in Dicey & Morris, The Conflict of Laws, for the starting
proposition on which the argunment is founded are, as Kerr L.J. renarked, sonewhat
exi guous but the proposition is, | think, a |logical one and can be accepted. At any
rate, for present purposes, it can be assuned to be correct. The first difficulty,
however, is in applying it to a case where the body concerned is not one which owes
its existence to a foreign systemof |aw but one which is created by the United
Ki ngdom | egi sl ati on. No doubt, for instance, a Jordani an conpany whose constitution
provides for the personal liability of its general partners will, by its contracts
in Engl and, engage the liability of those persons if it chooses to trade here: see
Johnson Matthey & Wallace Ltd. v. Alloush (1984) 135 N.L.J. 1012. But the sane res-
ult would not, of course, followif, instead of trading here as a Jordani an conpany
it established a linmted conpany under the Conpanies Acts and traded through the ne-
di um of that conpany. There is then no roomfor |ooking at the constitution of the
foreign entity and one is concerned only with the liabilities incurred by the entity
which is created under English | aw.

That is the initial difficulty. Let it be assuned, for the nmonent, that the inter-
nati onal entity known as the I.T.C. is, by the treaty, one for the engagenents of
whi ch the menber states becone liable in international |law, that entity is not the
entity which entered into the contract relevant to these appeals. Those contracts
were effected by the separate persona ficta which was created by the Order in Coun-
cil. The appellants seek to overcone this difficulty by the submi ssion that all that
the Order in Council does is to recognise an entity which has already been created
on the plane of international law by |I.T.A 6 and to confer on it the capacities of a
corporation. That, it is said, tells us nothing about the nature of the body and the
l[iability of its menbers. For that *704 one has to go back to the instrunent of cre-
ation of the I.T.C. in international |aw and, when one does, one finds that the con-
stitution of the I.T.C. as an international body is such as to engage the liability
of the nenber states. Accordingly, that constitutional consequence is inmported into
English aw by the principle of private international |aw enshrined in rule 174 of
Dicey & Morris, The Conflict of Laws.

Speaki ng for myself, | have not felt able to accept even the initial step of this
subm ssion. Wiilst it is, of course, not inaccurate to describe article 4 of the O -
der as one which "recognises” the |I.T.C. as an international organisation, such "re-
cognition” is of no consequence in donestic |aw unless and until it is acconpanied
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by the creation of a | egal persona. Wthout the Order in Council the |I.T.C. had no

| egal existence in the |aw of the United Kingdom and no significance save as the
nane of an international body created by a treaty between soverei gn states which was
not justiciable by nunicipal courts. What brought it into being in English | aw was
the Order in Council and it is the Oder in Council, a purely donmestic nmeasure, in
whi ch the constitution of the |egal persona is to be found and in which there has to
be sought the liability of the nenbers which the appellants seek to establish, for
that is the act of the |.T.C.'s creation in the United Ki ngdom

But even if this can be surnmounted, there is, in ny judgnent, an even nore conpel -
ling reason why the subm ssion cannot succeed. Wether it is said that Parlianent,
in creating the |l egal persona of the I.T.C. by the Order in Council intended to cre-
ate, on the donestic plane, a | egal persona of the same type and having the same at-
tributes in all respects as the |egal persona created in international |aw, or
whether it is said, as the appellants argue, that Parliament, in conferring capacit-
ies on a domestic |egal persona, nerely recogni sed and received into English lawthe
i nternational persona brought into existence by the treaty made between sovereign
states, the result is the same, nanely, that the rights and liabilities arising as a
matter of English law in and agai nst the nenber states are founded, created and reg-
ulated in and can be ascertained only by reference to I.T. A 6.

It is at this point that the nenbers of the Court of Appeal diverged, Kerr L.J.
and Nourse L.J. taking the view that justice and good sense dictated a reference to
the treaty and that the principle of non-justificability nust give way, Ral ph G bson
L.J. holding (as Staughton J. had held in the court below) that such a reference was
direct infringenent of the principle and was inpermssible. For ny part, | am per-
suaded that Ral ph G bson L.J. and Staughton J. were correct.

As previously mentioned, the consequence in English |aw of the creation of an ar-
tificial person, separate fromthe nmenbers who conpose it, is that that artificia
person alone is answerable for the debts which it incurs in its own nanme and for its
own benefit. Agency apart, there is nothing in English [ aw which inposes liability
on the nenbers. If the nenber states and the Crown in right of the United Ki ngdom
are to be made liable on the engagenents into which the I.T.C. has entered, that Ii-
ability arises solely fromthe provisions of I.T.A 6 as it falls to be construed in
international law, so that the English private law rights and obligations of the
creditors and the nmenber states will be directly altered and new rights and obliga-
tions not otherw se existing created by the provisions of an international treaty
whi ch have never been incorporated into English | aw

*705 Both Kerr L.J. and Nourse L.J. felt able to contenplate the derivation of
rights and the inposition of obligations in this way because of internal references
in the Order in Council, although they relied upon difference provisions. Nourse
L.J. discerned in article 4, which recites sinmply that the I.T.C. is an internation-
al organisation, a mandatory requirenent to consider the nature of the I.T.C. in in-
ternational law and thus, in effect, the incorporation of I.T.A 6 into English | aw.
Kerr L.J., by contrast, deduced fromthe express references of the I.T.A in art-
icles 2 and 14 (which refer respectively to the "official activities undertaken pur-
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suant to" I.T.A 4 and to nenbership of inter-governmental organisations under art-
icle 50 of that agreenent) and fromthe express references to the Headquarters
Agreenent in articles 1 and 6(c) that this was an unprecedented hybrid situation

bet ween an uni ncorporated treaty and an expressly incorporated treaty which justi-
fied a departure fromthe principle of non-justiciability. For ny part, | have not
felt able to accept either approach. Article 4 inposes no necessary or nandatory re-
quirement to jettison the general rule of non-justiciability of an unincorporated
treaty and to consider the nature of the I.T.C. in international law. It is nmerely
the formal declaration rendered necessary by section 1(1) of the Act of 1968 as the
condi tion precedent to the naking of the provisions envisaged in section 1(2) and it
entails no nore than a recognition that there is an international organisation, cre-
ated by treaty, of which the United Kingdomis a nenber. As regards the references
to the treaty provisions, these are made for the very linited purposes of defining
the official activities of the |I.T.C. and the inter-governnental organi sations whose
representatives are qualified for the inmunities conferred by the Order. It cannot
be deduced fromthis that Parlianent was opening the door for the reception into
English law of all the terns of the treaty and the creation, sub silentio, of rights
and duties not grounded upon donestic |aw but created solely by the treaty provi-

si ons.

It is argued, however, that if one supposes, for exanple, that I.T.A 6 contained
an express declaration that the menber states agreed to underwite all the liabilit-
ies of the I.T.C., it would be absurd that no cogni sance of such a provision should
be taken by a domestic court. For ny part, | do not think so and, indeed, this is an
excel | ent exanmpl e of the operation of the non-justiciability principle. If the
treaty contained such a provision and Parlianment had not seen fit to incorporate it
i nto nuni cipal |aw by appropriate legislation, it would not be for the courts to
supply what Parlianment had omtted and thus to confer on the Crown a power to alter
the I aw wi thout the intervention of the |egislature. The renedy, if there be one,
lies in international law, not in the domestic courts.

It is said that it is illogical to pernit reference to the terms of the treaty in
order to resolve an anbiguity in donestic legislation passed to give effect to it
but to deny it for the purpose of ascertaining the nature in international |aw of
the body to which the legislation relates. | do not in fact think that there is any
anbiguity in the legislation but, in any event, there is a world of difference
bet ween seeking to construe what the | egislature has said and seeking to supply pro-
vi sions of which the |egislation contains not the slightest hint on the basis of a
preconcei ved notion that such rights "ought" to be there.

A third avenue of approach to the appellants' objective is the suggestion that in-
ternational lawis "part of English |law' see Triquet v. Bath (1764) 3 Burr. 1478,
per Lord Mansfield C J.; *706 Trendtex Trading Corporation v. Central Bank of N ger-
ia [1977] QB. 529, 554, per Lord Denning MR It is contended that there is a rule
of international |aw that where sovereign states by treaty bring into being an in-
ternational organisation which is intended to engage in conmercial transactions, the
menber states are liable, secondarily, for the organisation's debts to third parties
(whet her states or individuals) unless (a) the treaty expressly excludes such |iab-
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ility and (b) the exclusion is brought to the notice of third parties. Now assum ng
that such a rule could be established, | can see that it might be said that it forns
part of English |law and that reference to the treaty would not be precluded by the
non-justiciability rule inasnmuch as such reference would be solely for the purpose
of seeing whether it contained an express exclusion of liability and thus of determ
ining whether the rule - on this hypothesis now part of domestic |law - applies. Such
an argunent cannot run, nor indeed has it, | think, been advanced in precisely these
terms. If such a rule exists, it is at highest a rule of construction, and however
the matter is |ooked at, the question of liability or no liability stems froman un-
incorporated treaty which, without |egislation, can neither create nor destroy

ri ghts under donestic |aw

| accordingly concur in the reasoning of Ral ph G bson L.J. and woul d hold that
subm ssion B(2) falls at the first hurdle. But even if this were wong, | amclearly
of opinion that the majority of the Court of Appeal were right to reject it for the
ot her reasons which they gave.

First and forenost, the "authorities" to which your Lordships were referred, which
consisted in the main of an i mense body of witings of distinguished internationa
jurists, totally failed to establish any generally accepted rule of the nature con-
tended for. Such witings as tended to support the supposed rule were in publica-
tions taking place since the affairs of the |I.T.C. cane before the courts in 1986
and express sinply the views of particular jurists about what rule of internationa
| aw ought to be accepted. They were, in any event, unclear as to whether the liabil-
ity suggested was prinmary or secondary, whether it was joint or several, and whether
it was to be contributed to equally or in sone other proportions. It was indeed sub-
mtted that it was not only open to your Lordships but was your Lordships' duty to
deci de these points as, indeed, Nourse L.J. had opined in the Court of Appeal. For
nmy part, | cannot accept this. Arule of international |aw beconmes a rule - whether
accepted into donestic law or not - only when it is certain and is accepted gener-
ally by the body of civilised nations; and it is for those who assert the rule to
denonstrate it, if necessary before the International Court of Justice. It is cer-
tainly not for a donestic tribunal in effect to legislate a rule into existence for
t he purposes of donmestic |aw and on the basis of material that is wholly indeterm n-
ate.

In an endeavour to establish acceptance of the supposed rule, attention was drawn
to sone 16 treaties establishing international organisations which contained provi-
sions expressly excluding liability on the part of the nenbers, but there was a very
[ arge nunber of sinmilar treaties which did not and the Court of Appeal found it im
possi bl e to make any useful deduction fromthem So do |

Equal Iy - although for the reasons given I do not think that the question arises -
| have been unable to accept the suggestion that there can be found in the terns of
the treaty itself indications of an intention that the nenber states should assume
*707 liability for the I.T.C. debts. Indeed, such indications as there are seemto
me to point in the contrary direction and to indicate that any liability assumed was
nmerely to the I.T.C. itself and existed only to the extent prescribed. In relation
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to the buffer stock, the assunption is throughout that any conmitrments will be net
out of cash or sales of tin (see particularly article 26) whilst articles 60 and 21
(read in conjunction with the definition of "government guarantees/governnent under-
takings" in article 2) are concerned with defining and limiting the obligations of
the nenber states to the |I.T.C. itself. For all these reasons, | amleft in no doubt
t hat subm ssion B(2) rmust be rejected.

Subni ssion C

Thi s subm ssi on, which was ably advanced by M. Sunption Q C. on behalf of the
nmul ti-brokers, relies upon the provisions of |I.T.A 6 as establishing that, as a mat-
ter of the constitution of the |I.T.C., it acted and was so constructed as to act as
t he agent of the nmenber states as undisclosed principals. This has been referred to
as "constitutional agency" and it does not rely upon the proof of any facts as to an
authority expressly conferred by the menbers upon the buffer stock nmanager. There
are allegations in the proceedings of such an express authority but they are not the
subj ect matter of the striking out applications fromwhich these appeals arise and
your Lordships are not concerned with them The distinction is, however, inportant
because it has, | think, a bearing on the application of the non-justiciability
principle which constitutes the first hurdle that M. Sunption has to surnount. As
has al ready been nmentioned, the existence and terns of the treaty are natters of
fact and | can well understand that if there be a contest as to whether A, B and C
have expressly authorised D to act as their agent, the fact that, in a contract to
which D was not a party, A B and C had agreed that they would so enpl oy him m ght
wel | be powerful evidence in support of an allegation that that is precisely what
they did. Wiat is said - and as | read their judgnents both Kerr L.J. and Ral ph G b-
son L.J. were prepared to entertain the subm ssion on this basis - is that the ex-
i stence of an authority constituting the |egal relationship of principal and agent
is a natter of fact. If such a relationship exists, then it gives rise to certain
justiciable consequences in domestic law and it is therefore permssible, wthout
infringing the principle of non-justiciability, to have regard to the terns of
I.T.A.6 in order to see whether, as a matter of fact, the legal relationship exis-
ted. In the end, the answer to the question does not, in nmy opinion, natter so far
as concerns the result of these appeals, because | amleft in no doubt at all that
t he agency subnission fails on other grounds which are fully dealt with in the judg-
nments under appeal. | have, however, found nyself unable, with deference, to concur
in the reasoning of the Court of Appeal in relation to this issue. The justiciable
i ssue of the consequences in donestic |aw of the creation of the relationship of
agency between the nmenber states and the |I.T.C. arises and arises only if there is
first determned as a natter of |aw what are the rights between the nenber states
and the |.T.C. The nmere fact that the respondents are nenbers of the I.T.C. and that
the 1. T.C. has entered into engagenents creates of itself no rights against the mem
bers in creditors of the I.T.C. The rights of creditors against the nenbers, if any,
depend solely on the creati on between the nenbers and the |.T.C. of the rights and
duties which, in donmestic law, are created by the authority which, as a natter of
law, is conferred on the I.T.C. Now whet her one says that the rights and duties
arising fromthat relationship arise froma contract stricto sensu between principa
and agent or *708 whether one treats themas arising by inplication of law fromthe
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fact of an authority conferred, the effect, if the subnission is accepted, is that,
as a matter of donestic law, a person who is not a party to a donestic contract is
subjected to the liabilities arising out of it. The obligations thus inposed and the
rights thus created in the other party to the contract are created by a docunment or
act in the law which is relied upon as creating the authority - in this case
I.T.A.6. It is that which defines the scope of the authority conferred and it is
that which alters the legal position in donestic |aw of the alleged principal and
agent. However one approaches the problem the obligations sought to be inmposed on
the respondents by this argunment stemfromthe treaty and have no separate existence
in domestic law without it. Again, M. Pollock was presented with the |ogical con-
sequence, which Kerr L.J. in particular felt unable to accept, that even if the
treaty between the nenber states had said in terns that they agreed to the organisa-
tion which they were creating acting as their agent, a donestic tribunal would be
precl uded by the non-justiciability principle fromtaking cognisance of it as the
source of the obligation asserted. M. Pollock accepted this consequence and, in ny
judgrment, he was right to accept it, however startling it may at first appear. One
has only to envisage a dispute, possibly between the nmenber states and the I.T.C. or
possi bly between the nenber states inter se, as to the scope and consequence of the
authority so agreed to be granted. This rmust necessarily be a question of the effect
of the treaty on the plane of international |aw and a domestic court has not the
conpetence so to adjudicate upon the rights of sovereign states. That, of course, is
not this case. The submission here is that when the provisions of |.T.A 6 are ex-
amined, it can be seen that the provision for the constitution and managenment of the
. T.C. and the way it is envisaged that it will conduct its operations have the ef-
fect of constituting it the agent for the nenbers. Thus your Lordships are invited
directly to enmbark upon the exercise of interpreting the ternms of the treaty and as-
certaining, on the basis of that determination, the rights of the nenbers in inter-
nati onal |aw and the consequences in municipal |aw of the rights so deterni ned.

see no escape from M. Pollock's submission that this directly infringes the prin-
ciple of non-justiciability. For ny part, therefore, like Staughton J., | would re-
ject submission C on the short and sinple ground that it raises an issue which is
not justiciable by an English court.

Even were it open to your Lordships to entertain the subm ssion, however, | find
nysel f entirely persuaded by the reasoning of the Court of Appeal in rejecting it on
the nmerits. Once given the creation of a separate |egal personality by the Oder in
Council, there appears to me to be no escape fromthe principle established by this
House in Salonobn v. A Salomon & Co. Ltd. [1897] A . C. 22, where the suggestion that
Sal onon & Co. Ltd. carried on business as agent for the corporators was firnmy and
decisively rejected. M. Sunption has sought to distinguish the case on the ground
that the 1. T.C. was brought into existence to carry out the purposes of its nmenbers
and not for its own purposes and that it is "conmposed" of its nenbers and operates
under their inmedi ate direction. An analysis was nade of the provisions of articles
4 to 8, article 13 and articles 21 and 28 of I.T.A. 6 in order to support the sugges-
tion that, unlike a board of directors, the Council owes no duties to the I.T.C but
acts entirely for its own benefit. Fromthis it was argued that the I.T.C., as a
body, was sinply the agent of the menbers. It is, perhaps, enough for ne to say
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that, speaking for nmyself, | can find no relevant distinction here between the gov-
ernance of a *709 linited conpany and the governance of the |I.T.C That they are
differently constituted is irrelevant. As Kerr L.J. pointed out in the course of his
judgrment [1989] Ch. 72, 189, whether a corporation acts directly on the instructions
of its nenbers, who constitute the directorate, or indirectly because of the nem
bers' control in general neeting, nmakes no difference in principle. The existence of
a board of directors in Salonobn's case played no part in the decision. An exam na-
tion of the constitution of the I.T.C., even if pernissible, does not support the
suggestion of "constitutional agency."

So far as the brokers' actions are concerned, the claimfails in any event on the
further ground, accepted by Staughton J. and upheld by the Court of Appeal, that the
terns of the standard form B contract of the London Metal Exchange, which governs
t he transacti ons sued upon, preclude any suggestion of agency. These terns unanbi gu-
ously specified that the contract is between "ourselves and yourselves as prin-
ci pal s" and the words which follow - "we alone being liable to you for its perform
ance" - cannot reasonably be construed as inporting that the words "as principal s"
refer only to the "ourselves" (the brokers) and not also to the "yourselves" (the
[.T.C.) M. Sunption's further subm ssion that "as principals" does not mean "as
sol e principals" was described by Kerr L.J. as commercialy inplausible. Wth that |
agr ee.

It follows fromwhat | have said that submi ssion C nust suffer the sane fate as
subm ssions A and B and | woul d accordingly dismss these appeals. | would add only
this. The rejection of the underlying subni ssions which formthe whol e basis of the
appel l ants' case nakes it unnecessary to consider the respondents' further objec-
tions - and in particular the question of immnity which the respondents raised in
the courts bel ow and whi ch were necessarily dealt with by the Court of Appeal. In
particular, that court heard and rejected argunments on behalf of the EEE C. that it
was, in any event, entitled to inmunity in the same way as a sovereign state. Your
Lordshi ps found it unnecessary to trouble M. Eder, who appeared for the E.E. C., at
the stage of the appeals in which the main argunments were presented, but reserved to
himliberty to address his submi ssions at a | ater stage should your Lordships' de-
cision on the principal points render such a course necessary. In the event, it has

not proved necessary but it should, | think, be stressed, in fairness to M. Eder's
clients, that they desired to subnit (as their printed case states) that the Court
of Appeal, in rejecting the claimto inmunity, had m sunderstood the argunent upon

whi ch that claimwas based. Their Lordshi ps have not heard the argument and have not
therefore had the occasion to formor express any view as to correctness or other-
wi se of the Court of Appeal's decision. It should al so be nentioned that M. Eder
woul d, had he been heard, have wi shed to subnit that the issue of the EEC's im
nmunity is one which mght require to be referred, pursuant to article 177 of the
E.E.C. Treaty, to the European Court of Justice. In the event, that does not arise.

The recei vershi p appeal

| turn finally to the appeal of Macl ai ne WAt son agai nst the dism ssal in the pro-
ceedings against the I.T.C. of their application for the appoi ntnent of a receiver.

© 2006 Thonmson/West. No Caimto Oig. U S CGovt. Wrks.



29 1.L.M 670 (1990) FOR EDUCATI ONAL USE ONLY Page 41
29 |.L.M 670 (1990)
(Cite as: 29 1.L.M 670)

The basis of this claimis that the I.T.C. is possessed of an asset in the formof a
right to be indemified by the respondents in the direct action appeals against the
liabilities incurred by the I.T.C. buffer stock nanager in the name of the I.T.C
and that a receiver by way of equitable *710 execution ought to be appointed for the
pur pose of pursuing that claimin the nane of the |I.T.C Your Lordships are not con-
cerned on this appeal with the question whether, assuning that the appellants can
denonstrate a justiciable cause of action against the nenbers of the I.T.C., a re-
cei ver by way of equitable execution ought, as a matter of the court's discretion

to be appointed. Your Lordships are concerned only with the question - or rather the
two questions - upon which the claimfoundered in the courts below, nanmely, (i) does
the 1. T.C. have any cause of action against the nenber states arising out of the
transactions of the buffer stock manager, and (ii) if so, is it a cause of action
which is justiciable by an English court?

Mllett J. held that there was no arguabl e cause of action in the |I.T.C against
its menmbers which did not involve a reliance upon |I.T.A 6 and accordingly he dis-
m ssed the application on the ground of non-justiciability. In the Court of Appeal
a nunber of issues argued before MIllett J., which had been defined in points of
claimprior to the hearing before him had dropped away and the appeal was argued,
as it has been argued before your Lordships, on the basis of anended points of claim
to which it may be convenient to refer at this stage

After setting out the establishnment of the |I.T.C. and the history of the proceed-
ings leading to the entry of judgnent against the I.T.C., the nub of the case is
pl eaded i n paragraphs 21 to 24. Paragraph 21, which rests upon the absence of jur-
idical personality inthe |I.T.C., is now no |longer material and | can confine nyself
to paragraphs 22 to 24 which are in the follow ng terns:

"22. Further or alternatively, the I.T.C. is entitled to be indemified by the
nmenber states jointly and severally upon the ground that the |I.T.C. entered into the
contracts at the express or inplied request of the nenmber states and having incurred
aliability is entitled by inplication of lawto be indemified by the said nmenber
state jointly and severally in respect of such liability.

"23. Further or alternatively, the plaintiffs will if necessary contend that the
tradi ng being carried out by the buffer stock manager of the I.T.C. (the '"B.S.M")
at all nmaterial tinmes in 1985, of which the contracts formpart, although carried
out with the full know edge, authority and at the request of the nenber states, was
out side the scope of the Sixth International Tin Agreenent 1981 ('I.T.A 6'), in that
it involved the creation of a buffer stock far in excess of the 50,000 tonnes
provided for in article 21 of |.T.A 6.

"24. |In support of the contentions in paragraphs 21, 22 and 23 above the
plaintiffs will rely inter alia on the nmatters pleaded in the particulars in the
schedul e hereto."

The particulars are of some inportance. They plead that the |I.T.C. entered into con-
tracts through its officers, who were, by the articles of the |I.T.C. there enuner-
ated, authorised to nanage the |I.T.C.'s buffer stock under the supervision of the
executive chairman who, in turn, was responsible to the Council; that the Counci

was conposed of the menbers and deci sions taken by sinple distributed majority.
Paragraph 4 is inportant and is in the following terns (with enphasis supplied):
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"Further, the nenbers acting in Council did in fact know and approve of, and au-
thorise the actions of the I.T.C. *711 officers including the maki ng of contracts
for the purchase of tin in particular the contracts referred to in paragraph 3 above
(referred to in these particulars as 'the Macl ai ne Watson contracts'). Further or
alternatively, the same were adopted, ratified and acqui esced in by the nenbers in
Council. The best particulars the plaintiffs can give prior to discovery or discov-
ery in proceedi ngs brought by the receiver are as follows . "

There then follow I engthy particulars in 16 sub-paragraphs directed to establishing
that the 1. T.C.'s financial position was known to the menbers through reports
rendered pursuant to Buffer Stock Operational Rules nade pursuant to |.T.A 6 and
that they were aware of and allowed a continuation of trading despite warnings that
a continuation of trading was a ganble which would [ ead to di saster. Sub-paragraph
(xvi) and paragraph 5 are in the follow ng ternmns:

"(xvi) Nonethel ess the nenbers acting through the Council ordered and/or allowed
the 1. T.C. officers to continue to trade in tin until 24 Cctober 1985.

"5. The court will be invited to infer fromthe above facts that the nmenber
states expressly or inmpliedly authorised and/or requested the |I.T.C. officers to
enter transactions including the Macl ai ne Watson contracts of their behalf."
| have stressed the way in which the case is pleaded because these all egations
(whi ch nust, for present purposes, be assuned to be true) denonstrate that
t hr oughout the menbers are not alleged to have acted individually but are alleged to
have acted only as and through the Council of the I.T.C

Basi ng thensel ves on these pl eadi ngs, the appellants argue that there is a general
principle of English law (to be found in the subm ssions of M. Cave in Dugdale v.
Lovering (1875) L.R 10 C.P. 196, 197, and approved by this House in Sheffield Cor-
poration v. Barclay [1905] A.C. 392) that

"when an act is done by one person at the request of another, which act is not
initself manifestly tortious to the know edge of the person doing it, and such act
turns out to be injurious to the rights of a third party, the person doing it is en-
titled to an indemity from hi mwho requested that it should be done.™
That right, it is argued, may arise w thout the necessity for any pre-existing
agreement between the parties and is a right governed by English |l aw which is justi-
ciable in an English court.

This contention was nmet by Lord Al exander Q C. on behalf of the respondent, in two
ways. Speaking for nyself, | confess to nore than a few reservations with regard to
t he question of whether a principle enunciated in the context of a request by Ato B
to carry out an act which turns out to be tortious or otherw se wongful and so sub-
jects Bto a liability in danages can be applied to the case of a body which enters
into a contract for its own purposes at the instance of its directorate. Directors
of limted conpani es would be both astoni shed and alarned to |learn of such a
hitherto unsuspected peril which they m ght have thought to have been successfully
laid to rest years ago by Sal omon v. A Salonon & Co. Ltd. [1897] A.C. 22. But your
Lordshi ps need not *712 take up tine on this, for, as | understand it, Lord Al exan-
der is content to concede that, given the facts pleaded, there mght at |east be an
arguabl e case for the establishnment of such a liability. He takes his stand on the
two different facets of non-justiciability. Adopting the reasoning of Ral ph G bson
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L.J. he argues, that, supposing that such a liability can theoretically exist, the
pl eadi ngs denonstrate that everything that was done was done in purported pursuance
of the provisions of |.T.A 6 by sovereign foreign states in circunstances in which
it could not possibly be contended with any col our of conviction that their transac-
tions were to be submitted to the jurisdiction of the nunicipal courts of this coun-

try.

He adopts and accepts - although he subnmits that it is strictly unnecessary to de-
cide the point - the primary ground relied upon by Ral ph G bson L.J. for rejecting
the appellant's claim which my be described as the act of state |inb of the prin-
ciple of non-justiciability and which nmay be summarised sinply by saying that issues
arising fromsuch transacti ons between sovereign states are not issues upon which a
muni ci pal court is capable of passing. It is neither conpetent nor equipped to do
so. To quote fromthe speech of Lord Wlberforce in Buttes Gas & Ol Co. v. Hammer
(No.3) [1982] A.C. 888, 938:

"Leaving aside all possibility of enbarrassnent in our foreign relations .
there are . . . no judicial or manageabl e standards by which to judge these issues,
or to adopt another phrase . . . the court would be in a judicial no-man's | and.
The creation and regul ation by a nunber of sovereign states of an international or-
gani sation for their common political and econom c purposes was an act jure inperi
and an adj udication of the rights and obligations between thensel ves and that organ-
isation or, inter se, can be undertaken only on the plane of international |aw The
transacti ons here concerned - the participation and concurrence in the proceedi ngs
of the Council authorising or countenancing the acts of the buffer stock manager -
were transactions of sovereign states with and within the international organisation
whi ch they have created and are not to be subjected to the processes of our courts
in order to determine what liabilities arising out of themattached to the nmenbers
in favour of the I.T.C. In the Court of Appeal both Kerr L.J. and Nourse L.J. enter-
tai ned reservati ons upon the question whether, in relation to a claimbased upon
agreements concluded by sovereign states in a conmmrercial context, it was right to
decline to adjudicate upon such a claimon the ground of what was conveniently de-
scribed by Kerr L.J. as "act of state non-justiciability."” But both Lords Justices
were at one with Ral ph Gbson L.J. in rejecting the appellant's application on the
same ground as that relied upon by Mllett J. at first instance, that is to say,
that 1. T.A 6 is an unincorporated treaty and there is sinply no way in which the
case can be put for a claimby the I.T.C. against its nenbers for an indemity or
contribution which does not, in the ultimte analysis, involve a reliance upon and
the interpretation of its provision, so that the claimis equally incapable of adju-
di cation under this Iinb of the principle of non-justiciability. If this is right,
then it really matters very little, save on a purely academ c |evel, whether the ap-
pellants' claimis equally incapable of adjudication in a municipal court by virtue
of act of state non-justiciability and it is unnecessary for your Lordships to re-
solve or reconcile the views of the menbers of the Court of Appeal on this aspect of
t he case.

*713 Since the ground expressed by MIllett J. for his decision represents Lord Al -
exander's prinmary submission, it will be convenient to examine this first. The gen-
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eral principle of indemity expounded in Dugdale v. Lovering, L.R 10 CP. 196 is
advanced by the appellants as the route by which they can avoid reliance upon the
provisions of I.T.A 6 and thus escape the difficulty created by the principle of
non-justiciability. In essence, this submission is that in exercising the capacities
conferred upon it by the Order in Council the I.T.C becones subject to mnunicipa
principles of conmon | aw and equity and that those principles govern the right of
the 1. T.C. against its menbers. If, it is argued, English nunicipal |aw confers, as
the automatic result of an English |aw transaction, a right of indemity against the
persons (be they states or individuals) at whose instance the transacti on was under-
taken, it matters not what private or public agreenent there nay be between the | at-
ter and the person effecting the transaction, the right attaches as an incident of
Engl i sh nunicipal |law and involves no necessary resort to the ternms of that agree-
ment. To say, the appellants argue, that acts are done because of a treaty is not
the sane as saying that they are done under a treaty, so that the nere exi stence of
the treaty as a background or even a notivating factor in the transaction provides
no reason why a claimby the actor against the instigator of the act should be re-
garded as resting on the treaty and so be non-justiciable. It was expressed thus by
M. MConbe QC. in the course of an able and hel pful argunent:

"The instructions of the state to the buffer stock manager of the I.T.C, which
are in reviewin the present case, though they would not have taken place had there
been no I.T.A. 6, are far renoved fromthe category of transactions which by reason
of being part of, or in performance of, an agreenent between states, are w t hdrawn
fromthe jurisdiction of the municipal courts."”
| feel two difficulties about accepting this argument in the context of the present
appeal. In the first place, it ignores what | apprehend to be the basis for the gen-
eral principle relied upon, which is inplied contract and nothing but inplied con-
tract. Secondly, it ignores the pleaded case upon the basis of which your Lordships
are invited to find an arguable claim

It is quite clear fromthe authorities which have been drawn to your Lordships
attention as establishing or supporting the general principle of indemity upon
whi ch the appellants rely that indemity is not the automati c consequence of a re-
guest to do an act. Such a right of indemity arises only where the circunstances
justify the inplication of a contract to indemify. The necessity for the inplica-
tion of a contractual obligation to indemmify is stated in Dugdale v. Lovering, L.R
10 C.P. 196, itself, by this House in Sheffield Corporation v. Barclay [1905] A C
392, and in subsequent cases in which the principle has been applied: see Yeung Ka
Yung v. Hong Kong and Shanghai Banki ng Corporation [1981] A . C. 787; the "Naviera
Mogor S. A v. Societe Metallurgique de Normandie (the "Nogar Marin") [1988] 1
Ll oyd's Rep. 412. Now it is elenentary that where the relationship between the
parties is regul ated by express agreement, there is no roomfor inplication save for
some term necessary for giving business efficacy to their agreenment. Thus, whilst it
may be that in the absence of some governing docunent regulating the terns upon
which a particular transaction or series of transactions is undertaken, the |aw
will, according to the circunstances, inply an obligation in one party to indemify
anot her, where there is such a *714 governi ng docunent there sinply is no roomfor
that inplication. Whichever way one | ooks at it, the existence of the governing doc-
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ument in the formof |I.T.A 6 has to be faced and is indeed faced in the pleading on
whi ch the appellants rely. Wence, then, do the appellants derive the inplied con-
tract upon which they necessarily have to rely to support their case?

| have already drawn attention to the points of claimand to the particulars and
stress again that these are particulars of the acts of the menbers "acting in Coun-
cil" and that the constitutional basis for the nenbers to act in Council and for the
officers of the |I.T.C. to act under the supervision of the Council is set out in
paragraphs 1 to 3 of the pleading. So that one is thrown back i mediately to |.T.A 6
and the request of the nmenber states which forns the foundation of the claimin
paragraph 5 is one which, throughout, is to be inferred fromthat which was done or
omtted by the Council of the I.T.C. acting under its constitutional document,
|.T.A.6. There is here no roomfor any inplication and if an obligation to i ndemify
is to be found, it is to be found only in or after consulting the ternms of I.T.A 6.
That involves the municipal court inrediately in interpreting I.T.A.6 in order to
see whether it contains provision for such an indemity or whether, within its
terms, there is roomfor one to be inplied. The ascertai nment and enforcenent of
such an indemity is not a justiciable issue.

It is, of course, true that the I.T.C., although the creation of the treaty on an
international level, is not itself a party to the treaty, but that cannot, in ny
judgrment, nake any difference in principle. | do not feel that | can express it bet-
ter than it was expressed by Mllett J. in the course of his judgment [1988] Ch. 1,
23:

"M. Littman submitted that the I.T.C.'s rights of indemity or contribution
fromits nenbers cannot derive fromthe Agreenent because the |.T.C. is not a party
to the treaty, and because in fact no such rights can be found in it. The Agreenent
is, of course, not only the agreenent between the nenbers which established the
I.T.C., but also the I.T.C.'s constitutional instrunent. Wiether it creates rights
bet ween the nmenbers only, or whether it creates rights also between the |I.T.C. and
the nmenbers, and if so whether its express provisions need to be augnented by fur-
ther inplied terns, are questions upon which, as a judge of the national courts of
one of the menber states only, | have no authority to pronounce. But let it be as-
suned that, for whatever reason, no right of indemity or contribution, express or
inmplied, is given to the I.T.C. by the treaty. Wuat follows? Wat follows is not
that the right nust derive fromsone other source, but that there is no such right."

It is argued that, if one postulates first of all a claimbased on a request to
t he buffer stock manager and the inplication of a purely donmestic contract to i ndem
nify arising fromthat request, |I.T.A 6 is brought into the issue only by way of de-
fence. The respondents cannot, it is said, have it both ways. If I.T.A 6 cannot be
referred to for the purpose of supporting the direct actions, it equally cannot be
referred to by way of defence by the I.T.C. Accordingly, it is said, it is the
. T.C. which is seeking to rely upon the treaty as a defence to a justiciable claim
in domestic law. A non-justiciable defence is no defence. This *715 argunent has a
certain attraction, but it is specious because it m sunderstands the respondents
submi ssion. I.T.A. 6 is not relied upon as a defence. This is a striking out applica-
tion and it is for the appellants to establish an arguable case. The case which they
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seek to establish is one which requires an inplied contract in pleaded circunstances
in which the express ternms of |.T.A 6 are thenselves relied upon as part of the es-
sential background giving rise to the very inplications sought to be nade. Wthin

t he confines of the pleaded case, the inplication cannot be made in vacuo and as if
. T.A.6's constitutional provisions did not exist. If an inplication is to be nmade
at all, it has to be made within the framework of I.T.A 6 and it is the ternms of

. T.A. 6 which have to be referred to and construed in order to found the inplied
contract upon which the claimrests.

| agree with MIllett J. and with the Court of Appeal that, however the matter is
approached, any claimof the |I.T.C against the nmenber states for indemity mnust ul -
timately rest upon I.T.A. 6. This is an issue which is not justiciable by your Lord-
ships and it is therefore unnecessary to deci de whether, in any event, any such
claimwoul d al so be precluded by act of state non-justiciability. I would accord-
ingly dismss this appeal also.

29 1.L.M 670 (1990)
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