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CASE CONCERNI NG THE ARREST WARRANT OF 11 APRIL 2000
( DEMOCRATI C REPUBLI C OF THE CONGO v. BELGA UM

I nternational Court of Justice
February 14, 2002
General List No. 121

*3 Facts of the case -- Issue by a Belgian investigating nmagi strate of "an inter-
nati onal arrest warrant in absentia" against the incunbent Mnister for Foreign
Affairs of the Congo, alleging grave breaches of the Geneva Conventions of 1949
and of the Additional Protocols thereto and crines against humanity -- |nterna-
tional circulation of arrest warrant through Interpol -- Person concerned sub-
sequently ceasing to hold office as Mnister for Foreign Affairs.

* %

First objection of Belgium-- Jurisdiction of the Court -- Statute of the Court,
Article 36, paragraph 2 -- Existence of a "legal dispute" between the Parties at
the tinme of filing of the Application instituting proceedings -- Events subsequent

to the filing of the Application do not deprive the Court of jurisdiction

Second obj ection of Belgium-- Motness -- Fact that the person concerned had
ceased to hold office as Mnister for Foreign Affairs does not put an end to the
di spute between the Parties and does not deprive the Application of its object.

Third objection of Belgium-- Adm ssibility -- Facts underlying the Application
instituting proceedi ngs not changed in a way that transforned the dispute origin-
ally brought before the Court into another which is different in character.

Fourth objection of Belgium-- Admissibility -- Congo not acting in the context
of protection of one of its nationals -- Inapplicability of rules relating to ex-
hausti on of |ocal renedies.

Subsi di ary argunment of Belgium-- Non ultra petita rule -- Claimin Application
instituting proceedings that Belgiumis claimto exercise a universal jurisdiction
in issuing the arrest warrant is contrary to international law -- C aimnot made
in final subm ssions of the Congo -- Court unable to rule on that question *4 in

the operative part of its Judgment but not prevented fromdealing with certain as-
pects of the question in the reasoning of its Judgnent.

* %
Imunity fromcrimnal jurisdiction in other States and also inviolability of an

i ncunbent M nister for Foreign Affairs -- Vienna Convention on Diplonmatic Rel a-
tions of 18 April 1961, preanble, Article 32 -- Vienna Convention on Consul ar Re-
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lati ons of 24 April 1963 -- New York Convention on Special M ssions of 8 Decenber
1969, Article 21, paragraph 2 -- Customary international law rules -- Nature of
the functions exercised by a Mnister for Foreign Affairs -- Functions such that,
t hr oughout the duration of his or her office, a Mnister for Foreign Affairs when
abroad enjoys full inmunity fromcrimnal jurisdiction and inviolability -- No
distinction in this context between acts performed in an "official" capacity and
those clainmed to have been perfornmed in a "private capacity".

No exception to inmmunity fromcrimnal jurisdiction and inviolability where an
i ncunmbent M nister for Foreign Affairs suspected of having comritted war crinmes or

crimes against humanity -- Distinction between jurisdiction of national courts and
jurisdictional immunities -- Distinction between immnity fromjurisdiction and

i mpunity.

I ssuing of arrest warrant intended to enable the arrest on Belgian territory of
an incunbent Mnister for Foreign Affairs -- Mere issuing of warrant a failure to
respect the inmunity and inviolability of Mnister for Foreign Affairs -- Purpose

of the international circulation of the arrest warrant to establish a |egal basis
for the arrest of Mnister for Foreign Affairs abroad and his subsequent extradi-
tion to Belgium-- International circulation of the warrant a failure to respect
the imunity and inviolability of Mnister for Foreign Affairs.

* %

Renedi es sought by the Congo -- Finding by the Court of international responsib-
ility of Bel gium maki ng good the noral injury conpl ai ned of by the Congo -- Bel gi-
um requi red by neans of its own choosing to cancel the warrant in question and so
informthe authorities to whomit was circul ated.

JUDGVENT

Present: President GU LLAUVE; Vice-President SH ; Judges ODA, RANJEVA, HERCZEGH,
FLEI SCHHAUER, KOROMA, VERESHCHETI N, HI GG NS, PARRA- ARANGUREN, KOO JMANS, REZEK,
AL- KHASAWNEH, BUERGENTHAL; Judges ad hoc BULA- BULA, VAN DEN WYNGAERT; Regi strar
COUVREUR.

In the case concerning the arrest warrant of 11 April 2000,
bet ween

the Denocratic Republic of the Congo,

*5 represented by

H E. M. Jacques Masangu-a- Mvanza, Ambassador Extraordi nary and Pl eni potentiary of
the Denocratic Republic of the Congo to the Kingdom of the Netherl ands,

as Agent;

© 2007 Thonmson/West. No Cdaimto Oig. US Gov. Wrks.



20021.C.J. 3 FOR EDUCATIONAL USE ONLY Page 3
2002 WL 32912040 (1.C.J), 20021.C.J. 3
(Citeas: 20021.C.J. 3)

H E. M. Ngele Masudi, Mnister of Justice and Keeper of the Seals,
Maitre Kosisaka Konmbe, Legal Adviser to the Presidency of the Republic,
M. Francois Ri gaux, Professor Emeritus at the Catholic University of Louvain,

Ms Moni que Chemillier-Cendreau, Professor at the University of Paris VIl (Denis
Di derot),

M. Pierre d' Argent, Chargé de cours, Catholic University of Louvain,
M. Mka N Gol o, Batonnier,

M. Dj ei na Wenbou, Professor at the University of Abidjan,

as Counsel and Advocates;

M. Mazyanbo Makengo, Legal Adviser to the Mnistry of Justice,

as Counsel | or,

and

t he Ki ngdom of Bel gi um

represented by

M. Jan Devadder, Director-Ceneral, Legal Matters, Mnistry of Foreign Affairs,
as Agent;

M. Eric David, Professor of Public International Law, Université libre de
Bruxel | es,

M. Dani el Bethlehem Barrister, Bar of England and \Wal es, Fellow of Clare Hall
and Deputy Director of the Lauterpacht Research Centre for International Law, Uni-
versity of Canbridge,

as Counsel and Advocates;

H E. Baron Oivier Gllés de Pélichy, Permanent Representative of the Kingdom of
Bel giumto the Organization for the Prohibition of Chenical Wapons, responsible
for relations with the International Court of Justice,

M. C aude Debrulle, Director-General, Crimnal Legislation and Human Ri ghts, M n-
istry of Justice,

M. Pierre Mrlet, Advocate-General, Brussels Cour d' Appel,

M. Wouter Detavernier, Deputy Counsellor, Directorate-Ceneral Legal Matters, M n-
istry of Foreign Affairs,
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M. Rodney Neufeld, Research Associate, Lauterpacht Research Centre for Interna-
tional Law, University of Canbridge,

M. Tom Vander haeghe, Assistant at the Université |ibre de Bruxelles,
THE COURT,
conmposed as above,
after deliberation,
delivers the follow ng Judgnent:

*6 1. On 17 COctober 2000 the Denpcratic Republic of the Congo (hereinafter re-
ferred to as "the Congo") filed in the Registry of the Court an Application insti-
tuti ng proceedi ngs agai nst the Kingdom of Bel gium (hereinafter referred to as "Bel -
gium') in respect of a dispute concerning an "international arrest warrant issued
on 11 April 2000 by a Bel gian investigating judge ... against the Mnister for
Foreign Affairs in office of the Denocratic Republic of the Congo, M. Abdul aye
Yer odi a Ndonmbasi ".

In that Application the Congo contended that Bel giumhad violated the "principle
that a State may not exercise its authority on the territory of another State",
the "principle of sovereign equality anong all Menbers of the United Nations, as
laid down in Article 2, paragraph 1, of the Charter of the United Nations", as
well as "the diplomatic imunity of the Mnister for Foreign Affairs of a sover-
eign State, as recognized by the jurisprudence of the Court and follow ng from
Article 41, paragraph 2, of the Vienna Convention of 18 April 1961 on Diplomatic
Rel ations".

In order to found the Court's jurisdiction the Congo i nvoked in the aforenen-
ti oned Application the fact that "Bel gium ha[d] accepted the jurisdiction of the
Court and, in so far as may be required, the [aforementioned] Application signi-
fie[d] acceptance of that jurisdiction by the Denpocratic Republic of the Congo".

2. Pursuant to Article 40, paragraph 2, of the Statute, the Application was
forthwith conmuni cated to the Governnent of Bel gium by the Registrar; and, in ac-
cordance with paragraph 3 of that Article, all States entitled to appear before
the Court were notified of the Application.

3. Since the Court included upon the Bench no judge of the nationality of either
of the Parties, each Party proceeded to exercise the right conferred by Article
31, paragraph 3, of the Statute to choose a judge ad hoc to sit in the case; the
Congo chose M. Sayeman Bul a-Bul a, and Bel gium Ms Christine Van den Wngaert.

4. On 17 October 2000, the day on which the Application was filed, the Government
of the Congo also filed in the Registry of the Court a request for the indication
of a provisional neasure based on Article 41 of the Statute of the Court. At the
heari ngs on that request, Belgium for its part, asked that the case be renopved
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fromthe List.

By Order of 8 Decenmber 2000 the Court, on the one hand, rejected Belgiums re-
guest that the case be renpved fromthe List and, on the other, held that the cir-
cunst ances, as they then presented thenselves to the Court, were not such as to
require the exercise of its power under Article 41 of the Statute to indicate pro-
vi sional nmeasures. In the sane Order, the Court also held that "it [was] desirable
that the issues before the Court should be determ ned as soon as possible" and
that "it [was] therefore appropriate to ensure that a decision on the Congo's Ap-
plication be reached with all expedition”

5. By Order of 13 Decenber 2000, the President of the Court, taking account of
the agreenent of the Parties as expressed at a neeting held with their Agents on 8
Decenber 2000, fixed tinme-limts for the filing of a Menorial by the Congo and of
a Counter-Menorial by Bel gium addressing both issues of jurisdiction and adni ss-
ibility and the nmerits. By Orders of 14 March 2001 and 12 April 2001, these tine-
limts, taking account of the reasons given by the Congo and the agreenent of the
Parties, were successively extended. The Menorial of the Congo was filed on 16 My
2001 within the tinme-limt thus finally prescribed.

6. By Order of 27 June 2001, the Court, on the one hand, rejected a request *7 by
Bel gi um for authorization, in derogation fromthe previous Orders of the President
of the Court, to submit prelimnary objections involving suspension of the pro-
ceedings on the nmerits and, on the other, extended the tine-linit prescribed in
the Order of 12 April 2001 for the filing by Bel giumof a Counter-Mnorial ad-
dressing both questions of jurisdiction and adm ssibility and the nmerits. The
Counter-Menorial of Belgiumwas filed on 28 Septenber 2001 within the tine-limt
t hus ext ended.

7. Pursuant to Article 53, paragraph 2, of the Rules, the Court, after ascertain-
ing the views of the Parties, decided that copies of the pleadings and docunents
annexed woul d be made available to the public at the opening of the oral proceed-
i ngs.

8. Public hearings were held from15 to 19 COctober 2001, at which the Court heard
the oral argunents and replies of:

For the Congo: H E. M. Jacques Masangu-a- Mvanza,
H E. M. Ngele Msudi,
Maitre Kosi saka Komnbe,
Francoi s Ri gaux,
Moni que Chenil i er-Gendr eau,
Pierre d' Argent.
Jan Devadder,
Dani el Bet hl ehem
Eri c Davi d.

For Bel gi um

s5335%
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9. At the hearings, Menbers of the Court put questions to Belgium to which
replies were given orally or in witing, in accordance with Article 61, paragraph
4, of the Rules of Court. The Congo provided its witten conments on the reply
that was given in witing to one of these questions, pursuant to Article 72 of the
Rul es of Court.

*

10. Inits Application, the Congo fornul ated the decision requested in the fol-
| owi ng terms:

"The Court is requested to declare that the Kingdom of Bel gi umshall annul the
international arrest warrant issued on 11 April 2000 by a Bel gian i nvestigating
judge, M. Vanderneersch, of the Brussels Tribunal de prem ere instance agai nst
the Mnister for Foreign Affairs in office of the Denpbcratic Republic of the
Congo, M. Abdul aye Yerodi a Ndonbasi, seeking his provisional detention pending a
request for extradition to Belgiumfor alleged crines constituting 'serious viola-
tions of international humanitarian |law , that warrant having been circul ated by
the judge to all States, including the Denpcratic Republic of the Congo, which re-
ceived it on 12 July 2000."

11. In the course of the witten proceedi ngs, the foll owi ng subm ssions were
presented by the Parties:

On behal f of the Governnment of the Congo,
in the Menorial:

“"In light of the facts and argunments set out above, the CGovernnent of the Deno-
cratic Republic of the Congo requests the Court to adjudge and declare that:

*8 1. by issuing and internationally circulating the arrest warrant of 11 Apri
2000 agai nst M. Abdul aye Yerodi a Ndonbasi, Belgiumcommtted a violation in re-
gard to the DRC of the rule of customary international |aw concerning the absolute
inviolability and imunity fromcrim nal process of incunbent foreign mnisters;

2. a formal finding by the Court of the unlawful ness of that act constitutes an
appropriate formof satisfaction, providing reparation for the consequent noral
injury to the DRC

3. the violation of international |aw underlying the issue and international cir-
culation of the arrest warrant of 11 April 2000 precludes any State, including
Bel gium from executing it;

4. Belgiumshall be required to recall and cancel the arrest warrant of 11 Apri
2000 and to informthe foreign authorities to whomthe warrant was circul ated
that, follow ng the Court's Judgnment, Bel gi umrenounces its request for their co-
operation in executing the unlawful warrant.”

On behal f of the Governnment of Bel gi um
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in the Counter-Mnorial:

"For the reasons stated in Part Il of this Counter-Menorial, Belgiumrequests
the Court, as a prelimnary matter, to adjudge and declare that the Court | acks
jurisdiction in this case and/or that the application by the Denocratic Republic
of the Congo agai nst Belgiumis inadm ssible.

If, contrary to the precedi ng submi ssion, the Court concludes that it does have
jurisdiction in this case and that the application by the Denocratic Republic of
the Congo is adm ssible, Belgiumrequests the Court to reject the subm ssions of
the Denocratic Republic of the Congo on the nerits of the case and to dismiss the
application.”

12. At the oral proceedings, the foll owi ng subm ssions were presented by the
Parties:

On behal f of the Governnment of the Congo,

“I'n light of the facts and argunents set out during the witten and oral pro-
ceedi ngs, the Governnent of the Denocratic Republic of the Congo requests the
Court to adjudge and declare that:

1. by issuing and internationally circulating the arrest warrant of 11 April 2000
agai nst M. Abdul aye Yerodi a Ndonbasi, Belgiumcomitted a violation in regard to
the Denocratic Republic of the Congo of the rule of customary international |aw
concerning the absolute inviolability and i mmunity fromcrimnal process of incum
bent foreign ministers; in so doing, it violated the principle of sovereign equal -
ity anpbng States;

2. a formal finding by the Court of the unlawful ness of that act constitutes an
appropriate form of satisfaction, providing reparation for the consequent nora
injury to the Denocratic Republic of the Congo;

3. the violations of international |aw underlying the issue and international cir-
culation of the arrest warrant of 11 April 2000 preclude any State, including Bel-
gium fromexecuting it;

4. Belgiumshall be required to recall and cancel the arrest warrant of 11 Apri
2000 and to informthe foreign authorities to whomthe warrant*9 was circul ated
that Bel gi um renounces its request for their cooperation in executing the unlawf ul
warrant."

On behal f of the Governnment of Bel gi um

"For the reasons stated in the Counter-Menorial of Belgiumand in its oral sub-
m ssions, Belgiumrequests the Court, as a prelimnary matter, to adjudge and de-
clare that the Court lacks jurisdiction in this case and/or that the Application
by the Denocratic Republic of the Congo against Belgiumis inadm ssible.
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If, contrary to the subnissions of Belgiumwith regard to the Court's jurisdic-
tion and the admissibility of the Application, the Court concludes that it does
have jurisdiction in this case and that the Application by the Denocratic Republic
of the Congo is adnissible, Belgiumrequests the Court to reject the subm ssions
of the Denocratic Republic of the Congo on the nerits of the case and to disniss
the Application."

* *x %

13. On 11 April 2000 an investigating judge of the Brussels Tribunal de prem ére
i nstance issued "an international arrest warrant in absentia'' against M. Abdu-

| aye Yerodi a Ndombasi, charging him as perpetrator or co-perpetrator, with of-
fences constituting grave breaches of the Geneva Conventions of 1949 and of the
Addi tional Protocols thereto, and with crimes against humanity.

At the tinme when the arrest warrant was issued M. Yerodia was the Mnister for
Foreign Affairs of the Congo

14. The arrest warrant was transnitted to the Congo on 7 June 2000, being re-
cei ved by the Congol ese authorities on 12 July 2000. According to Belgium the
warrant was at the sane tinme transnitted to the International Criminal Police O -
gani zation (Interpol), an organizati on whose function is to enhance and facilitate
cross-border crimnal police co-operation worldw de; through the latter, it was
circulated internationally.

15. In the arrest warrant, M. Yerodia is accused of having nade vari ous speeches
inciting racial hatred during the nmonth of August 1998. The crimes with which M.
Yer odi a was charged were punishable in Bel giumunder the Law of 16 June 1993 "con-
cerning the Puni shnent of Grave Breaches of the International Geneva Conventions
of 12 August 1949 and of Protocols | and Il of 8 June 1977 Additional Thereto", as
anmended by the Law of 10 February 1999 "concerning the Puni shnent of Serious Viol-
ations of International Humanitarian Law' (hereinafter referred to as the "Bel gi an
Law").

Article 7 of the Bel gian Law provides that "The Bel gi an courts shall have juris-
diction in respect of the offences provided for in the present Law, wheresoever
they may have been committed". In the present case, according to Belgium the com
plaints that initiated the proceedings as a result of which the arrest warrant was
i ssued emanated from 12 individuals all resident in Belgium five of whom were of
Bel gi an nationality. It is not contested by Bel gium however, that the all eged
acts to which *10 the arrest warrant relates were conmtted outside Belgian ter-
ritory, that M. Yerodia was not a Belgian national at the time of those acts, and
that M. Yerodia was not in Belgian territory at the tine that the arrest warrant
was issued and circulated. That no Bel gian nationals were victins of the violence
that was said to have resulted from M. Yerodia's all eged offences was al so uncon-
t est ed.

Article 5, paragraph 3, of the Belgian Law further provides that "[i]nmmunity at-
taching to the official capacity of a person shall not prevent the application of
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the present Law'

16. At the hearings, Belgiumfurther clained that it offered "to entrust the case
to the conpetent authorities [of the Congo] for enquiry and possible prosecution”,
and referred to a certain nunber of steps which it clainmed to have taken in this
regard from Septenber 2000, that is, before the filing of the Application insti-
tuti ng proceedi ngs. The Congo for its part stated the follow ng: "W have scant
i nformati on concerning the form[of these Belgian proposals]." It added that
"these proposals ... appear to have been made very bel atedly, nanely after an ar-
rest warrant against M. Yerodia had been issued”

17. On 17 COctober 2000, the Congo filed in the Registry an Application institut-
ing the present proceedi ngs (see paragraph 1 above), in which the Court was re-
guested "to declare that the Kingdom of Bel giumshall annul the international ar-
rest warrant issued on 11 April 2000". The Congo relied in its Application on two
separate legal grounds. First, it clained that "[t]he universal jurisdiction that
the Belgian State attributes to itself under Article 7 of the Law in question"
constituted a

"[v]iolation of the principle that a State may not exercise its authority on
the territory of another State and of the principle of sovereign equality anopng
all Menbers of the United Nations, as laid down in Article 2, paragraph 1, of the
Charter of the United Nations".

Secondly, it claimed that "[t]he non-recognition, on the basis of Article 5 ... of
the Bel gian Law, of the inmunity of a Mnister for Foreign Affairs in office" con-
stituted a "[v]iolation of the diplomatic imunity of the Mnister for Foreign Af-
fairs of a sovereign State, as recognized by the jurisprudence of the Court and
following fromArticle 41, paragraph 2, of the Vienna Convention of 18 April 1961
on Di plomatic Rel ations”.

18. On the sane day that it filed its Application instituting proceedings, the
Congo submtted a request to the Court for the indication of a provisional neasure
under Article 41 of the Statute of the Court. During the hearings devoted to con-
sideration of that request, the Court was informed that in Novenber 2000 a mi nis-
terial reshuffle had taken place in the Congo, follow ng which M. Yerodia had
ceased to hold office as Mnister for Foreign Affairs and had been entrusted with
the portfolio of Mnister of Education. Belgiumaccordingly clainmed that the
Congo' s Application had become npot and asked the Court, as has al ready been *11
recalled, to renove the case fromthe List. By Order of 8 Decenber 2000, the Court
rejected both Belgium s submissions to that effect and al so the Congo's request
for the indication of provisional neasures (see paragraph 4 above).

19. Fromm d-April 2001, with the formati on of a new Governnment in the Congo, M.
Yerodi a ceased to hold the post of Mnister of Education. He no |onger holds any
mnisterial office today.

20. On 12 September 2001, the Bel gian National Central Bureau of Interpol reques-
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ted the Interpol General Secretariat to issue a Red Notice in respect of M. Yero-
di a. Such notices concern individuals whose arrest is requested with a viewto ex-
tradition. On 19 Cctober 2001, at the public sittings held to hear the oral argu-
ments of the Parties in the case, Belgiuminforned the Court that Interpol had re-
sponded on 27 Septenber 2001 with a request for additional information, and that
no Red Notice had yet been circul at ed.

21. Although the Application of the Congo originally advanced two separate | ega
grounds (see paragraph 17 above), the subm ssions of the Congo in its Menorial and
the final subm ssions which it presented at the end of the oral proceedings refer
only to a violation "in regard to the ... Congo of the rule of customary interna-
tional |aw concerning the absolute inviolability and imunity fromcrim nal pro-
cess of incunbent foreign mnisters"” (see paragraphs 11 and 12 above).

* * %

22. In their witten pleadings, and in oral argunent, the Parties addressed is-
sues of jurisdiction and adnissibility as well as the nmerits (see paragraphs 5 and
6 above). In this connection, Belgiumraised certain objections which the Court
wi ||l begin by addressing.

* %

23. The first objection presented by Bel giumreads as foll ows:

"That, in the light of the fact that M. Yerodi a Ndonbasi is no |onger either
M ni ster for Foreign Affairs of the [Congo] or a mnister occupying any other pos-
ition in the ... Government [of the Congo], there is no longer a 'legal dispute
bet ween the Parties within the meaning of this termin the Optional Cl ause Decl ar-
ations of the Parties and that the Court accordingly lacks jurisdiction in this
case. "

24. Bel gium does not deny that such a |legal dispute existed between the Parties
at the tinme when the Congo filed its Application instituting proceedi ngs, and that
the Court was properly seised by that Application. However, it contends that the
guestion is not whether a | egal dispute *12 existed at that tinme, but whether a
| egal dispute exists at the present tine. Belgiumrefers in this respect inter
alia to the Northern Caneroons case, in which the Court found that it "may pro-
nounce judgnent only in connection with concrete cases where there exists at the
time of the adjudication an actual controversy involving a conflict of legal in-
terests between the parties" (I.C J. Reports 1963, pp. 33-34), as well as to the
Nucl ear Tests cases (Australia v. France) (New Zeal and v. France), in which the
Court stated the following: "The Court, as a court of law, is called upon to re-
sol ve existing disputes between States ... The dispute brought before it nust
therefore continue to exist at the tinme when the Court nmkes its decision" (I.C. J.
Reports 1974, pp. 270-271, para. 55; p. 476, para. 58). Belgium argues that the
position of M. Yerodia as Mnister for Foreign Affairs was central to the Congo's
Application instituting proceedi ngs, and enphasi zes that there has now been a
change of circunstances at the very heart of the case, in view of the fact that
M. Yerodia was relieved of his position as Mnister for Foreign Affairs in Novem
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ber 2000 and that, since 15 April 2001, he has occupied no position in the Govern-
ment of the Congo (see paragraphs 18 and 19 above). According to Belgium while
there may still be a difference of opinion between the Parties on the scope and
content of international |aw governing the inmunities of a Mnister for Foreign
Affairs, that difference of opinion has now beconme a matter of abstract, rather
than of practical, concern. The result, in Belgiunms view, is that the case has
become an attenpt by the Congo to "[seek] an advisory opinion fromthe Court", and
no |l onger a "concrete case" involving an "actual controversy" between the Parties,
and that the Court accordingly lacks jurisdiction in the case.

25. The Congo rejects this objection of Belgium It contends that there is indeed
a |l egal dispute between the Parties, in that the Congo clains that the arrest war-
rant was issued in violation of the inmunity of its Mnister for Foreign Affairs,
that that warrant was unlawful ab initio, and that this |egal defect persists des-
pite the subsequent changes in the position occupied by the individual concerned,
whil e Bel gium mai ntains that the issue and circul ation of the arrest warrant were
not contrary to international |aw. The Congo adds that the term nation of M.
Yerodia's official duties in no way operated to efface the wongful act and the
injury that flowed fromit, for which the Congo continues to seek redress.

*

26. The Court recalls that, according to its settled jurisprudence, its jurisdic-
tion nmust be determined at the time that the act instituting proceedi ngs was
filed. Thus, if the Court has jurisdiction on the date the case is referred to it,
it continues to do so regardl ess of subsequent events. Such events mght lead to a
finding that an application has subsequently *13 becone mobot and to a deci sion not
to proceed to judgnment on the nerits, but they cannot deprive the Court of juris-
diction (see Nottebohm Prelimnary Objection, Judgment, |.C J. Reports 1953, p.
122; Right of Passage over Indian Territory, Prelimnary OCbjections, Judgnent,
I.C.J. Reports 1957, p. 142; Questions of Interpretation and Application of the
1971 Montreal Convention arising fromthe Aerial I|ncident at Lockerbie (Libyan Ar-
ab Janahiriya v. United Kingdom), Prelimnary Objections, Judgnent, |.C J. Reports
1998, pp. 23-24, para. 38; and Questions of Interpretation and Application of the
1971 Montreal Convention arising fromthe Aerial I|ncident at Lockerbie (Libyan Ar-
ab Janmahiriya v. United States of Anerica), Prelimnary Objections, Judgnent,
I.C.J. Reports 1998, p. 129, para. 37).

27. Article 36, paragraph 2, of the Statute of the Court provides:

"The States parties to the present Statute may at any tinme declare that they
recogni ze as conpul sory ipso facto and wi thout special agreement, in relation to
any other State accepting the same obligation, the jurisdiction of the Court in
all legal disputes concerning:

(a) the interpretation of a treaty;

(b) any question of international I|aw
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(c) the existence of any fact which, if established, would constitute a breach of
an international obligation;

(d) the nature or extent of the reparation to be made for the breach of an inter-
nati onal obligation.”

On 17 Cctober 2000, the date that the Congo's Application instituting these pro-
ceedings was filed, each of the Parties was bound by a declaration of acceptance
of conpul sory jurisdiction, filed in accordance with the above provision: Bel gium
by a declaration of 17 June 1958 and the Congo by a declaration of 8 February
1989. Those decl arations contained no reservation applicable to the present case.

Moreover, it is not contested by the Parties that at the material tinme there was
a legal dispute between them concerning the international |awfulness of the arrest
warrant of 11 April 2000 and the consequences to be drawn if the warrant was un-
awful . Such a dispute was clearly a |l egal dispute within the nmeani ng of the
Court's jurisprudence, nanely "a di sagreenment on a point of law or fact, a con-
flict of legal views or of interests between two persons” in which "the claim of
one party is positively opposed by the other" (Questions of Interpretation and Ap-
plication of the 1971 Mntreal Convention arising fromthe Aerial I|ncident at
Lockerbi e (Libyan Arab Jamahiriya v. United Kingdom), Prelimnary Objections,
Judgnent, 1.C J. Reports 1998, p. 17, para. 22; and Questions of Interpretation
and Application of the 1971 Montreal Convention arising fromthe Aerial Incident
at Lockerbie (Libyan Arab Jamahiriya v. United States of Anmerica), Prelimnary Cb-
jections, Judgnment, 1.C. J. Reports 1998, pp. 122-123, para. 21).

28. The Court accordingly concludes that at the tine that it was seised *14 of
the case it had jurisdiction to deal with it, and that it still has such jurisdic-
tion. Belgium s first objection nmust therefore be rejected.

E

29. The second objection presented by Belgiumis the foll ow ng:

"That in the light of the fact that M. Yerodia Ndonbasi is no |onger either
M nister for Foreign Affairs of the [Congo] or a minister occupying any other pos-
ition in the ... Government [of the Congo], the case is now w thout object and the
Court should accordingly decline to proceed to judgment on the nerits of the
case."

30. Belgiumalso relies in support of this objection on the Northern Caneroons
case, in which the Court considered that it would not be a proper discharge of its
duties to proceed further in a case in which any judgnment that the Court m ght
pronounce woul d be "wi thout object™ (I.C J. Reports 1963, p. 38), and on the Nuc-
| ear Tests cases, in which the Court saw "no reason to allow the continuance of
proceedi ngs which it knows are bound to be fruitless"” (l1.C. J. Reports 1974, p.

271, para. 58; p. 477, para. 61). Belgium maintains that the declarations reques-
ted by the Congo in its first and second subnissions would clearly fall within the
princi pl es enunci ated by the Court in those cases, since a judgnment of the Court
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on the nerits in this case could only be directed towards the clarification of the
law in this area for the future, or be designed to reinforce the position of one
or other Party. It relies in support of this argunent on the fact that the Congo
does not allege any material injury and is not seeking conpensatory damages. It
adds that the issue and transmi ssion of the arrest warrant were not predicated on
the mnisterial status of the person concerned, that he is no longer a mnister,
and that the case is accordingly now devoid of object.

31. The Congo contests this argunment of Bel gium and enphasizes that the aim of
the Congo -- to have the disputed arrest warrant annulled and to obtain redress
for the noral injury suffered -- remains unachieved at the point in tine when the
Court is called upon to decide the dispute. According to the Congo, in order for
the case to have becone devoid of object during the proceedings, the cause of the
violation of the right would have had to di sappear, and the redress sought would
have to have been obt ai ned.

*

32. The Court has already affirnmed on a nunber of occasions that events occurring
subsequent to the filing of an application may render the application w thout ob-
ject such that the Court is not called upon to give a decision thereon (see Ques-
tions of Interpretation and Application of the 1971 Mont *15 real Convention
arising fromthe Aerial Incident at Lockerbie (Libyan Arab Janahiriya v. United
Ki ngdom), Prelimnary Objections, Judgnent, |.C J. Reports 1998, p. 26, para. 46;
and Questions of Interpretation and Application of the 1971 Montreal Convention
arising fromthe Aerial Incident at Lockerbie (Libyan Arab Janahiriya v. United
States of America), Prelimnary Objections, Judgnent, |1.C J. Reports 1998, p. 131
para. 45).

However, it considers that this is not such a case. The change which has occurred
in the situation of M. Yerodia has not in fact put an end to the dispute between
the Parties and has not deprived the Application of its object. The Congo argues
that the arrest warrant issued by the Belgian judicial authorities against M.
Yerodi a was and remains unlawful. It asks the Court to hold that the warrant is
unl awful , thus providing redress for the noral injury which the warrant allegedly
caused to it. The Congo al so continues to seek the cancellation of the warrant.

For its part, Belgiumcontends that it did not act in violation of internationa
aw and it disputes the Congo's subnmissions. In the view of the Court, it follows
fromthe foregoing that the Application of the Congo is not now w thout object and
that accordingly the case is not moot. Belgium s second objection nust accordingly
be rejected.

* %

33. The third Bel gian objection is put as foll ows:

"That the case as it now stands is naterially different to that set out in the
[ Congo]'s Application instituting proceedings and that the Court accordingly | acks
jurisdiction in the case and/or that the application is inadmssible."
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34. According to Belgium it would be contrary to | egal security and the sound
adm nistration of justice for an applicant State to continue proceedings in cir-
cunstances in which the factual dinmension on which the Application was based has
changed fundanental ly, since the respondent State would in those circunmstances be
uncertain, until the very last nmonent, of the substance of the clainms against it.
Bel gi um argues that the prejudice suffered by the respondent State in this situ-
ation is analogous to the situation in which an applicant State fornul ates new
clainms during the course of the proceedings. It refers to the jurisprudence of the
Court hol ding inadnissible new clains formulated during the course of the proceed-
i ngs which, had they been entertained, would have transforned the subject of the
di spute originally brought before it under the terns of the Application (see Fish-
eries Jurisdiction (Spain v. Canada), Jurisdiction of the Court, Judgment, |.C.J.
Reports 1998, pp. 447-448, para. 29). In the circunstances, Bel gium contends that,
if the Congo wishes to maintain its clainms, it should be required to initiate pro-
ceedings afresh or, at the very least, apply to the Court for pernission to anmend
its initial Application.

*16 35. In response, the Congo denies that there has been a substantial anmendment
of the terms of its Application, and insists that it has presented no new claim
whet her of substance or of form that would have transfornmed the subject-matter of
the dispute. The Congo mamintains that it has done nothing through the various
stages in the proceedi ngs but "condense and refine" its clainms, as do npst States
t hat appear before the Court, and that it is sinply making use of the right of
parties to amend their subm ssions until the end of the oral proceedings.

*

36. The Court notes that, in accordance with settled jurisprudence, it "cannot,
in principle, allow a dispute brought before it by application to be transforned
by amendnents in the subnissions into another dispute which is different in char-
acter" (Société conmercial e de Bel gi que, Judgnent, 1939, P.C. 1.J., Series A/ B, No.
78, p. 173; cf. Mlitary and Paranilitary Activities in and agai nst Ni caragua
(Nicaragua v. United States of America). Jurisdiction and Adm ssibility, Judgnent,
I.C.J. Reports 1984, p. 427, para. 80; see also Certain Phosphate Lands in Nauru
(Nauru v. Australia), Prelimnary Objections, Judgnent, |.C J. Reports 1992, pp.
264-267, in particular paras. 69 and 70). However, the Court considers that in the
present case the facts underlying the Application have not changed in a way that
produced such a transfornmation in the dispute brought before it. The question sub-
mtted to the Court for decision remains whether the issue and circulation of the
arrest warrant by the Belgian judicial authorities against a person who was at
that time the Mnister for Foreign Affairs of the Congo were contrary to interna-
tional |law. The Congo's final subm ssions arise "directly out of the question
which is the subject-nmatter of that Application" (Fisheries Jurisdiction (Federal

Republic of Germany v. lceland), Merits, Judgnent, |.C. J. Reports 1974, p. 203,
para. 72; see also Tenple of Preah Vihear, Merits, Judgnent, |.C J. Reports 1962,
p. 36).

In these circunstances, the Court considers that Bel gium cannot validly maintain
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that the dispute brought before the Court was transformed in a way that affected
its ability to prepare its defence, or that the requirenents of the sound adnmninis-
tration of justice were infringed. Belgiums third objection nust accordingly be
rej ect ed.

* %

37. The fourth Bel gian objection reads as foll ows:

"That, in the light of the new circunmstances concerning M. Yerodia Ndonbasi,
the case has assunmed the character of an action of diplomatic protection but one
in which the individual being protected *17 has failed to exhaust |ocal renedies,
and that the Court accordingly |acks jurisdiction in the case and/or that the ap-
plication is inadm ssible."

38. In this respect, Belgiumaccepts that, when the case was first instituted,
the Congo had a direct legal interest in the matter, and was asserting a claimin
its own nane in respect of the alleged violation by Belgiumof the inmunity of the
Congo's Foreign Mnister. However, according to Belgium the case was radically
transformed after the Application was filed, namely on 15 April 2001, when M.
Yerodi a ceased to be a nmenmber of the Congol ese Government. Bel gi um mai ntai ns that
two of the requests made of the Court in the Congo's final subm ssions in practice
now concern the legal effect of an arrest warrant issued against a private citizen
of the Congo, and that these issues fall within the realmof an action of diplo-
matic protection. It adds that the individual concerned has not exhausted al
avai |l abl e renedi es under Belgian law, a necessary condition before the Congo can
espouse the cause of one of its nationals in international proceedings.

39. The Congo, on the other hand, denies that this is an action for diplomatic
protection. It maintains that it is bringing these proceedings in the nane of the
Congol ese State, on account of the violation of the imunity of its Mnister for
Foreign Affairs. The Congo further denies the availability of remedi es under Bel -
gian law. It points out in this regard that it is only when the Crown Prosecutor
has become seised of the case file and nmakes subm ssions to the Chanbre du consei
that the accused can defend hinself before the Chanbre and seek to have the charge
di sm ssed.

*

40. The Court notes that the Congo has never sought to invoke before it M. Yero-
dia's personal rights. It considers that, despite the change in professional situ-
ation of M. Yerodia, the character of the dispute submtted to the Court by neans
of the Application has not changed: the dispute still concerns the | awful ness of
the arrest warrant issued on 11 April 2000 agai nst a person who was at the tinme
M nister for Foreign Affairs of the Congo, and the question whether the rights of
the Congo have or have not been violated by that warrant. As the Congo is not act-
ing in the context of protection of one of its nationals, Belgiumcannot rely upon
the rules relating to the exhaustion of |ocal renedies.

In any event, the Court recalls that an objection based on non-exhaustion of |oc-
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al remedies relates to the admi ssibility of the application (see Interhandel, Pre-
i mnary Cbjections, Judgnent, |.C J. Reports 1959, p. 26; Elettronica Sicula
S.p. A (ELSI), Judgnent, 1.C J. Reports 1989, p. 42, para. 49). Under settled jur-
i sprudence, the critical date for determining the adm ssibility of an application
is the date on which it is filed *18 (see Questions of Interpretation and Applica-
tion of the 1971 Montreal Convention arising fromthe Aerial Incident at Lockerbie
(Li byan Arab Jamahiriya v. United Kingdom, Prelimninary Objections, Judgment,
|.C.J. Reports 1998, pp. 25-26, paras. 43-44; and Questions of Interpretation and
Application of the 1971 Montreal Convention arising fromthe Aerial Incident at
Lockerbi e (Libyan Arab Jamahiriya v. United States of Anerica), Prelimnary Objec-
tions, Judgnment, |.C J. Reports 1998, pp. 130-131, paras. 42-43). Bel gium accepts
that, on the date on which the Congo filed the Application instituting proceed-

i ngs, the Congo had a direct legal interest in the matter, and was asserting a
claimin its own name. Belgium s fourth objection nust accordingly be rejected.

* %

41. As a subsidiary argument, Belgiumfurther contends that "[i]n the event that
the Court decides that it does have jurisdiction in this case and that the applic-
ation is adm ssible, ... the non ultra petita rule operates to limt the jurisdic-
tion of the Court to those issues that are the subject of the [Congo]'s final sub-
m ssions”. Bel gium points out that, while the Congo initially advanced a twofold
argunent, based, on the one hand, on the Belgian judge's |ack of jurisdiction,
and, on the other, on the immnity fromjurisdiction enjoyed by its Mnister for
Foreign Affairs, the Congo no longer clains in its final subm ssions that Bel gium
wrongly conferred upon itself universal jurisdiction in absentia. According to
Bel gium the Congo now confines itself to arguing that the arrest warrant of 11
April 2000 was unl awful because it violated the inmunity fromjurisdiction of its
M ni ster for Foreign Affairs, and that the Court consequently cannot rule on the
i ssue of universal jurisdiction in any decision it renders on the nmerits of the
case.

42. The Congo, for its part, states that its interest in bringing these proceed-
ings is to obtain a finding by the Court that it has been the victimof an inter-
nationally wrongful act, the question whether this case involves the "exercise of
an excessive universal jurisdiction" being in this connection only a secondary
consi deration. The Congo asserts that any consideration by the Court of the issues
of international |aw raised by universal jurisdiction would be undertaken not at
the request of the Congo but, rather, by virtue of the defence strategy adopted by
Bel gi um which appears to namintain that the exercise of such jurisdiction can "rep-
resent a valid counterweight to the observance of i munities"”

*

43. The Court would recall the well-established principle that "it is the duty of
the Court not only to reply to the questions as stated in the final subm ssions of
the parties, but also to abstain from deciding points not included in those sub-

m ssions" (Asylum Judgnment, |.C. J. Reports 1950, *19 p. 402). Wile the Court is
thus not entitled to deci de upon questions not asked of it, the non ultra petita
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rul e nonet hel ess cannot preclude the Court from addressing certain |legal points in
its reasoning. Thus in the present case the Court may not rule, in the operative
part of its Judgment, on the question whether the disputed arrest warrant, issued
by the Bel gian investigating judge in exercise of his purported universal juris-
diction, conplied in that regard with the rules and principles of internationa

| aw governing the jurisdiction of national courts. This does not nean, however,
that the Court may not deal with certain aspects of that question in the reasoning
of its Judgment, should it deemthis necessary or desirable.

* %

44. The Court concludes fromthe foregoing that it has jurisdiction to entertain
the Congo's Application, that the Application is not w thout object and that ac-
cordingly the case is not nmoot, and that the Application is adm ssible. Thus, the
Court now turns to the nmerits of the case.

* * %

45. As indicated above (see paragraphs 41 to 43 above), in its Application insti-
tuting these proceedi ngs, the Congo originally challenged the legality of the ar-
rest warrant of 11 April 2000 on two separate grounds: on the one hand, Bel giums
claimto exercise a universal jurisdiction and, on the other, the alleged viola-
tion of the immunities of the Mnister for Foreign Affairs of the Congo then in
of fice. However, in its subnmissions inits Menorial, and in its final subm ssions
at the close of the oral proceedings, the Congo invokes only the latter ground.

46. As a matter of logic, the second ground should be addressed only once there
has been a determination in respect of the first, since it is only where a State
has jurisdiction under international lawin relation to a particular matter that
there can be any question of imunities in regard to the exercise of that juris-
di ction. However, in the present case, and in view of the final formof the
Congo' s submi ssions, the Court will address first the question whether, assuning
that it had jurisdiction under international law to issue and circulate the arrest
warrant of 11 April 2000, Belgiumin so doing violated the imunities of the then
M ni ster for Foreign Affairs of the Congo.

* %

47. The Congo mmintains that, during his or her termof office, a Mnister for
Foreign Affairs of a sovereign State is entitled to inviolability *20 and to im
munity fromcrimnal process being "absolute or conplete”, that is to say, they
are subject to no exception. Accordingly, the Congo contends that no crimnal pro-
secution may be brought against a Mnister for Foreign Affairs in a foreign court
as long as he or she remains in office, and that any finding of crimnal respons-
ibility by a donestic court in a foreign country, or any act of investigation un-
dertaken with a view to bringing himor her to court, would contravene the prin-
ciple of immunity fromjurisdiction. According to the Congo, the basis of such
crimnal immnity is purely functional, and imunity is accorded under custonmary
international law sinply in order to enable the foreign State representative en-
joying such inmmnity to performhis or her functions freely and wi thout |et or
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hi ndrance. The Congo adds that the imunity thus accorded to Mnisters for Foreign
Affairs when in office covers all their acts, including any conmitted before they
took office, and that it is irrelevant whether the acts done whilst in office may
be characterized or not as "official acts".

48. The Congo states further that it does not deny the existence of a principle
of international crimnal |aw, deriving fromthe decisions of the Nurenberg and
Tokyo international mlitary tribunals, that the accused' s official capacity at
the time of the acts cannot, before any court, whether domestic or international,
constitute a "ground of exenption fromhis crimnal responsibility or a ground for
mtigation of sentence”. The Congo then stresses that the fact that an imunity
m ght bar prosecution before a specific court or over a specific period does not
mean that the same prosecution cannot be brought, if appropriate, before another
court which is not bound by that immunity, or at another tine when the immunity
need no | onger be taken into account. It concludes that imunity does not nmean im
punity.

49. Belgiumnaintains for its part that, while Mnisters for Foreign Affairs in
office generally enjoy an immunity fromjurisdiction before the courts of a for-
eign State, such inmmunity applies only to acts carried out in the course of their
of ficial functions, and cannot protect such persons in respect of private acts or
when they are acting otherwise than in the perfornmance of their official func-
tions.

50. Belgium further states that, in the circumstances of the present case, M.
Yerodi a enjoyed no immunity at the tine when he is alleged to have committed the
acts of which he is accused, and that there is no evidence that he was then acting
in any official capacity. It observes that the arrest warrant was issued agai nst
M. Yerodia personally.

*

51. The Court would observe at the outset that in international lawit is firmy
established that, as also diplomtic and consul ar agents, certain *21 hol ders of
hi gh-ranking office in a State, such as the Head of State, Head of Governnent and
M nister for Foreign Affairs, enjoy inmunities fromjurisdiction in other States,
both civil and crimnal. For the purposes of the present case, it is only the im
munity fromcrimnal jurisdiction and the inviolability of an i ncunmbent M nister
for Foreign Affairs that fall for the Court to consider

52. A certain nunber of treaty instrunments were cited by the Parties in this re-
gard. These included, first, the Vienna Convention on Diplomtic Relations of 18
April 1961, which states in its preanble that the purpose of diplomatic privileges
and inmunities is "to ensure the efficient performance of the functions of diplo-
matic missions as representing States". It provides in Article 32 that only the
sending State nay wai ve such imunity. On these points, the Vienna Convention on
Di pl omatic Relations, to which both the Congo and Bel gium are parties, reflects
custonary international |aw. The sane applies to the correspondi ng provisions of
the Vi enna Convention on Consul ar Rel ations of 24 April 1963, to which the Congo
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and Bel gium are also parti es.

The Congo and Bel gium further cite the New York Convention on Special M ssions of
8 Decenber 1969, to which they are not, however, parties. They recall that under
Article 21, paragraph 2, of that Conventi on:

"The Head of the Governnment, the Mnister for Foreign Affairs and ot her persons
of high rank, when they take part in a special mssion of the sending State, shal
enjoy in the receiving State or in a third State, in addition to what is granted
by the present Convention, the facilities, privileges and i munities accorded by
i nternational |aw"

These conventions provide useful guidance on certain aspects of the question of

i Mmunities. They do not, however, contain any provision specifically defining the
i Mmunities enjoyed by Mnisters for Foreign Affairs. It is consequently on the
basi s of customary international |aw that the Court nust decide the questions re-
lating to the inmunities of such Mnisters raised in the present case

53. In customary international |law, the imunities accorded to Mnisters for For-
eign Affairs are not granted for their personal benefit, but to ensure the effect-
ive performance of their functions on behalf of their respective States. In order
to determ ne the extent of these inmunities, the Court nust therefore first con-
sider the nature of the functions exercised by a Mnister for Foreign Affairs. He
or she is in charge of his or her CGovernnent's diplomatic activities and generally
acts as its representative in international negotiations and intergovernnenta
nmeeti ngs. Anbassadors and other diplomtic agents carry out their duties under his
or her authority. His or her acts may bind the State represented, and there is a
presunption that a Mnister for Foreign Affairs, sinmply by virtue of that office,
has full powers to act on behalf of the State (see, for *22 exanple, Article 7,
par agraph 2 (a), of the 1969 Vienna Convention on the Law of Treaties). In the
performance of these functions, he or she is frequently required to travel inter-
nationally, and thus nmust be in a position freely to do so whenever the need
shoul d arise. He or she nust also be in constant communication with the Govern-
ment, and with its diplomtic m ssions around the world, and be capabl e at any
time of conmunicating with representatives of other States. The Court further ob-
serves that a Mnister for Foreign Affairs, responsible for the conduct of his or
her State's relations with all other States, occupies a position such that, |ike
the Head of State or the Head of Government, he or she is recognized under inter-
national |aw as representative of the State solely by virtue of his or her office
He or she does not have to present letters of credence: to the contrary, it is
generally the Mnister who determ nes the authority to be conferred upon dipl omat -
ic agents and countersigns their letters of credence. Finally, it is to the Mnis-
ter for Foreign Affairs that chargés d' affaires are accredited.

54. The Court accordingly concludes that the functions of a Mnister for Foreign
Affairs are such that, throughout the duration of his or her office, he or she
when abroad enjoys full imunity fromcrimnal jurisdiction and inviolability.
That immunity and that inviolability protect the individual concerned agai nst any
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act of authority of another State which would hinder himor her in the perfornmance
of his or her duties.

55. In this respect, no distinction can be drawn between acts perfornmed by a M n-
ister for Foreign Affairs in an "official" capacity, and those clained to have
been perforned in a "private capacity", or, for that matter, between acts per-
formed before the person concerned assumed office as Mnister for Foreign Affairs
and acts comm tted during the period of office. Thus, if a Mnister for Foreign
Affairs is arrested in another State on a crimnal charge, he or she is clearly
t hereby prevented from exercising the functions of his or her office. The con-
sequences of such inpedinment to the exercise of those official functions are
equal ly serious, regardl ess of whether the Mnister for Foreign Affairs was, at
the tine of arrest, present in the territory of the arresting State on an "offi-
cial" visit or a "private" visit, regardl ess of whether the arrest relates to acts
al l egedly perforned before the person becanme the Mnister for Foreign Affairs or
to acts perfornmed while in office, and regardl ess of whether the arrest relates to
al l eged acts perfornmed in an "official" capacity or a "private" capacity. Further-
nore, even the nere risk that, by travelling to or transiting another State a M n-
ister for Foreign Affairs mi ght be exposing himself or herself to | egal proceed-
ings could deter the Mnister fromtravelling internationally when required to do
so for the purposes of the performance of his or her official functions.

E

*23 56. The Court will now address Bel gium s argunment that i munities accorded to
i ncunbent M nisters for Foreign Affairs can in no case protect them where they are
suspected of having conmitted war crinmes or crines against humanity. |In support of
this position, Belgiumrefers in its Counter-Menorial to various |legal instrunents
creating international crimnal tribunals, to exanples from national |egislation
and to the jurisprudence of national and international courts.

Bel gi um begi ns by pointing out that certain provisions of the instrunents creat-
ing international crimnal tribunals state expressly that the official capacity of
a person shall not be a bar to the exercise by such tribunals of their jurisdic-
tion.

Bel gi um al so pl aces enphasis on certain decisions of national courts, and in par-
ticular on the judgnents rendered on 24 March 1999 by the House of Lords in the
Uni ted Ki ngdom and on 13 March 2001 by the Court of Cassation in France in the
Pi nochet and Qaddafi cases respectively, in which it contends that an exception to
the imunity rule was accepted in the case of serious crines under internationa
| aw. Thus, according to Bel gium the Pinochet decision recognizes an exception to
the imunity rule when Lord MIllett stated that "[i] nternational |aw cannot be
supposed to have established a crine having the character of a jus cogens and at
the sane tinme to have provided an i munity which is coextensive with the obliga-
tion it seeks to inpose”, or when Lord Phillips of Worth Matravers said that "no
established rule of international law requires state imunity ratione materiae to
be accorded in respect of prosecution for an international crime". As to the
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French Court of Cassation, Belgiumcontends that, in holding that, "under interna-
tional law as it currently stands, the crinme alleged [acts of terrorism, irre-
spective of its gravity, does not cone within the exceptions to the principle of
immunity fromjurisdiction for incunbent foreign Heads of State", the Court expli-
citly recogni zed the existence of such exceptions.

57. The Congo, for its part, states that, under international law as it currently
stands, there is no basis for asserting that there is any exception to the prin-
ciple of absolute imunity fromcrimnal process of an incunbent Mnister for For-
eign Affairs where he or she is accused of having committed crines under interna-
tional |aw

In support of this contention, the Congo refers to State practice, giving partic-
ular consideration in this regard to the Pinochet and Qaddafi cases, and concl ud-
ing that such practice does not correspond to that which Belgiumclains but, on
the contrary, confirms the absolute nature of the inmunity fromcrimnal process
of Heads of State and Mnisters for Foreign Affairs. Thus, in the Pinochet case
the Congo cites Lord Browne-W I kinson's statenent that "[t] his inmunity enjoyed
by a head of state in power and an anmbassador in post is a conplete inmmunity at-
tached to the person of the head of state or anbassador and rendering himimune
fromall actions or prosecutions ...''. According to the Congo, the *24 French
Court of Cassation adopted the sane position in its Qaddafi judgnment, in affirning
that "international custom bars the prosecution of incunbent Heads of State, in
t he absence of any contrary international provision binding on the parties con-
cerned, before the crinmnal courts of a foreign State"

As regards the instrunents creating international crinmnal tribunals and the |at-
ter's jurisprudence, these, in the Congo's view, concern only those tribunals, and
no i nference can be drawmn fromthemin regard to crimnal proceedi ngs before na-
tional courts against persons enjoying inmunity under international |aw

*

58. The Court has carefully exam ned State practice, including national |egisla-
tion and those few decisions of national higher courts, such as the House of Lords
or the French Court of Cassation. It has been unable to deduce fromthis practice
that there exists under customary international |aw any form of exception to the
rul e according immunity fromcrimnal jurisdiction and inviolability to incunbent
M ni sters for Foreign Affairs, where they are suspected of having committed war
crimes or crimes against humanity.

The Court has al so exam ned the rules concerning the imunity or crimnal re-
sponsi bility of persons having an official capacity contained in the |legal instru-
ments creating international crimnal tribunals, and which are specifically ap-
plicable to the latter (see Charter of the International Mlitary Tribunal of
Nur emberg, Art. 7; Charter of the International MIlitary Tribunal of Tokyo, Art.
6; Statute of the International Crimnal Tribunal for the forner Yugoslavia, Art.
7, para. 2; Statute of the International Crimnal Tribunal for Rwanda, Art. 6
para. 2; Statute of the International Crinminal Court, Art. 27). It finds that
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these rules |ikewise do not enable it to conclude that any such an exception ex-
ists in customary international law in regard to national courts.

Finally, none of the decisions of the Nurenberg and Tokyo international mlitary
tribunals, or of the International Crimnal Tribunal for the former Yugoslavia,
cited by Bel giumdeal with the question of the inmunities of incunbent M nisters
for Foreign Affairs before national courts where they are accused of having com
mtted war crinmes or crines against humanity. The Court accordingly notes that
those decisions are in no way at variance with the findings it has reached above.

In view of the foregoing, the Court accordingly cannot accept Bel gium s argunent
in this regard

59. It should further be noted that the rules governing the jurisdiction of na-
tional courts nust be carefully distinguished fromthose governing jurisdictional

i munities: jurisdiction does not inply absence of inmmunity, while absence of im
munity does not inply jurisdiction. Thus, *25 although various international con-
ventions on the prevention and puni shnment of certain serious crimes inpose on
States obligations of prosecution or extradition, thereby requiring themto extend
their crimnal jurisdiction, such extension of jurisdiction in no way affects im
muni ti es under customary international |aw, including those of Mnisters for For-
eign Affairs. These remai n opposable before the courts of a foreign State, even
where those courts exercise such a jurisdiction under these conventions.

60. The Court enphasi zes, however, that the imunity fromjurisdiction enjoyed by
i ncunmbent M nisters for Foreign Affairs does not mean that they enjoy inpunity in
respect of any crinmes they m ght have committed, irrespective of their gravity.
Imunity fromcrimnal jurisdiction and individual crimnal responsibility are
guite separate concepts. VWiile jurisdictional imunity is procedural in nature,
crimnal responsibility is a question of substantive |law. Jurisdictional inmunity
may wel |l bar prosecution for a certain period or for certain offences; it cannot
exonerate the person to whomit applies fromall crimnal responsibility.

61. Accordingly, the inmunities enjoyed under international |aw by an incunbent
or former Mnister for Foreign Affairs do not represent a bar to crimnal prosecu-
tion in certain circunstances.

First, such persons enjoy no crimnal imunity under international law in their
own countries, and may thus be tried by those countries' courts in accordance with
the rel evant rules of donmestic |aw.

Secondly, they will cease to enjoy imunity fromforeign jurisdiction if the
State which they represent or have represented decides to waive that immunity.

Thirdly, after a person ceases to hold the office of Mnister for Foreign Af-
fairs, he or she will no longer enjoy all of the imunities accorded by interna-
tional law in other States. Provided that it has jurisdiction under internationa
law, a court of one State nay try a fornmer Mnister for Foreign Affairs of another
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State in respect of acts conmmitted prior or subsequent to his or her period of of-
fice, as well as in respect of acts conmitted during that period of office in a
private capacity.

Fourthly, an incunbent or former Mnister for Foreign Affairs may be subject to
crim nal proceedings before certain international crimnal courts, where they have
jurisdiction. Exanmples include the International Crimnal Tribunal for the forner
Yugosl avia, and the International Crimnal Tribunal for Rwanda, established pursu-
ant to Security Council resolutions under Chapter VIl of the United Nations
Charter, and the future International Crimnal Court created by the 1998 Ronme Con-
vention. The latter's Statute expressly provides, in Article 27, paragraph 2, that
"[i]munities or special procedural rules which nmay attach to the *26 official ca-
pacity of a person, whether under national or international |aw, shall not bar the
Court fromexercising its jurisdiction over such a person”.

* * %

62. G ven the conclusions it has reached above concerning the nature and scope of
the rules governing the inmunity fromcrimnal jurisdiction enjoyed by incunbent
M ni sters for Foreign Affairs, the Court nust now consider whether in the present
case the issue of the arrest warrant of 11 April 2000 and its international circu-
| ation violated those rules. The Court recalls in this regard that the Congo re-
guests it, inits first final subnission, to adjudge and declare that:

"[B]ly issuing and internationally circulating the arrest warrant of 11 Apri
2000 agai nst M. Abdul aye Yerodi a Ndonbasi, Belgiumcommtted a violation in re-
gard to the Denocratic Republic of the Congo of the rule of customary internation-
al law concerning the absolute inviolability and immunity fromcrimnal process of
i ncumbent foreign mnisters; in so doing, it violated the principle of sovereign
equality anmpbng States."

63. I n support of this subm ssion, the Congo maintains that the arrest warrant of
11 April 2000 as such represents a "coercive legal act” which violates the Congo's
imunity and sovereign rights, inasnmuch as it seeks to "subject to an organ of do-
mestic crimnal jurisdiction a menber of a foreign government who is in principle
beyond its reach” and is fully enforceable w thout special formality in Bel gium

The Congo considers that the nmere issuance of the warrant thus constituted a co-
ercive neasure taken agai nst the person of M. Yerodia, even if it was not ex-
ecut ed.

64. As regards the international circulation of the said arrest warrant, this, in
the Congo's view, not only involved further violations of the rules referred to
above, but al so aggravated the noral injury which it suffered as a result of the
opprobrium "thus cast upon one of the nobst prom nent nmenbers of its CGovernnment"
The Congo further argues that such circulation was a fundamental infringement of
its sovereign rights in that it significantly restricted the full and free exer-
cise, by its Mnister for Foreign Affairs, of the international negotiation and
representation functions entrusted to himby the Congo's fornmer President. In the
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Congo's view, Belgium"[thus] manifests an intention to have the individual con-
cerned arrested at the place where he is to be found, with a view to procuring his
extradition". The Congo enphasi zes noreover that it is necessary to avoid any con-
fusi on between the argunents concerning the |egal effect of the arrest warrant
abroad and the question of any responsibility of the foreign authorities giving
effect to it. It points out in this regard that no State has acted on the arrest
warrant, and that accordingly *27 "no further consideration need be given to the
specific responsibility which a State executing it mght incur, or to the way in
whi ch that responsibility should be related" to that of the Belgian State. The
Congo observes that, in such circunmstances, "there [would be] a direct causal re-
| ati onshi p between the arrest warrant issued in Belgiumand any act of enforcenment
carried out el sewhere”

65. Belgiumrejects the Congo's argunment on the ground that "the character of the
arrest warrant of 11 April 2000 is such that it has neither infringed the sover-
eignty of, nor created any obligation for, the [Congo]""’

Wth regard to the | egal effects under Belgian | aw of the arrest warrant of 11
April 2000, Bel gium contends that the clear purpose of the warrant was to procure
that, if found in Belgium M. Yerodia would be detained by the rel evant Bel gi an
authorities with a viewto his prosecution for war crinmes and crines agai nst hu-
manity. According to Belgium the Belgian investigating judge did, however, draw
an explicit distinction in the warrant between, on the one hand, immunity from
jurisdiction and, on the other hand, imunity from enforcenent as regards repres-
entatives of foreign States who visit Belgiumon the basis of an official invita-
tion, making it clear that such persons would be i nmune from enforcenent of an ar-
rest warrant in Belgium Belgiumfurther contends that, in its effect, the dis-
puted arrest warrant is national in character, since it requires the arrest of M.
Yerodia if he is found in Belgiumbut it does not have this effect outside Belgi-
um

66. In respect of the legal effects of the arrest warrant outside Bel gium Belgi-
um mai ntai ns that the warrant does not create any obligation for the authorities
of any other State to arrest M. Yerodia in the absence of sone further step by
Bel gi um conpl eting or validating the arrest warrant (such as a request for the
provi sional detention of M. Yerodia), or the issuing of an arrest warrant by the
appropriate authorities in the State concerned following a request to do so, or
the issuing of an Interpol Red Notice. Accordingly, outside Belgium while the
purpose of the warrant was admittedly "to establish a | egal basis for the arrest
of M. Yerodia ... and his subsequent extradition to Bel giuni, the warrant had no
| egal effect unless it was validated or conpleted by sone prior act "requiring the
arrest of M. Yerodia by the relevant authorities in a third State". Bel gium fur-
ther argues that "[i]f a State had executed the arrest warrant, it might infringe
M. [Yerodia's] crimnal imunity", but that "the Party directly responsible for
that infringement would have been that State and not Bel gi uni.

*
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67. The Court will first recall that the "international arrest warrant in absen-
tia'', issued on 11 April 2000 by an investigating judge of the Brussels Tribunal
de prem ére instance, is directed against M. Yerodia, *28 stating that he is "cur-
rently Mnister for Foreign Affairs of the Denocratic Republic of the Congo, hav-
ing his business address at the Mnistry of Foreign Affairs in Kinshasa". The war-
rant states that M. Yerodia is charged with being "the perpetrator or co-
perpetrator" of:

-- Crinmes under international |law constituting grave breaches causing harm by act
or omi ssion to persons and property protected by the Conventions signed at Geneva
on 12 August 1949 and by Additional Protocols |I and Il to those Conventions
(Article 1, paragraph 3, of the Law of 16 June 1993, as anended by the Law of 10
February 1999 concerning the punishnent of serious violations of international hu-
manitarian | aw)

-- Crinmes against humanity (Article 1, paragraph 2, of the Law of 16 June 1993, as
anended by the Law of 10 February 1999 concerning the punishnment of serious viola-
tions of international hunmanitarian |aw)."

The warrant refers to "various speeches inciting racial hatred" and to "particu-
larly virulent remarks" allegedly made by M. Yerodia during "public addresses re-
ported by the nmedia" on 4 August and 27 August 1998. It adds:

"These speeches allegedly had the effect of inciting the population to attack
Tutsi residents of Kinshasa: there were dragnet searches, manhunts (the Tutsi en-
eny) and | ynchi ngs.

The speeches inciting racial hatred thus are said to have resulted in severa
hundred deat hs, the internnent of Tutsis, summary executions, arbitrary arrests
and unfair trials."

68. The warrant further states that "the position of Mnister for Foreign Affairs
currently held by the accused does not entail imunity fromjurisdiction and en-
forcement”. The investigating judge does, however, observe in the warrant that
"the rule concerning the absence of inmunity under humanitarian | aw woul d appear

to require some qualification in respect of immunity fromenforcement" and ex-
plains as foll ows:

"Pursuant to the general principle of fairness in judicial proceedings, im
munity from enforcement nust, in our view, be accorded to all State representat-
ives wel comed as such onto the territory of Belgium (on 'official visits'). Wel-
com ng such foreign dignitaries as official representatives of sovereign States
i nvol ves not only rel ati ons between individuals but also relations between States.
This inplies that such wel cone includes an undertaking by the host State and its
various conmponents to refrain fromtaking any coercive neasures against its guest
and the invitation cannot beconme a pretext for ensnaring the individual concerned
in what would then have to be labelled a trap. In the contrary case, failure to
respect this *29 undertaking could give rise to the host State's international re-
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sponsibility."
69. The arrest warrant concludes with the foll ow ng order:

"We instruct and order all bailiffs and agents of public authority who nay be
so required to execute this arrest warrant and to conduct the accused to the de-
tention centre in Forest;

We order the warden of the prison to receive the accused and to keep him (her)
in custody in the detention centre pursuant to this arrest warrant;

We require all those exercising public authority to whomthis warrant shall be
shown to lend all assistance in executing it."

70. The Court notes that the issuance, as such, of the disputed arrest warrant
represents an act by the Belgian judicial authorities intended to enable the ar-
rest on Belgian territory of an incunmbent Mnister for Foreign Affairs on charges
of war crinmes and crinmes agai nst humanity. The fact that the warrant is enforce-
able is clearly apparent fromthe order given to "all bailiffs and agents of pub-
lic authority ... to execute this arrest warrant" (see paragraph 69 above) and
fromthe assertion in the warrant that "the position of Mnister for Foreign Af-
fairs currently held by the accused does not entail inmunity fromjurisdiction and
enforcenent”. The Court notes that the warrant did admttedly nake an exception
for the case of an official visit by M. Yerodia to Belgium and that M. Yerodia
never suffered arrest in Belgium The Court is bound, however, to find that, given
the nature and purpose of the warrant, its nmere issue violated the immunity which
M. Yerodia enjoyed as the Congo's incunbent Mnister for Foreign Affairs. The
Court accordingly concludes that the issue of the warrant constituted a violation
of an obligation of Bel giumtowards the Congo, in that it failed to respect the
immunity of that Mnister and, nmore particularly, infringed the immunity from
crimnal jurisdiction and the inviolability then enjoyed by himunder internation-
al |aw.

71. The Court al so notes that Belgiumadmts that the purpose of the internation-
al circulation of the disputed arrest warrant was "to establish a |l egal basis for
the arrest of M. Yerodia ... abroad and his subsequent extradition to Bel gi uni.
The Respondent maintains, however, that the enforcenent of the warrant in third
States was "dependent on sone further prelimnary steps having been taken" and
that, given the "inchoate" quality of the warrant as regards third States, there
was no "infringe[nent of] the sovereignty of the [Congo]''. It further points out
that no Interpol Red Notice was requested until 12 Septenmber 2001, when M. Yero-
dia no longer held ministerial office.

The Court cannot subscribe to this view As in the case of the warrant's issue
its international circulation fromJune 2000 by the Bel gian authorities, given its
nature and purpose, effectively infringed M. Yerodia s*30 inmunity as the Congo's
i ncunmbent M nister for Foreign Affairs and was furthernore liable to affect the
Congo' s conduct of its international relations. Since M. Yerodia was called upon
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in that capacity to undertake travel in the performance of his duties, the nere
international circulation of the warrant, even in the absence of "further steps"
by Bel gium could have resulted, in particular, in his arrest while abroad. The
Court observes in this respect that Belgiumitself cites information to the effect
that M. Yerodia, "on applying for a visa to go to two countries, [apparently]
| earned that he ran the risk of being arrested as a result of the arrest warrant
i ssued agai nst him by Bel giunf, adding that "[t]his, noreover, is what the [Congo]
hints when it wites that the arrest warrant 'sometines forced M nister Yero-
dia to travel by roundabout routes"'. Accordingly, the Court concludes that the
circulation of the warrant, whether or not it significantly interfered with M.
Yerodia's diplomatic activity, constituted a violation of an obligation of Bel gi um
towards the Congo, in that it failed to respect the immnity of the incunbent M n-
ister for Foreign Affairs of the Congo and, nore particularly, infringed the im
munity fromcrinmnal jurisdiction and the inviolability then enjoyed by himunder
i nternational |aw.

* *x %

72. The Court will now address the issue of the renedi es sought by the Congo on
account of Belgium s violation of the above-nentioned rules of international |aw.
Inits second, third and fourth subm ssions, the Congo requests the Court to ad-
judge and decl are that:

"A formal finding by the Court of the unlawful ness of [the issue and interna-
tional circulation of the arrest warrant] constitutes an appropriate form of sat-
i sfaction, providing reparation for the consequent noral injury to the Denobcratic
Republ i ¢ of the Congo;

The violations of international |aw underlying the issue and international cir-
culation of the arrest warrant of 11 April 2000 preclude any State, including Bel-
gium fromexecuting it;

Bel gi um shall be required to recall and cancel the arrest warrant of 11 April
2000 and to informthe foreign authorities to whomthe warrant was circul ated t hat
Bel gi um renounces its request for their co-operation in executing the unlawf ul
warrant. "

73. In support of those subm ssions, the Congo asserts that the ternination of
the official duties of M. Yerodia in no way operated to efface the wongful act
and the injury flowing fromit, which continue to exist. It argues that the war-
rant is unlawful ab initio, that "[i]t is fundanentally flawed" and that it cannot
therefore have any | egal effect today. It points *31 out that the purpose of its
request is reparation for the injury caused, requiring the restoration of the
situation which would in all probability have existed if the said act had not been
committed. It states that, inasnuch as the wongful act consisted in an interna
l egal instrument, only the "withdrawal" and "cancel |l ation" of the latter can
provi de appropriate reparation

The Congo further enphasizes that in no way is it asking the Court itself to
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wi t hdraw or cancel the warrant, nor to determnine the neans whereby Belgiumis to
conply with its decision. It explains that the w thdrawal and cancellation of the
warrant, by the nmeans that Bel gi um deens npst suitable, "are not nmeans of enforce-
ment of the judgment of the Court but the requested neasure of |egal reparation/
restitution itself". The Congo maintains that the Court is consequently only being
requested to declare that Bel gium by way of reparation for the injury to the
rights of the Congo, be required to w thdraw and cancel this warrant by the neans
of its choice.

74. Belgiumfor its part maintains that a finding by the Court that the imunity
enjoyed by M. Yerodia as Mnister for Foreign Affairs had been violated would in
no way entail an obligation to cancel the arrest warrant. It points out that the
arrest warrant is still operative and that "there is no suggestion that it
presently infringes the imunity of the Congo's Mnister for Foreign Affairs".

Bel gi um consi ders that what the Congo is in reality asking of the Court inits
third and fourth final subm ssions is that the Court should direct Belgiumas to
the nmethod by which it should give effect to a judgnent of the Court finding that
the warrant had infringed the immunity of the Congo's M nister for Foreign Af-
fairs.

*

75. The Court has already concl uded (see paragraphs 70 and 71) that the issue and
circulation of the arrest warrant of 11 April 2000 by the Bel gian authorities
failed to respect the immunity of the incunbent Mnister for Foreign Affairs of
the Congo and, nmore particularly, infringed the immunity fromcrimnal jurisdic-
tion and the inviolability then enjoyed by M. Yerodia under international |aw.
Those acts engaged Bel giums international responsibility. The Court considers
that the findings so reached by it constitute a formof satisfaction which will
make good the moral injury conplained of by the Congo.

76. However, as the Permanent Court of International Justice stated in its Judg-
nment of 13 Septenber 1928 in the case concerning the Factory at Chorzow

"[t]he essential principle contained in the actual notion of an illegal act --
a principle which seenms to be established by international practice and in partic-
ular by the decisions of arbitral tribunals -- is that reparation nmust, as far as
possi bl e, wi pe out all the consequences *32 of the illegal act and reestablish the
situation which would, in all probability, have existed if that act had not been
commtted" (P.C.I1.J., Series A, No. 17, p. 47).

In the present case, "the situation which would, in all probability, have existed

if [the illegal act] had not been comm tted" cannot be re-established nerely by a
finding by the Court that the arrest warrant was unl awful under international |aw
The warrant is still extant, and renmains unlawful, notw thstanding the fact that

M. Yerodia has ceased to be Mnister for Foreign Affairs. The Court accordingly
consi ders that Bel gium nmust, by neans of its own choosing, cancel the warrant in
guestion and so informthe authorities to whomit was circul ated
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77. The Court sees no need for any further remedy: in particular, the Court can-
not, in a judgment ruling on a dispute between the Congo and Bel gium indicate
what that judgment's inplications nmight be for third States, and the Court cannot
therefore accept the Congo's subm ssions on this point.

* *x %

78. For these reasons,
THE COURT,
(1) (A By fifteen votes to one,

Rej ects the objections of the Kingdomof Belgiumrelating to jurisdiction, npot-
ness and adm ssibility;

I N FAVOUR: President Guillaune; Vice-President Shi; Judges Ranjeva, Herczegh,
Fl ei schhauer, Koroma, Vereshchetin, Higgins, Parra-Aranguren, Kooijnmans, Rezek,
Al - Khasawneh, Buergenthal; Judges ad hoc Bul a-Bula, Van den Wngaert;

AGAI NST: Judge (da;
(B) By fifteen votes to one,

Finds that it has jurisdiction to entertain the Application filed by the Deno-
cratic Republic of the Congo on 17 Cctober 2000;

I N FAVOUR: President Guillaune; Vice-President Shi; Judges Ranjeva, Herczegh,
Fl ei schhauer, Koroma, Vereshchetin, Higgins, Parra-Aranguren, Kooijnmans, Rezek,
Al - Khasawneh, Buergenthal; Judges ad hoc Bul a-Bul a, Van den Wngaert;

AGAI NST: Judge (da;
(C) By fifteen votes to one,

Finds that the Application of the Denocratic Republic of the Congo is not w thout
obj ect and that accordingly the case is not noot;

I N FAVOUR President Guillaune; Vice-President Shi; Judges Ranjeva, Herczegh,
Fl ei schhauer, Koroma, Vereshchetin, Higgins, Parra-Aranguren, *33 Kooijnmans,
Rezek, Al -Khasawneh, Buergenthal; Judges ad hoc Bul a-Bul a, Van den Wngaert;

AGAI NST: Judge (da;
(D) By fifteen votes to one,
Finds that the Application of the Denocratic Republic of the Congo is adm ssible;

I N FAVOUR: President Guillaune; Vice-President Shi; Judges Ranjeva, Herczegh,
Fl ei schhauer, Koroma, Vereshchetin, Higgins, Parra-Aranguren, Kooijnmans, Rezek,
Al - Khasawneh, Buergenthal; Judges ad hoc Bul a-Bula, Van den Wngaert;
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AGAI NST: Judge (da;
(2) By thirteen votes to three,

Finds that the issue against M. Abdul aye Yerodi a Ndonbasi of the arrest warrant
of 11 April 2000, and its international circulation, constituted violations of a
| egal obligation of the Kingdom of Bel giumtowards the Denocratic Republic of the
Congo, in that they failed to respect the imunity fromcrimnal jurisdiction and
the inviolability which the incumbent Mnister for Foreign Affairs of the Denop-
cratic Republic of the Congo enjoyed under international |aw

I N FAVOUR: President Guillaune; Vice-President Shi; Judges Ranjeva, Herczegh,
Fl ei schhauer, Koroma, Vereshchetin, Higgins, Parra-Aranguren, Kooijnmans, Rezek
Buer gent hal ; Judge ad hoc Bul a-Bul a;

AGAI NST: Judges (da, Al -Khasawneh; Judge ad hoc Van den Wngaert;
(3) By ten votes to siXx,

Fi nds that the Kingdom of Bel gium nust, by neans of its own choosing, cancel the
arrest warrant of 11 April 2000 and so informthe authorities to whomthat warrant
was circul at ed.

I N FAVOUR President Guillaune; Vice-President Shi; Judges Ranjeva, Herczegh,
Fl ei schhauer, Koroma, Vereshchetin, Parra-Aranguren, Rezek; Judge ad hoc Bul a-
Bul a;

AGAI NST: Judges (da, Higgins, Kooijnmans, Al-Khasawneh, Buergenthal; Judge ad hoc
Van den Wngaert.

Done in French and in English, the French text being authoritative, at the Peace
Pal ace, The Hague, this fourteenth day of February, two thousand and two, in three
copies, one of which will be placed in the archives of the Court and the others
transmitted to the Government of the Denobcratic *34 Republic of the Congo and the
Government of the Kingdom of Bel gium respectively.

(Signed) Gl bert GU LLAUME, President.
(Si gned) Philippe COUWNREUR, Registrar.

Presi dent GU LLAUME appends a separate opinion to the Judgnent of the Court;
Judge ODA appends a di ssenting opinion to the Judgnment of the Court; Judge RANJEVA
appends a declaration to the Judgnent of the Court; Judge KOROVA appends a separ-
ate opinion to the Judgment of the Court; Judges H GG NS, KOO JMANS and BUERGENTH-
AL append a joint separate opinion to the Judgnent of the Court; Judge REZEK ap-
pends a separate opinion to the Judgment of the Court; Judge AL- KHASAWNEH appends
a dissenting opinion to the Judgnent of the Court; Judge ad hoc BULA-BULA appends
a separate opinion to the Judgnment of the Court; Judge ad hoc VAN DEN WYNGAERT ap-
pends a dissenting opinion to the Judgnent of the Court.
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(Initialled) GG
(Initialled) Ph.C

*35 SEPARATE OPI NIl ON OF PRESI DENT GUI LLAUME

[English Original Text]

Criminal jurisdiction of national courts -- Place of conmission of the offence --
Ot her criteria of connection -- Universal jurisdiction -- Absence of.
1. | fully subscribe to the Judgnent rendered by the Court. | believe it usefu

however to set out my position on one question which the Judgnment has not ad-
dressed: whether the Belgian judge had jurisdiction to issue an international ar-
rest warrant against M. Yerodia Ndombasi on 11 April 2000.

This question was raised in the Denocratic Republic of the Congo's Application
instituting proceedi ngs. The Congo mai ntai ned that the arrest warrant viol ated not
only M. Yerodia's inmunity as Mnister for Foreign Affairs but also "the prin-
ciple that a State may not exercise its authority on the territory of another
State". It accordingly concluded that the universal jurisdiction which the Bel gian
State had conferred upon itself pursuant to Article 7 of the Law of 16 June 1993,
as anmended on 10 February 1999, was in breach of international |aw and that the
same was therefore true of the disputed arrest warrant.

The Congo did not el aborate on this line of argument during the oral proceedi ngs
and did not include it in its final subm ssions. Thus, the Court could not rule on
this point in the operative part of its Judgnent. It could, however, have ad-
dressed certain aspects of the question of universal jurisdiction in the reasoning
for its decision (see Judgnment, para. 43).

That woul d have been a | ogical approach; a court's jurisdiction is a question
which it nmust decide before considering the immunity of those before it. In other
words, there can only be immunity fromjurisdiction where there is jurisdiction.
Moreover, this is an inportant and controversial issue, clarification of which
woul d have been in the interest of all States, including Belgiumin particular. I
believe it worthwhile to provide such clarification here.

2. The Belgian Law of 16 June 1993, as anmended by the Law of 10 February 1999,

ai ns at puni shing serious violations of international humanitarian law. It covers
certain violations of the Geneva Conventions of 12 August 1949 and of Protocols |
and Il of 8 June 1977 additional to those Conventions. It also extends to crines
agai nst humanity, which it defines in the terns used in the Rone Convention of 17
July 1998. Article 7 of the Law adds that "[t] he Bel gian courts shall have juris-
diction in respect of the offences provided for in the present Law, wheresoever
they may have been conmitted"

*36 3. The disputed arrest warrant accuses M. Yerodia of grave breaches of the
Geneva Conventions and of crines against humanity. It states that under Article 7
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of the Law of 16 June 1993, as anmended, perpetrators of those offences "fall under
the jurisdiction of the Belgian courts, regardless of their nationality or that of
the victins". It adds that "the Bel gian courts have jurisdiction even if the ac-
cused (Belgian or foreign) is not found in Belgium'. It states that "[i]n the mat-
ter of humanitarian |aw, the [ awraker's intention was thus to derogate fromthe
principle of the territorial character of crinmnal law, in keeping with the provi-
sions of the four Ceneva Conventions and of Protocol |I". It notes that

"the Convention of 10 Decenber 1984 against Torture and Other Cruel, |nhuman or
Degradi ng Treatnment or Punishment [is] to be viewed in the same way, recogni zing
the legitimcy of extra-territorial jurisdiction in the area and enshrining the
princi ple of aut dedere aut judicare''.

It concludes on these bases that the Bel gian courts have jurisdiction.

4. In order to assess the validity of this reasoning, the fundamental principles
of international |aw governing States' exercise of their crimnal jurisdiction
shoul d first be revi ewed.

The primary aimof the crimnal law is to enable punishnent in each country of
of fences commtted in the national territory. That territory is where evidence of
the of fence can nost often be gathered. That is where the offence generally pro-
duces its effects. Finally, that is where the punishnment inposed can nost natur-
ally serve as an exanple. Thus, the Permanent Court of International Justice ob-
served as far back as 1927 that "in all systenms of |aw the principle of the ter-
ritorial character of crimnal |law is fundamental” [FN1].

The question has, however, always renmai ned open whet her States other than the
territorial State have concurrent jurisdiction to prosecute offenders. A w de de-
bate on this subject began as early as the foundation in Europe of the nmjor nod-
ern States. Sone witers, |like Covarruvias and Grotius, pointed out that the pres-
ence on the territory of a State of a foreign criminal peacefully enjoying the
fruits of his crimes was intolerable. They therefore maintained that it should be
possi bl e to prosecute perpetrators of certain particularly serious crinmes not only
in the State on whose territory the crine was comritted but also in the country
where they sought refuge. In their view, that country was under an obligation to
arrest, followed by extradition or prosecution, in accordance with the maxi m aut
dedere aut judicare [FN2].

Begi nning in the eighteenth century however, this school of thought *37 favouring
uni versal puni shment was chall enged by another body of opinion, one opposed to
such puni shrent and exenplified notably by Mntesquieu, Voltaire and Jean-Jacques
Rousseau [FN3]. Their views found expression in ternms of crinmnal law in the works
of Beccaria, who stated in 1764 that "judges are not the avengers of humankind in
general ... Acrine is punishable only in the country where it was committed."

[ FN4]

Enl i ght ennent phil osophy inspired the | awmmakers of the Revol ution and ni neteenth-
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century law. Some went so far as to push the underlying logic to its concl usion,
and in 1831 Martens could assert that "the | awmaker's power [extends] over al
persons and property present in the State" and that "the | aw does not extend over
other States and their subjects" [FN5]. A century later, Max Huber echoed that as-
sertion when he stated in 1928, in the Amard in the Island of Pal mas case, that a
State has "excl usive conpetence in regard to its own territory"” [FNg].

In practice, the principle of territorial sovereignty did not permt of any ex-
ception in respect of coercive action, but that was not the case in regard to |e-
gislative and judicial jurisdiction. In particular, classic international |aw does
not exclude a State's power in sonme cases to exercise its judicial jurisdiction
over offences conmitted abroad. But as the Permanent Court stated, once again in
the "Lotus'' case, the exercise of that jurisdiction is not without its limts
[FN7]. Under the law as classically fornulated, a State normally has jurisdiction
over an offence conmitted abroad only if the offender, or at the very |east the
victim has the nationality of that State or if the crine threatens its internal
or external security. Odinarily, States are wi thout jurisdiction over crines com
mtted abroad as between foreigners.

5. Traditionally, customary international |aw did, however, recognize one case of
uni versal jurisdiction, that of piracy. In nore recent tines, Article 19 of the
CGeneva Convention on the High Seas of 29 April 1958 and Article 105 of the Montego
Bay Convention of 10 Decenber 1982 have provi ded:

"On the high seas, or in any other place outside the jurisdiction of any State
every State may seize a pirate ship or aircraft ... and arrest the persons and
sei ze the property on board. The courts of the State which carried out the seizure
may deci de upon the penalties to be inposed."”

*38 Thus, under these conventions, universal jurisdiction is accepted in cases of
pi racy because piracy is carried out on the high seas, outside all State territ-
ory. However, even on the high seas, classic international law is highly restrict-
ive, for it recognizes universal jurisdiction only in cases of piracy and not of
ot her conparable crines which mght also be conmtted outside the jurisdiction of
coastal States, such as trafficking in slaves [FN8] or in narcotic drugs or psy-
chot ropi ¢ substances [FN9].

6. The drawbacks of this approach becanme clear at the beginning of the twentieth
century in respect of currency counterfeiting, and the Convention of 20 Apri

1929, prepared within the League of Nations, narked a certain devel opnent in this
regard. That Convention enabled States to extend their crinmnal legislation to
counterfeiting crines involving foreign currency. It added that "[f]oreigners who
have conmmitted abroad" any offence referred to in the Convention "and who are in
the territory of a country whose internal |egislation recognises as a general rule
the principle of the prosecution of offences committed abroad, should be punish-
able in the sane way as if the offence had been conmitted in the territory of that
country". But it nmade that obligation subject to various conditions [FN1O].
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A sinmilar approach was taken by the Single Convention on Narcotic Drugs of 30
March 1961 [FN11] and by the United Nations Convention on Psychotropic Substances
of 21 February 1971 [FN12], both of which nake certain provisions subject to "the
constitutional limtations of a Party, its |legal system and domestic |aw'. There
is no provision governing the jurisdiction of national courts in any of these con-
ventions, or for that matter in the Geneva Conventions of 1949.

7. A further step was taken in this direction beginning in 1970 in connection
with the fight against international terrorism To that end, States established a
novel mechanism conpul sory, albeit subsidiary, universal jurisdiction

Thi s fundanental innovation was effected by the Hague Convention for the Suppres-
sion of Unlawful Seizure of Aircraft of 16 Decenber 1970 [FN13]. The Conventi on

pl aces an obligation on the State in whose territory the perpetrator of the crine
takes refuge to extradite or *39 prosecute him But this would have been insuffi-
cient if the Convention had not at the sanme tine placed the States parties under
an obligation to establish their jurisdiction for that purpose. Thus, Article 4,
par agraph 2, of the Convention provides:

"Each Contracting State shall ... take such neasures as may be necessary to es-
tablish its jurisdiction over the offence in the case where the all eged of f ender
is present inits territory and it does not extradite him pursuant to [the Conven-
tion]."

This provision marked a turning point, of which the Hague Conference was noreover
conscious [FN14]. Fromthen on, the obligation to prosecute was no | onger condi -
tional on the existence of jurisdiction, but rather jurisdiction itself had to be
established in order to make prosecution possible.

8. The system as thus adopted was repeated with sone mnor variations in a |arge
nunber of conventions: the Montreal Convention for the Suppression of Unlawful
Acts against the Safety of Civil Aviation of 23 Septenber 1971; the New York Con-
vention on the Prevention and Puni shnent of Crines against Internationally Protec-
ted Persons, including Diplomatic Agents, of 14 Decenber 1973; the New York Con-
vention agai nst the Taking of Hostages of 17 Decenber 1979; the Vienna Convention
on the Physical Protection of Nuclear Materials of 3 March 1980; the New York Con-
vention against Torture and Other Cruel, Inhuman or Degradi ng Treatnment or Punish-
ment of 10 Decenber 1984; the Montreal Protocol of 24 February 1988 concerning
acts of violence at airports; the Rome Convention for the Suppression of Unlawf ul
Acts against the Safety of Maritinme Navigation of 10 March 1988; the Protocol of
the sane date concerning the safety of platfornms |ocated on the continental shelf;
the Vi enna Convention against Illicit Traffic in Narcotic Drugs and Psychotropic
Substances of 20 Decenber 1988; the New York Convention for the Suppression of
Terrorist Bonbings of 15 Decenber 1997; and finally the New York Convention for
t he Suppression of the Financing of Terrorismof 9 Decenber 1999.

9. Thus, a system corresponding to the doctrines espoused | ong ago by G otius was
set up by treaty. Whenever the perpetrator of any of the offences covered by these
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conventions is found in the territory of a State, that State is under an obliga-
tion to arrest him and then extradite or prosecute. It rmust have first conferred
jurisdiction on its courts to try himif he is not extradited. Thus, universa
puni shrent of the offences in question is assured, as the perpetrators are denied
refuge in all States.

By contrast, none of these texts has contenpl ated establishing jurisdiction *40
over offences conmitted abroad by foreigners against foreigners when the perpet-
rator is not present in the territory of the State in question. Universal juris-
diction in absentia is unknown to international conventional |aw.

10. Thus, in the absence of conventional provisions, Belgium both in its witten
Menorial and in oral argunent, relies essentially on this point on internationa
customary | aw.

11. In this connection, Belgiumcites the devel opnment of international crinmnna
courts. But this devel opment was precisely in order to provide a renmedy for the
deficiencies of national courts, and the rules governing the jurisdiction of in-
ternational courts as laid down by treaty or by the Security Council of course
have no effect upon the jurisdiction of national courts.

12. Hence, Belgiumessentially seeks to justify its position by relying on the
practice of States and their opinio juris. However, the national |egislation and
jurisprudence cited in the case file do not support the Bel gian argunment, and
will give some topical exanples of this.

In France, Article 689-1 of the Code of Criminal Procedure provides:

"Pursuant to the international conventions referred to in the followi ng art-
icles [FN15], any person, if present in France, nay be prosecuted and tried by the
French courts if that person has comritted outside the territory of the Republic
one of the offences specified in those articles."

Two Laws, of 2 January 1995 and 22 May 1996, concerning certain crinmes comitted
in the former Yugoslavia and in Rwanda extended the jurisdiction of the French
courts to such crines where, again, the presunmed author of the offence is found in
French territory [FN16]. Moreover, the French Court of Cassation has interpreted
Article 689-1 restrictively, holding that, "in the absence of any direct effect of
the four Geneva Conventions in regard to search and prosecution of the perpetrat-
ors of grave breaches, Article 689 of the Code of Crimnal Procedure cannot be ap-
plied" in relation to the perpetrators of grave breaches of those Conventions
found on French territory [FN17].

In Germany, the Crimnal Code (Strafgesetzbuch) contains in Section 6, paragraphs
1 and 9, and in Section 7, paragraph 2, provisions pernmtting the prosecution in
certain circunstances of crinmes commtted abroad. And indeed in a case of genocide
(Tadic) the German Federal Supreme Court (Bundesgerichtshof) recalled that: "Ger-
man crimnal law is applicable pursuant to section 6, paragraph 1, to an act of
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genoci de commi tted abroad i ndependently of the law of the territorial State
(principle of so-called *41 universal jurisdiction)". The Court added, however,
that "a condition precedent is that international |aw does not prohibit such ac-
tion"; it is only, noreover, where there exists in the case in question a "link"
[ egitimizing prosecution in Germany “"that it is possible to apply German crinina
law to the conduct of a foreigner abroad. In the absence of such a link with the
forum State, prosecution would violate the principle of non-interference, under
whi ch every State is required to respect the sovereignty of other States." [FN18]
In that case, the Federal Court held that there was such a link by reason of the
fact that the accused had been voluntarily residing for some nmonths in Cernany,
that he had established his centre of interests there and that he had been arres-
ted on German territory.

The Net herl ands Suprene Court (Hoge Raad) was faced with conparable problens in
the Bouterse case. It noted that the Dutch | egislation adopted to inplenment the
Hague and Montreal Conventions of 1970 and 1971 only gave the Dutch courts juris-
diction in respect of offences conmtted abroad if "the accused was found in the
Net herl ands". It concluded fromthis that the sane applied in the case of the 1984
Conventi on agai nst Torture, even though no such specific provision had been in-
cluded in the legislation inplenenting that Convention. It accordingly held that
prosecution in the Netherlands for acts of torture commtted abroad was possible
only

"if one of the conditions of connection provided for in that Convention for the
establishnment of jurisdiction was satisfied, for exanple if the accused or the
victimwas Dutch or fell to be regarded as such, or if the accused was on Dutch
territory at the tine of his arrest” [FN19].

*42 Nunbers of other exanples could be given, and the only country whose |egisl a-
tion and jurisprudence appear clearly to go the other way is the State of I|srael,
which in this field obviously constitutes a very special case.

To conclude, | cannot do better than quote what Lord Slynn of Hadl ey had to say
on this point in the first Pinochet case

"It does not seem... that it has been shown that there is any State practice
or general consensus let alone a widely supported convention that all crines
agai nst international |aw should be justiciable in National Courts on the basis of
the universality of jurisdiction ... That international law crinmes should be tried
before international tribunals or in the perpetrator's own state is one thing;
that they should be inpleaded without regard to a |ong established customary in-

ternational law rule in the Courts of other states is another ... The fact even
that an act is recognised as a crine under international |aw does not nean that
the Courts of all States have jurisdiction to try it ... There is no universality
of jurisdiction for crimes against international law ..."'" [FN20]

In other words, international |aw knows only one true case of universal jurisdic-
tion: piracy. Further, a nunmber of international conventions provide for the es-
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tabli shment of subsidiary universal jurisdiction for purposes of the trial of cer-
tain offenders arrested on national territory and not extradited to a foreign
country. Universal jurisdiction in absentia as applied in the present case is un-
known to international |aw

13. Having found that neither treaty |aw nor international customary |aw provide
a State with the possibility of conferring universal jurisdiction on its courts
where the author of the offence is not present on its territory, Belgium contends
| astly that, even in the absence of any treaty or customto this effect, it en-
joyed total freedom of action. To this end it cites fromthe Judgnent of the Per-
manent Court of International Justice in the "Lotus" case:

"Far fromlaying down a general prohibition to the effect that States may not
extend the application of their laws and the jurisdiction of their courts to per-
sons, property and acts outside their territory, [international |aw] |eaves them
in this respect a wide neasure of discretion which is only limted in certain
cases by prohibitive rules ..."" [FN21]

*43 Hence, so Belgiumclained, in the absence of any prohibitive rule it was en-
titled to confer upon itself a universal jurisdiction in absentia.

14. This argunent is hardly persuasive. |Indeed the Permanent Court itself, having
| aid down the general principle cited by Belgium then asked itself "whether the
foregoi ng considerations really apply as regards crimnal jurisdiction®™ [FN22]. It
hel d that either this m ght be the case, or alternatively, that: "the exclusively
territorial character of law relating to this domain constitutes a principle
whi ch, except as otherw se expressly provided, would, ipso facto, prevent States
fromextending the crimnal jurisdiction of their courts beyond their frontiers”
[FN23]. In the particular case before it, the Permanent Court took the view that
it was unnecessary to decide the point. Gven that the case involved the collision
of a French vessel with a Turkish vessel, the Court confined itself to noting that
the effects of the offence in question had nmade thenselves felt on Turkish territ-
ory, and that consequently a crimnal prosecution might "be justified fromthe
poi nt of view of this so-called territorial principle" [FN24].

15. The absence of a decision by the Pernmanent Court on the point was understand-
able in 1927, given the sparse treaty law at that tinme. The situation is different
today, it seems to ne -- totally different. The adoption of the United Nations
Charter proclainmng the sovereign equality of States, and the appearance on the
i nternational scene of new States, born of decol oni zation, have strengthened the
territorial principle. International crinmnal |aw has itself undergone consider-
abl e devel opnent and constitutes today an inpressive |legal corpus. It recognizes
in many situations the possibility, or indeed the obligation, for a State other
than that on whose territory the offence was comrtted to confer jurisdiction on
its courts to prosecute the authors of certain crines where they are present on
its territory. International crimnal courts have been created. But at no tinme has
it been envisaged that jurisdiction should be conferred upon the courts of every
State in the world to prosecute such crines, whoever their authors and victins and
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irrespective of the place where the offender is to be found. To do this would,

nor eover, risk creating total judicial chaos. It would also be to encourage the
arbitrary for the benefit of the powerful, purportedly acting as agent for an ill-
defined "international community". Contrary to what is advocated by certain publi-
cists, such a devel opment woul d represent not an advance in the |law but a step
backwar d.

16. States primarily exercise their crimnal jurisdiction on their own territory.
In classic international law, they normally have jurisdiction in respect of an of-
fence commtted abroad only if the offender, or at least *44 the victim is of
their nationality, or if the crime threatens their internal or external security.
Additionally, they nmay exercise jurisdiction in cases of piracy and in the situ-
ations of subsidiary universal jurisdiction provided for by various conventions if
the offender is present on their territory. But apart fromthese cases, interna-
tional |aw does not accept universal jurisdiction; still |less does it accept uni-
versal jurisdiction in absentia.

17. Passing now to the specific case before us, | would observe that M. Yerodia
Ndonmbasi is accused of two types of offence, nanmely serious war crines, punishable
under the Geneva Conventions, and crines against hunanity.

As regards the first count, | note that, under Article 49 of the First CGeneva
Convention, Article 50 of the Second Convention, Article 129 of the Third Conven-
tion and Article 146 of the Fourth Conventi on:

"Each Hi gh Contracting Party shall be under the obligation to search for per-
sons al leged to have conmtted, or to have ordered to be conmitted, [certain]
grave breaches [of the Convention], and shall bring such persons, regardl ess of
their nationality, before its own courts. It may also, if it prefers, and in ac-
cordance with the provisions of its own |egislation, hand such persons over for
trial to another Hi gh Contracting Party concerned ..."'

This provision requires each contracting party to search out alleged offenders
and bring them before its courts (unless it prefers to hand them over to another
party). However, the Geneva Conventions do not contain any provision on jurisdic-
tion conparable, for exanple, to Article 4 of the Hague Convention already cited.
What is nore, they do not create any obligation of search, arrest or prosecution
in cases where the offenders are not present on the territory of the State con-
cerned. They accordingly cannot in any event found a universal jurisdiction in ab-
sentia. Thus Bel gium could not confer such jurisdiction on its courts on the basis
of these Conventions, and the proceedings instituted in this case agai nst M.

Yer odi a Ndonbasi on account of war crines were brought by a judge who was not com
petent to do so in the eyes of international |aw

The sane applies as regards the proceedings for crines against humanity. No in-
ternational convention, apart fromthe Rone Convention of 17 July 1998, which is
not in force, deals with the prosecution of such crines. Thus the Bel gi an judge,
no doubt aware of this problem felt hinself entitled in his warrant to cite the
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Convention against Torture of 10 Decenber 1984. But it is not pernmissible incrim
i nal proceedings to reason by anal ogy, as the Permanent Court of International
Justice indeed pointed out in its Advisory Opinion of 4 Decenber 1935 concerning
the Consistency of Certain Danzig Legislative Decrees with the Con*45 stitution of
the Free City [FN25]. There too, proceedings were instituted by a judge not com
petent in the eyes of international |aw.

If the Court had addressed these questions, it seenms to ne that it ought there-
fore to have found that the Bel gian judge was wong in holding hinmself conpetent
to prosecute M. Yerodia Ndonbasi by relying on a universal jurisdiction inconpat-
ible with international |aw.

(Signed) Gl bert GU LLAUVE
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Strafrecht, 1994, pp. 232-233. The original German text reads as foll ows:

"4 a) Nach 8§ 6 Nr. 1 StGB gilt deutsches Strafrecht fir ein im Ausland began-
genes Verbrechen des Vol kernordes (8§ 220a St GB), und zwar unabhangi g vom Recht des
Tatorts (sog. Weltrechtsprinzip). Vorraussetzung ist allerdings -- Uber den
Wortl aut der Vorschrift hinaus --, dalR ein vol kerrechtliches Verbot nicht entge-
gensteht und aulBerdem ein legitin erender Anknupfungspunkt im Einzelfall einen un-
nmttel baren Bezug der Strafverfol gung zum I nland herstellt; nur dann ist die An-
wendung i nnerstaatlicher (deutscher) Strafgewalt auf die Auslandstat eines
Ausl dnders gerechtfertigt. Fehlt ein derartiger Inlandsbezug, so verstolt die
Strafverfol gung gegen das sog. Nichteinni schungsprinzip, das die Achtung der
Souverénitéat frender Staaten gebietet (BGHSt 27, 30 und 34, 334; Oehler JR 1977
424; Hol zhausen NStZ 1992, 268)."

Simlarly, Disseldorf Oberlandesgericht, 26 Septenber 1997, Bundesgerichtshof, 30
April 1999, Jorgic; Dissel dorf Oberlandesgericht, 29 Novenmber 1999, Bundesgeri cht-
shof, 21 February 2001, Sokol vic.

FN19. Hoge Raad, 18 Septenber 2001, Bouterse, para. 8.5. The original Dutch text
reads as foll ows:

"indien daartoe een in dat Verdrag genoend aankopi ngspunt voor de vestiging van
recht smacht aanwezig is, bijvoorbeeld ondat de vernoedelijke dader dan wel het
sl acht of fer Nederl ander is of daarmee gelijkgesteld nmoet worden, of ondat de ver-
noedel i j ke dader zich ten tijde van zijn aanhouding in Nederland bevindt".

FN20. House of Lords, 25 Novenber 1998, R v. Bartle; ex parte Pinochet.
FN21. "Lotus", Judgnment No. 9, 1927, P.C I1.J., Series A, No. 10, p. 19.
FN22. "Lotus", Judgnment No. 9, 1927, P.C I1.J., Series A, No. 10, p. 20.

FN23. 1 bid.
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FN24. Ibid., p. 23.

FN25. Consistency of Certain Danzig Legislative Decrees with the Constitution of
the Free City, Advisory Opinion, 1935, P.C.1.J., Series A/B, No. 65, pp. 41 et
seq.

*46 DI SSENTI NG OPI NI ON OF JUDGE ODA

Lack of jurisdiction of the Court -- Absence of a legal dispute within the pur-
view of Article 36, paragraph 2, of the Statute -- Mere belief of the Congo that
the Bel gian Law violated international |aw not evidence or proof that a dispute
exi sted between it and Belgium-- Failure of the Application instituting proceed-
ings to specify the | egal grounds upon which the jurisdiction of the Court is said
to be based or to indicate the subject of the dispute -- Failure of the Congo to
cite any damage or injury which the Congo or M. Yerodia has suffered or will suf-
fer except for some noral injury -- Changing of the subject-matter of the proceed-
ings by the Congo -- Principle that a State cannot exercise its jurisdiction out-
side its territory -- National case |law, treaty-nade |law and legal witing in re-
spect of the issue of universal jurisdiction -- Inability of a State to arrest an
i ndi vidual outside its territory -- Arrest warrant not directly binding wthout
nore on foreign authorities -- Issuance and international circulation of arrest
war rant having no |legal inpact unless arrest request validated by the receiving
State -- Question of the inmmunity of a Mnister for Foreign Affairs and of whether
it can be claimed in connection with serious breaches of international humanitari-
an | aw -- Concl udi ng remarks.

I NTRODUCTI ON

1. | voted against all provisions of the operative part of the Judgment. My ob-
jections are not directed individually at the various provisions since | am unabl e
to support any aspect of the position the Court has taken in dealing with the
presentation of this case by the Congo.

It is my firmbelief that the Court should have declared ex officio that it

| acked jurisdiction to entertain the Congo's Application of 17 COctober 2000 for
the reason that there was, at that date, no | egal dispute between the Congo and
Bel giumfalling within the purview of Article 36, paragraph 2, of the Statute, a
belief already expressed in ny declaration appended to the Court's Order of 8
Decenber 2000 concerning the request for the indication of provisional neasures. |
reiterate nmy view that the Court should have di sm ssed the Application submtted
by the Congo on 17 October 2000 for lack of jurisdiction

My opinion was that the case should have been renmoved fromthe General List at
the provisional neasures stage. In the Order of 8 Decenber 2000, however, | voted
in favour of the holding that the case should not be renoved fromthe General List
but did so reluctantly "only froma sense of judicial solidarity" (Arrest Warrant
of 11 April 2000 (Denocratic Republic of the Congo v. Bel gium, Provisional Mas-
ures, Order of 8 Decenber 2000. |.C.J. Reports 2000, p. 205, para. 6, declaration
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of Judge Oda). | now regret that vote.

*47 2. It strikes me as unfortunate that the Court, after finding that "it has
jurisdiction to entertain the Application"” and that "the Application ... is ad-

m ssi bl e" (Judgnment, para. 78 (1) (B) and (D)), quickly cones to certain conclu-
sions concerning "the inmmunity fromcrimnal jurisdiction and the inviolability
whi ch the i ncumbent Mnister for Foreign Affairs of [the Congo] enjoyed under in-
ternational law' in connection with "the issue against [M. Yerodia] of the arrest
warrant of 11 April 2000" and "its international circulation"” (Judgnent, para. 78

(2)).

I. NO LEGAL DI SPUTE I N TERMS OF ARTI CLE 36, PARAGRAPH 2, OF THE STATUTE

3. To begin with, the Congo's Application provides no basis on which to infer
that the Congo ever thought that a dispute existed between it and Bel gi um regard-
ing the arrest warrant issued by a Belgian investigating judge on 11 April 2000
against M. Yerodia, the Mnister for Foreign Affairs of the Congo. The word "dis-
put e" appears in the Application only at its very end, under the heading "V. Ad-
mssibility of the Present Application", in which the Congo stated that:

"As to the existence of a dispute on that question [nanely, the question that
the Court is called upon to decide], this is established ab initio by the very
fact that it is the non-conformty with international |law of the Law of the Bel -
gian State on which the investigating judge founds his warrant which is the sub-
ject of the legal grounds which [the Congo] has subnmitted to the Court." (Enphasis
added.)

W t hout giving any further explanation as to the alleged di spute, the Congo sinply
asserted that Belgium s 1993 Law, as anended in 1999, concerning the Puni shment of
Serious Violations of International Humanitarian Law contravened internationa

I aw.

4. The Congo's nere belief that the Belgian |aw violated international law is not
evi dence, |let alone proof, that a dispute existed between it and Belgium It shows
at nost that the Congo held a different |egal view, one opposed to the action
taken by Belgium It is clear that the Congo did not think that it was referring a
di spute to the Court. The Congo, furthernore, never thought of this as a | ega
di spute, the existence of which is a requirenent for unilateral applications to
the Court under Article 36, paragraph 2, of the Court's Statute. The Congo's nere
opposition to the Belgian Law and certain acts taken by Bel gi um pursuant to it
cannot be regarded as a dispute or a |egal dispute between the Congo and Bel gi um
In fact, there existed no such legal dispute in this case

I find it strange that the Court does not take up this point in the Judgnment; in-
stead the Court sinply states in the first paragraph of its decision that "the
Congo ... filed in the Registry of the Court an Application *48 instituting pro-
ceedings against ... Belgium... in respect of a dispute concerning an 'interna-
tional arrest warrant "*'" (Judgnent, para. 1, enphasis added) and speaks of "a
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| egal dispute between [the Congo and Bel gi un] concerning the international |awful-
ness of the arrest warrant of 11 April 2000 and the consequences to be drawn if
the arrest warrant was unlawful" (Judgnent, para. 27, enphasis added). To repeat,
the Congo did refer inits Application to a dispute but only in reference to the
admi ssibility of the case, not "[i]n order to found the Court's jurisdiction", as
the Court nistakenly asserts in paragraph 1 of the Judgnent.

5. Wiile Article 40 of the Court's Statute does not require from an applicant
State a statement of "the | egal grounds upon which the jurisdiction of the Court
is said to be based". Article 38, paragraph 2, of the Rules of Court does and the
Congo failed to specify those grounds in its Application. Furthernore, the Congo
did not indicate "the subject of the dispute”, which is required under Article 40
of the Statute.

Inits Application the Congo refers only to "Legal Grounds" (Section |I) and
"Statenment of the Grounds on which the Claimis Based" (Section IV). In those sec-
tions of the Application, the Congo, without referring to the basis of jurisdic-
tion or the subject of dispute, sinply nentions "[v]iolation of the principle that
a State may not exercise [its authority] on the territory of another State and of
the principle of sovereign equality"” and "[v]iolation of the diplomatic i munity
of the Mnister for Foreign Affairs of a sovereign State".

6. The Congo's claimis, first, that the 1993 Bel gian Law, as amended in 1999, is
in breach of those two aforenmentioned principles and, secondly, that Belgiums
prosecuti on of M. Yerodia, Foreign Mnister of the Congo, violates the diplomatic
immunity granted under international lawto Mnisters for Foreign Affairs. The
Congo did not cite any damage or injury which the Congo or M. Yerodia hinself has
suffered or will suffer except for some noral injury; that is, at nost, M. Yero-
dia m ght have thought it wise to forgo travel to foreign countries for fear of
bei ng arrested by those States pursuant to the arrest warrant issued by the Bel-
gi an investigating judge (that fear being ungrounded). Thus, as already noted, the
Congo did not ask the Court to settle a legal dispute with Bel giumbut rather to
render a |egal opinion on the | awful ness of the 1993 Bel gian Law as anended in
1999 and actions taken under it.

7. | fear that the Court's conclusions finding that this case involves a | ega

di spute between the Congo and Belgiumwi thin the nmeaning of Article 36, paragraph
2, of the Statute (such questions being the only ones which can be submtted to
the Court) and upholding its jurisdiction in the present case will eventually |ead
to an excessive number of cases of this nature being referred to the Court even
when no real injury has occurred, sinply because one State believes that another
State has acted contrary to international law. | amalso afraid that many States
will then *49 withdraw their recognition of the Court's conpul sory jurisdiction in
order to avoid falling victimto this distortion of the rules governing the sub-

m ssion of cases. (See Arrest Warrant of 11 April 2000 (Denocratic Republic of the
Congo v. Bel gium. Provisional Measures, Oder of 8 Decenmber 2000, 1.C. J. Reports
2000, p. 204, declaration of Judge COda.)
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This "l oose" interpretation of the conmpul sory jurisdiction of the Court will
frustrate the expectations of a nunber of |aw abiding nations. | would enphasize
that the Court's jurisdiction is, in principle, based on the consent of the sover-
ei gn States seeking judicial settlenent by the Court.

I'l. THE CONGO S CHANG NG OF THE SUBJECT- MATTER

8. In reaffirmng ny conviction that the Congo's Application unilaterally submt-
ted to the Court was not a proper subject of contentious proceedi ngs before the
Court, | would like to take up a few other points which I find to be crucial to
under st andi ng the essence of this inappropriate, unjustified and, if | nay say so
wrongly decided case. It is to be noted, firstly, that between filing its Applica-
tion of 17 COctober 2000 and submtting its Menorial on 15 May 2001, the Congo re-
stated the issues, changing the underlying subject-matter in the process.

The Congo contended in the Application: (i) that the 1993 Bel gian Law, as anmended
in 1999, violated the "principle that a State may not exercise [its authority] on
the territory of another State" and the "principle of sovereign equality" and (ii)
that Bel gium s exercise of crimnal jurisdiction over M. Yerodia, then Mnister
for Foreign Affairs of the Congo, violated the "diplomatic imunity of the M nis-
ter for Foreign Affairs of a sovereign State". The alleged violations of those
first two principles concern the question of "universal jurisdiction", which re-
mai ns a matter of controversy within the international |legal community, while the
last claimrelates only to a question of the "diplomatic inmunity" enjoyed by the
i ncunbent M nister for Foreign Affairs.

9. The Congo changed its claimin its Menorial, subnmitted seven nmonths |ater
stating that

"by issuing and internationally circulating the arrest warrant of 11 April 2000
against [M. Yerodia], Belgiumconmtted a violation in regard to the DRC of the
rul e of customary international |aw concerning the absolute inviolability and im
munity fromcrimnal process of incunmbent foreign mnisters” (Menorial of the
Denocrati c Republic of the Congo of 15 May 2001, p. 64). [Translation by the Re-

gistry.]

Charging and arresting a suspect are clearly acts falling within the exercise of a
State's crimnal jurisdiction. The questions originally raised -- *50 nanely,

whet her a State has extraterritorial jurisdiction over crines constituting serious
violations of humanitarian | aw wherever comm tted and by whonever (in other words,
the question of universal jurisdiction) and whether a Foreign Mnister is exenpt
fromsuch jurisdiction (in other words, the question of diplomatic immunity) --
were transnmuted into questions of the "issue and international circulation" of an
arrest warrant against a Foreign Mnister and the immunities of incunbent Foreign
M ni st ers.

This is clearly a change in subject-nmatter, one not enconpassed in "the right to
argue further the grounds of its Application", which the Congo reserved in its Ap-
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plication of 17 October 2000.

10. It remins a nystery to ne why Belgiumdid not raise prelimnary objections
concerning the Court's jurisdiction at the outset of this case. Instead, it admt-
ted in its Counter-Menorial that there had been a di spute between the two States,
one susceptible to judicial settlenment by the Court, at the tinme the proceedi ngs
were instituted and that the Court was then seised of the case, as the Court it-
self finds (Judgnment, paras. 27-28). Did Belgiumview this as a case involving a
uni l ateral application and the Respondent's subsequent recognition of the Court's
jurisdiction, instances of which are to be found in the Court's past?

Bel gi um seens to have taken the position that once M. Yerodia had ceased to be
Foreign Mnister, a dispute existed concerning himin his capacity as a forner
Foreign M nister and contended that the Court |acked jurisdiction under those cir-
cunstances. Thus, Bel gium al so appears to have replaced the issues as they existed
on the date of the Congo's Application with those arising at a later date. It
woul d appear that Belgiumdid not challenge the Court's jurisdiction in the ori-
gi nal case but rather was concerned only with the adm ssibility of the Application
or the nootness of the case once M. Yerodia had been relieved of his duties as
Foreign Mnister (see Belgiunis four prelimnary objections raised in its Counter-
Menorial, referred to in the Judgnent, paras. 23, 29, 33 and 37).

In this respect, | share the view of the Court (reserving, of course, my position
that a dispute did not exist) that the alleged dispute was the one existing in Cc-
tober 2000 (Judgnent, para. 38) and, although |I voted agai nst paragraph 78 (1) (A)
of the Judgnment for the reasons set out in paragraph 1 of my opinion, | concur
with the Court in rejecting Belgium s objections relating to "jurisdiction, npot-
ness and adnmissibility" in regard to the alleged di spute which Bel gi um bel i eved
exi sted after M. Yerodia left office.

Certainly, the question whether a fornmer Foreign Mnister is entitled to the sane
privileges and immunities as an i ncunmbent Foreign Mnister may well be a legal is-
sue but it is not a proper subject of the present case brought by the Congo in Cc-
t ober 2000.

*51 111. DOES THE PRESENT CASE | NVOLVE ANY LEGAL | SSUES ON WHI CH THE CONGO
AND BELG UM HELD CONFLI CTI NG VI EWS?

11. Putting aside for now ny view that that there was no | egal dispute between
the Congo and Bel gi um susceptible to judicial settlenent by the Court under its
Statute and that the Congo seens sinply to have asked the Court to render an opin-
ion, | shall note ny inconprehension of the Congo's intention and purpose in
bringing this request to the Court in October 2000 when M. Yerodia held the of-
fice of Foreign Mnister

In its Application of Cctober 2000, the Congo raised the question whether the
1993 Bel gi an Law, as anended in 1999, providing for the punishment of serious vi-
ol ati ons of humanitarian | aw was itself contrary to the principle of sovereign
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equality under international |aw (see Application of the Denocratic Republic of
the Congo of 17 October 2000, Part II11: Statement of the Facts, A). Yet it appears
that the Congo abandoned this point in its Menorial of May 2001, as the Court ad-
mts (Judgnent, para. 45), and never took it up during the oral proceedings.

12. It is one of the fundanental principles of international law that a State
cannot exercise its jurisdiction outside its territory. However, the past few dec-
ades have seen a gradual wi dening in the scope of the jurisdiction to prescribe
| aw. From the base established by the Permanent Court's decision in 1927 in the
"Lotus" case, the scope of extraterritorial crimnal jurisdiction has been expan-
ded over the past few decades to cover the crines of piracy, hijacking, etc. Uni-
versal jurisdiction is increasingly recognized in cases of terrorism and genoci de.
Bel giumis known for taking the lead in this field and its 1993 Law (which woul d
make M. Yerodia liable to punishnent for any crimes against humanitarian | aw he
commtted outside of Belgium may well be at the forefront of a trend. There is
some national case | aw and sone treaty-made | aw evi denci ng such a trend.

Legal scholars the world over have witten prolifically on this issue. Sone of
t he opi ni ons appended to this Judgnent also give guidance in this respect. | be-
lieve, however, that the Court has shown wi sdomin refraining fromtaking a defin-
itive stance in this respect as the lawis not sufficiently devel oped and, in
fact, the Court is not requested in the present case to take a decision on this
poi nt .

13. It is clear that a State cannot arrest an individual outside its territory
and forcibly bring himbefore its courts for trial. In this connection, it is ne-
cessary to exam ne the effect of an arrest warrant issued by a State authority
agai nst an individual who is subject to that State's jurisdiction to prescribe
| aw.

The arrest warrant is an official docunent issued by the State's judiciary em
powering the police authorities to take forcible action to place *52 the individu-
al under arrest. Wthout nore, however, the warrant is not directly binding on
foreign authorities, who are not part of the |aw enforcement nechani smof the is-
suing State. The individual may be arrested abroad (that is, outside the issuing
State) only by the authorities of the State where he or she is present, since jur-
i sdiction over that territory lies exclusively with that State. Those authorities
will arrest the individual being sought by the issuing State only if the requested
State is commtted to do so pursuant to international arrangenents with the issu-
ing State. Interpol is merely an organization which transmts the arrest request
fromone State to another; it has no enforcenent powers of its own.

It bears stressing that the issuance of an arrest warrant by one State and the
international circulation of the warrant through Interpol have no |egal inpact un-
| ess the arrest request is validated by the receiving State. The Congo appears to
have failed to grasp that the nere issuance and international circulation of an
arrest warrant have little significance. There is even some doubt whether the
Court itself properly understood this, particularly as regards a warrant's | egal

© 2007 Thonmson/West. No Cdaimto Oig. US Gov. Wrks.



20021.C.J. 3 FOR EDUCATIONAL USE ONLY Page 47
2002 WL 32912040 (1.C.J), 20021.C.J. 3
(Citeas: 20021.C.J. 3)

effect. The crucial point in this regard is not the issuance or international cir-
cul ati on of an arrest warrant but the response of the State receiving it.

14. Diplomatic imunity is the inmunity which an individual holding diplomtic
status enjoys fromthe exercise of jurisdiction by States other than his own. The
i ssue whether M. Yerodia, as Foreign Mnister of the Congo, should have been im
mune in 2000 from Bel gium s exercise of crimnal jurisdiction pursuant to the 1993
Law as amended in 1999 is twofold. The first question is whether in principle a
Foreign Mnister, the post which M. Yerodia held in 2000, is entitled to the sane
immunity as diplomatic agents. Neither the 1961 Vi enna Convention on Diplomatic
Rel ati ons nor any other convention spells out the privileges of Foreign Mnisters
and the answer may not be cl ear under customary international |aw The Judgment
addresses this question nmerely by giving a hornbook-Iike explanation in paragraphs
51 to 55. | have no further comment on this.

The nore inportant aspect is the second one: can diplomatic imunity al so be

clainmed in respect of serious breaches of humanitarian |aw -- over which nmany ad-
vocate the existence of universal jurisdiction and which are the subject-matter of
Bel gi um s 1993 Law as anended in 1999 -- and, furthernore, is a Foreign Mnister

entitled to greater imunity in this respect than ordinary diplomatic agents?
These issues are too new to admt of any definite answer.

The Court, after quoting several recent incidents in European countries, seens to
conclude that Mnisters for Foreign Affairs enjoy absolute i munity (Judgnent,
paras. 56-61). It may reasonably be asked whether *53 it was necessary, or advis-
able, for the Court to comrit itself on this issue, which remains a highly hypo-
thetical question as Bel gium has not exercised its crimnal jurisdiction over M.
Yerodi a pursuant to the 1993 Bel gi an Law, as anmended in 1999, and no third State
has yet acted in pursuance of Bel gium s assertion of universal jurisdiction.

I' V. CONCLUDI NG REMARKS

15. | find little sense in the Court's finding in paragraph (3) of the operative
part of the Judgnment, which in the Court's | ogic appears to be the consequence of
the finding set out in paragraph (2) (Judgnent, para. 78). Gven that the Court
concludes that the violation of international |aw occurred in 2000 and the Court
woul d appear to believe that there is nothing in 2002 to prevent Belgiumfromis-
suing a new arrest warrant against M. Yerodia, this tine as a former Foreign Mn-
i ster and not the incunbent Foreign Mnister, there is no practical significance
in ordering Belgiumto cancel the arrest warrant of April 2000. If the Court be-
lieves that this is an issue of the sovereign dignity of the Congo and that that
dignity was violated in 2000, thereby causing injury at that tine to the Congo,

t he harm done cannot be renedied by the cancellation of the arrest warrant; the
only renmedy woul d be an apol ogy by Belgium But | do not believe that Bel gi um
caused any injury to the Congo because no action was ever taken against M. Yero-
dia pursuant to the warrant. Furthernore, Bel gium was under no obligation to
provi de the Congo with any assurances that the incunmbent Foreign Mnister's im
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munity fromecriminal jurisdiction would be respected under the 1993 Law, as
amended in 1999, but that is not the issue here.

16. In conclusion, | find the present case to be not only unripe for adjudication
at this time but also fundanentally inappropriate for the Court's consideration.
There is not even agreenent between the Congo and Bel gi um concerning the issues in
di spute in the present case. The potentially significant questions (the validity
of universal jurisdiction, the general scope of diplomatic i munity) were trans-
muted into a sinple question of the issuance and international circulation of an
arrest warrant as they relate to diplomatic imunity. It is indeed unfortunate
that the Court chose to treat this matter as a contentious case suitable for judi-
cial resolution

(Si gned) Shigeru ODA

*54 DECLARATI ON OF JUDGE RANJEVA

[ Transl ation]

Ef fect of withdrawal of the Congo's original first subm ssion -- Exclusion of

uni versal jurisdiction in absentia fromthe subject-matter of the clainms -- Uni-
versal jurisdiction of national courts: Belgian |legislation -- Devel opnment of the
régi me of universal jurisdiction under international law -- Maritime piracy and
uni versal jurisdiction under customary law -- Obligation to punish and jurisdic-
tion of national courts -- Aut judicare aut dedere -- Seriousness of offences not
a basis for universal jurisdiction -- Interpretation of the "Lotus" case -- No re-

cognhition yet under international |aw of universal jurisdiction in absentia in the
absence of a connecting factor.

1. | fully subscribe to the Judgnent's conclusion that the issue and internation-
al circulation of the arrest warrant of 11 April 2000 constituted violations of an
i nternational obligation owed by Belgiumto the Congo in that they failed to re-
spect the imunity fromcrinmnal jurisdiction of the Congo's Mnister for Foreign
Affairs. | also approve of the Court's position in refraining, in the light of the
Congo' s submi ssions as finally stated, fromraising and dealing with the issue
whet her the legality of the warrant was subject to chall enge on account of univer-
sal jurisdiction as it was exercised by Bel gi um

2. Logical considerations should have Ied the Court to address the question of

uni versal jurisdiction, a topical issue on which a decision in the present case
woul d have necessarily set a precedent. The Congo's withdrawal of its original
first subm ssion (see paragraphs 17 and 21 of the Judgnent) was not sufficient per
se to justify the Court's position. The first claimas originally forrmulated could
reasonably have been deened a fal se subnission and construed as a ground advanced
to serve as the basis for the main relief sought: a declaration that the arrest
warrant was unlawful as constituting a violation of immunities fromecrimnal jur-
isdiction. As a result of the amendnent of the Congo's claim the question of uni-
versal jurisdiction was transformed froma ground of claiminto a defence for Bel-
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gium Procedurally, however, the Court nust rule on the subm ssions and the
grounds of the clainms, and do so regardless of the intrinsic interest presented by
guestions raised in the course of the proceedings. Gven the subm ssions concern-
ing the unl awful ness of the warrant, it became unnecessary, to ny great regret, to
address the second aspect of unlawful ness. One thing is certain: there is no basis
for concluding fromthe text of the Judgnent that the Court was indifferent to the
question of wuniversal jurisdiction. That renmains an open |egal issue.

3. The silence maintained by the Judgnment on the question of universal jurisdic-
tion places ne in an awkward position. Expressing an opinion *55 on the subject
woul d be an unusual exercise, because it would involve reasoning in the real m of
hypot hesi s, whereas the problemis a real one, not only in the present case but
also in the light of developnments in international crimnal |aw ainmed at prevent-
i ng and puni shing heinous crinmes violating human rights and dignity under interna-
tional law. This declaration will accordingly address Belgium s interpretation of
uni versal jurisdiction

4. Acting pursuant to the Belgian Law of 16 June 1993, as anended on 10 February
1999, concerning the punishnment of serious violations of international humanitari -
an law, an investigating judge of the Brussels Tribunal de prem éere instance is-
sued an international arrest warrant against M. Yerodia Ndonbasi, the then Mnis-
ter for Foreign Affairs of the Congo. M. Yerodia was accused of serious viola-
tions of humanitarian |aw and of crines against humanity. Under Article 7 of that
Law, perpetrators of such offences are "subject to the jurisdiction of the Belgian
courts, irrespective of their nationality or that of the victins" (arrest warrant,
para. 3.4). The interest presented by this decision lies in the fact that the case
is truly one of first inpression

5. The Belgian | egislation establishing universal jurisdiction in absentia for
serious violations of international humanitarian | aw adopted the broadest possible
interpretation of such jurisdiction. The ordinary courts of Bel gi um have been giv-
en jurisdiction over war crinmes, crimes agai nst humanity and genocide conmmitted by
non- Bel gi ans out side Bel gium and the warrant issued against M. Yerodia is the
first instance in which this radical approach has been applied. There woul d appear
to be no other legislation which permts the exercise of crimnal jurisdiction in
the absence of a territorial or personal connecting factor, active or passive. The
i nnovative nature of the Belgian statute lies in the possibility it affords for
exercising universal jurisdiction in the absence of any connecti on between Bel gi um
and the subject-matter of the offence, the alleged offender or the relevant ter-
ritory. In the wake of the tragic events in Yugoslavia and Rwanda, several States
have invoked universal jurisdiction to prosecute persons suspected of crines under
humani tarian [ aw, unli ke M. Yerodia, however, the individuals in question had
first been the subject of some form of proceedings or had been arrested; in other
words, there was already a territorial connection

6. Under international |law, the same requirenent of a connection ratione | oci
again applies to the exercise of universal jurisdiction. Maritine piracy affords
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the sole traditional exanple where universal jurisdiction exists under custonary
law. Article 19 of the Geneva Convention of 29 April 1958 and Article 105 of the
Mont ego Bay Convention of 10 December 1982 [FN1] provi de:

*56 "On the high seas, or in any other place outside the jurisdiction of any
State, every State may seize a pirate ship or aircraft, or a ship or aircraft
taken by piracy and under the control of pirates, and arrest the persons and seize
the property on board. The courts of the State which carried out the seizure may
deci de upon the penalties to be inposed ...""

Uni versal jurisdiction under those circunstances may be explained by the | ack of
any predeterm ned sovereignty over the high seas and by the réginme of their free-
dom thus, normally, the jurisdiction of the flag State serves as the nechani sm
whi ch ensures respect for the |aw. But since piracy by definition involves the
pirate's denial and evasion of the jurisdiction of any State system the exercise
of universal jurisdiction enables the |egal order to be re-established. Thus, in
this particular situation the conferring of universal jurisdiction on nationa
courts to try pirates and acts of piracy is explained by the harm done to the in-
ternational systemof State jurisdiction. The inherent seriousness of the offence
itself has, however, not been deened sufficient per se to establish universal jur-
i sdiction. Universal jurisdiction has not been established over any ot her offence
committed on the high seas (see, for exanple: the Conventions of 18 May 1904 and 4
May 1910 (for the suppression of the white slave traffic); the Convention of 30
Sept enber 1921 (for the suppression of the traffic in wonen and children); the
Conventions of 28 June 1930 (concerning forced | abour) and of 25 June 1957
(abolishing forced | abour)).

7. There has been a nobvenent in treaty-based crinminal |aw over the | ast few dec-
ades towards recognition of the obligation to punish and towards a new system of
State jurisdiction in crimnal nmatters. \Wiile the 1949 Geneva humanitarian | aw
conventions do give rise to international |egal obligations, they contain no pro-
vi sion concerning the jurisdiction of national courts to enforce those obligations
by judicial means. The sanme is true of the 1948 Genoci de Convention. It was not
until an international régime was established to conbat terrorist attacks on air-
craft that provisions were adopted inplying the exercise of universal jurisdic-
tion: the Hague Convention of 16 December 1970 enshrined the principle aut judi-
care aut dedere in Article 4, paragraph 2, as follows: "Each Contracting State

shall ... take such nmeasures as may be necessary to establish its jurisdiction
over the offence in the case where the alleged offender is present inits territ-
ory and it does not extradite him..."" [FN2] It is to be noted that application

of the principle aut judicare aut dedere is conditional on the alleged of fender
having first been arrested. This provision dating from 1970 served as a nodel for
the extension in various subsequent conventions of the criminal jurisdiction of
nati onal courts through the exercise of universal *57 jurisdiction. These |ega
devel opnents did not result in the recognition of jurisdiction in absentia.

8. In support of its argunent, Bel giuminvokes not only an international |ega
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obligation to punish serious violations of humanitarian |aw but also a generally
recogni zed discretion to enact legislation in this area. It is not worth conment -
ing further on the lack of nerit in the first linb of this argunent, which m s-
takenly confuses the obligation to punish with the manner in which it is ful-
filled: nanmely a claimthat national crimnal courts have jurisdiction in absentia
notwi t hstandi ng the | ack of any provision conferring such jurisdiction. Thus Bel -
gium s assertion that "[a]s has al ready been addressed, pursuant to Bel gian | aw,
Bel gium has the right to investigate grave breaches of international hunmanitarian
| aw even when the presunptive perpetrator is not found on Belgian territory"
(Counter-Menorial of Belgium p. 89, para. 3.3.28) begs the question. The exanpl es
cited in support of this proposition are not persuasive: of the 125 States having
nati onal |egislation concerning punishment of war crinmes and crinmes agai nst human-
ity, only five provide that the presence of the accused in their territory is not
required for initiating prosecution (see Counter-Menorial of Belgium pp. 98-99,
para. 3.3.57).

9. Belgiumrelies on the decision in the "Lotus" case to justify the scope of na-
tional |egislative powers:

"It does not, however, follow that international |law prohibits a State from ex-
ercising jurisdiction inits owm territory, in respect of any case which rel ates
to acts which have taken place abroad, and in which it cannot rely on sone per-

m ssive rule of international law ... Far fromlaying down a general prohibition
to the effect that States may not extend the application of their |laws and the
jurisdiction of their courts to persons, property and acts outside their territ-
ory, it leaves themin this respect a wi de neasure of discretion which is only
limted in certain cases by prohibitive rules; as regards other cases, every State
remains free to adopt the principles which it regards as best and nost suitable."
(P.C1.J., Series A, No. 10, p. 19.)

That same Judgnent states further on

"[A]ll that can be required of a State is that it should not overstep the |im
its which international |aw places upon its jurisdiction; ... The territoriality
of crimnal law, therefore, is not an absolute principle of international |aw and
by no means coincides with territorial sovereignty.” (Ibid., pp. 19-20.)

Doubt | ess, evol ving opinion and political conditions in the contenporary world can
be seen as favouring the retreat fromthe territory-based conception of jurisdic-
tion and the energence of a nore functional approach in the service of higher com
non ends. Acknow edgi ng such a trend cannot however justify the sacrifice of car-
dinal principles of lawin the nane of a particular kind of nodernity. Territori-
ality as the basis of entitlenent *58 to jurisdiction remains a given, the core of
contenporary positive international |law Scholarly acceptance of the principle
laid down in the "Lotus" case in the context of conbating international crines has
not yet found expression in a consequential devel opnment of the positive law rel at-
ing to crimnal jurisdiction.
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10. Finally, Belgiumplaces particular reliance on the follow ng passage fromthe
"Lotus" Judgnent in support of its interpretation of universal jurisdiction in ab-
senti a:

"Though it is true that in all systenms of law the principle of the territoria
character of crimnal lawis fundanental, it is equally true that all or nearly
all these systems of |aw extend their action to offences comritted outside the
territory of the State which adopts them and they do so in ways which vary from
State to State.” (P.C.1.J., Series A, No. 10, p. 20).

It cannot reasonably be inferred that this proposition establishes universal jur-
isdiction in absentia. To the contrary, the Permanent Court mani fested great cau-
tion; it limted its realmof investigation to the case before it and sought cl ose
simlarities with anal ogous situations. Any attenpt to read into this the bases of
universal jurisdiction in absentia is nere conjecture: the facts of the case were
confined to the issue of the Turkish crimnal courts' jurisdiction as a result of
the arrest in Turkish territorial waters of Lieutenant Denons, the second-

i n-command of a vessel flying the French flag.

11. In sum the issue of universal jurisdiction in absentia arises fromthe prob-
lemcreated by the possibility of extraterritorial crimnal jurisdiction in the
absence of any connection between the State clainmng such jurisdiction and the
territory in which the alleged of fences took place -- of any effective authority
of that State over the suspected offenders. This problem stens fromthe nature of
an instrunment of crimnal process: it is not a nmere abstraction; it is enforce-
abl e, and, as such, requires a mninmum material basis under international law It
follows that an explicit prohibition on the exercise, as construed by Bel gium of
uni versal jurisdiction does not represent a sufficient basis.

12. In conclusion, notw thstanding the deep-seated sense of obligation to give
effect to the requirenent to prevent and punish crinmes under international human-
itarian law in order to pronote peace and international security, and w thout
there being any overridi ng consequential need to condemn the Bel gi an Law of 16
June 1993, as anended on 10 February 1999, it would have been difficult under con-
tenporary positive |aw not to uphold the Denocratic Republic of the Congo's ori-
gi nal first subm ssion

(Si gned) Raynond RANJEVA.
FN1. United Nations Convention on the Law of the Sea.
FN2. Convention for the Suppression of Unlawful Seizure of Aircraft.

*59 SEPARATE OPI Nl ON OF JUDGE KOROVA
Legal approach taken by Court justified in view of position of Parties, the ori-

gin and sources of the dispute and consistent with jurisprudence of the Court --
Actual question before Court not a choice between universal jurisdiction or im
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munity -- Though two concepts are linked, but not identical -- Judgnment not to be
seen as rejection or endorsement of universal jurisdiction -- Court not neutral on
i ssues of grave breaches -- But |egal concepts should be consistent with | ega
tenets -- Cancellation of warrant appropriate response for unlawful act.

1. The Court in paragraph 46 of the Judgment acknow edged that, as a matter of

| egal logic, the question of the alleged violation of the immunities of the Mnis-
ter for Foreign Affairs of the Denocratic Republic of the Congo should be ad-
dressed only once there has been a determi nation in respect of the legality of the
pur ported exercise of universal jurisdiction by Belgium However, in the context
of the present case and given the main | egal issues in contention, the Court chose
anot her techni que, another nmethod, of exercising its discretion in arranging the
order in which it will respond when nore than one issue has been submtted for de-
term nation. This technique is not only consistent with the jurisprudence of the
Court, but the Court is also entitled to such an approach, given the position
taken by the Parties.

2. The Congo, in its final subm ssions, invoked only the grounds relating to the
al l eged violation of the inmmunity of its Foreign Mnister, while it had earlier
stated that any consideration by the Court of the issues of international |aw
rai sed by universal jurisdiction would be undertaken not at its request but,
rather, by virtue of the defence strategy adopted by Belgium Belgium for its
part, had, at the outset, nmintained that the exercise of universal jurisdiction
is a valid counterweight to the observance of inmmunities, and that it is not that
uni versal jurisdiction is an exception to inmunity but rather that i munity is ex-
cl uded when there is a grave breach of international criminal |law Bel gium never-
t hel ess, asked the Court to limt its jurisdiction to those issues that are the
subj ect of the Congo's final subm ssions, in particular not to pronounce on the
scope and content of the law relating to universal jurisdiction

3. Thus, since both Parties are in agreenent that the subject-matter of the dis-
pute is whether the arrest warrant issued against the Mnister for Foreign Affairs
of the Congo violates international |law, and the Court is asked to pronounce on
t he question of universal jurisdiction only in so far as it relates to the ques-
tion of the immunity of a Foreign Mnister in office, both Parties had therefore
relinqui shed the issue of universal jurisdiction;*60 this entitled the Court to
apply its well-established principle that it has a "duty ... not only to reply to
the questions as stated in the final subm ssions of the parties, but also to ab-
stain from deciding points not included in those subnissions" (Asylum Judgnent,
|.C.J. Reports 1950, p. 402). In other words, according to the jurisprudence of
the Court, it rules on the petitum or the subject-matter of the dispute as
defined by the clains of the Parties in their subm ssions; the Court is not bound
by the grounds and argunents advanced by the Parties in support of their clains,
nor is it obliged to address all such claims, as long as it provides a conplete
answer to the submi ssions. And that position is also in accordance with the sub-
nm ssions of the Parties.

© 2007 Thonmson/West. No Cdaimto Oig. US Gov. Wrks.



20021.C.J. 3 FOR EDUCATIONAL USE ONLY Page 54
2002 WL 32912040 (1.C.J), 20021.C.J. 3
(Citeas: 20021.C.J. 3)

4. This approach is all the nore justified in the present case, which has gener-
ated nuch public interest and where two inportant |egal principles would appear to
be in competition, when in fact no such conpetition exists. The Court canme to the
conclusion, and rightly in ny view, that the issue in contention is not one pit-
ting the principle of universal jurisdiction against the imunity of a Foreign
M ni ster. Rather, the dispute before it is whether the issue and internationa
circulation of the arrest warrant by Bel gi um agai nst the incunbent M nister for
Foreign Affairs of the Congo violated the inmmunity of the Foreign Mnister, and
hence the obligation owed by Belgiumto the Congo. The Court is asked to pronounce
on the issue of universal jurisdiction only in so far as it relates to the ques-
tion of the immunity of the Foreign Mnister. This, in spite of appearances to the
contrary, is the real issue which the Court is called upon to determ ne and not
whi ch of those legal principles is pre-emnent, or should be regarded as such.

5. Although immunity is predicated upon jurisdiction -- whether national or in-
ternational -- it must be enphasized that the concepts are not the same. Jurisdic-
tion relates to the power of a State to affect the rights of a person or persons
by | egislative, executive or judicial means, whereas inmunity represents the inde-
pendence and the exenption fromthe jurisdiction or conpetence of the courts and
tribunals of a foreign State and is an essential characteristic of a State. Ac-
cordingly, jurisdiction and i mmunity nust be in conformty with international |aw
It is not, however, that immnity represents freedomfromlegal liability as such
but rather that it represents exenption fromlegal process. The Court was there-
fore justified that in this case, in its legal enquiry, it took as its point of
departure one of the issues directly relevant to the case for determ nation
namely whether international |law permts an exenption frominmmunity of an incum
bent Foreign M nister and whether the arrest warrant issued against the Foreign
M ni ster violates international |law, and canme to the conclusion that internationa
| aw does not permt such exenption frominmunity.

*61 6. In naking its determnation, as it pointed out in the Judgnment, the Court
took into due consideration the pertinent conventions, judicial decisions of both
national and international tribunals, resolutions of international organizations
and academ c institutes before reaching the conclusion that the issue and circul a-
tion of the warrant is contrary to international customary |aw and viol ated the
immunity of the Mnister for Foreign Affairs. The paranount |egal justification
for this, in my opinion, is that immunity of the Foreign Mnister is not only of
functional necessity but increasingly these days the Foreign Mnister represents
the State, even though his or her position is not assimlable to that of Head of
State. While it would have been interesting if the Court had done so, the Court
did not consider it necessary to undertake a disquisition of the lawin order to
reach its decision. In acknow edging that the Court refrained fromcarrying out
such an undertaking, in reaching its conclusion, perhaps not wanting to tie its
hands when not conpelled to do so, the Judgnent cannot be said to be juridically
constraining or not to have responded to the subnissions. The Court's Judgnent by
its nature nay not be as expressive or exhaustive of all the underlying |Iegal
principles pertaining to a case, so long as it provides a reasoned and conpl ete
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answer to the subm ssions.

7. In the present case, the approach taken by the Court can al so be viewed as
justified and apposite on practical and other grounds. The M nister for Foreign
Affairs of the Congo was sued in Belgium on the basis of Belgian | aw. According
to that law, inmmunity does not represent a bar to prosecution, even for a Mnister
for Foreign Affairs in office, when certain grave breaches of international human-
itarian law are alleged to have been conmtted. The i munity cl ai ned by the For-
eign Mnister is fromBel gi an national jurisdiction based on Belgian |aw. The
Judgnent inplies that while Belgiumcan initiate crimnal proceedings in its jur-
i sdi ction agai nst anyone, an incunbent M nister for Foreign Affairs of a foreign
State is immune from Belgian jurisdiction. International |law inposes a limt on
Bel gium s jurisdiction where the Foreign Mnister in office of a foreign State is
concer ned.

8. On the other hand, in ny view, the issue and circulation of the arrest warrant
show how seriously Belgiumviews its international obligation to conbat interna-
tional crines. Belgiumis entitled to invoke its crimnal jurisdiction against
anyone, save a Foreign Mnister in office. It is unfortunate that the wong case
woul d appear to have been chosen in attenpting to carry out what Bel gi um considers
its international obligation.

9. Against this background, the Judgnent cannot be seen either as a rejection of
the principle of universal jurisdiction, the scope of which has continued to
evolve, or as an invalidation of that principle. In nmy considered opinion, today,
together with piracy, universal jurisdiction is available for certain crinmes, such
as war crimes and crinmes against *62 humanity, including the slave trade and geno-
cide. The Court did not rule on universal jurisdiction, because it was not indis-
pensable to do so to reach its conclusion, nor was such subm ssion before it.

This, to some extent, provides the explanation for the position taken by the
Court.

10. Wth regard to the Court's findings on renedies, the Court's ruling that Bel -
gi um nust, by neans of its own choosing, cancel the arrest warrant and so inform
the authorities to whomthat warrant was circulated is a | egal and an appropriate
response in the context of the present case. For, in the first place, it was the
i ssue and circulation of the arrest warrant that triggered and constituted the vi-
ol ation not only of the Foreign Mnister's inmunity but also of the obligation
owed by the Kingdomto the Republic. The instruction to Belgiumto cancel the war-
rant should cure both violations, while at the same tine repairing the noral in-
jury suffered by the Congo and restoring the situation to the status quo ante be-
fore the warrant was issued and circul ated (Factory at Chorzow, Merits, Judgnment
No. 13, 1928, P.C.1.J., Series A No. 17, p. 47).

11. In the light of the foregoing, any attenpt to qualify the Judgnment as fornal -
istic, or to assert that the Court avoided the real issue of the commi ssion of

hei nous crines is wi thout foundation. The Court cannot take, and in the present
case has not taken, a neutral position on the issue of heinous crinmes. Rather, the
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Court's ruling should be seen as responding to the question asked of it. The rul-
ing ensures that | egal concepts are consistent with international |aw and | ega
tenets, and accord with | egal truth.

(Signed) Abdul G KOROVA.

*63 JO NT SEPARATE OPI NI ON OF JUDGES HI GG NS, KOO JMANS AND BUERGENTHAL

Necessity of a finding on jurisdiction -- Reasoning on jurisdiction not precluded
by ultra petita rule.

Status of universal jurisdiction to be tested by reference to the sources of in-

ternational |aw -- Few exanples of universal jurisdiction within national |egisla-
tion or case |law of national courts -- Examination of jurisdictional basis of mnul-
tilateral treaties on grave offences do not evidence established practice of
either obligatory or voluntary universal crimnal jurisdiction -- Aut dedere aut
prosequi -- Contenporary trends suggesting universal jurisdiction in absentia not
precluded -- The "Lotus" case -- Evidence that national courts and internationa
tribunals intended to have parallel roles in acting against inpunity -- Universa
jurisdiction not predicated upon presence of accused in territory, nor linmted to
piracy -- Necessary safeguards in exercising such a jurisdiction -- Rejection of

Bel gium s argurment that it had in fact exercised no extraterritorial crimnal jur-
i sdiction.

The imunities of an incunbent M nister for Foreign Affairs and their role in so-

ciety -- Rejection of assimlation with Head of State immnities -- Trend to pre-
cl ude i mmunity when charged with international crinmes -- Imunity not precluded in
the particular circumstances of this case -- Role of international |aw to bal ance
values it seeks to protect -- Narrow interpretation to be given to "official acts"”

when inmmunities of an ex-Mnister for Foreign Affairs under review.
No basis in international |law for Court's order to w thdraw warrant.

1. W& generally agree with what the Court has to say on the issues of jurisdic-
tion and admi ssibility and also with the conclusions it reaches. There are
however, reservations that we find it necessary to make, both on what the Court
has said and what it has chosen not to say when it deals with the nerits.

Mor eover, we consider that the Court erred in ordering Belgiumto cancel the out-
standi ng arrest warrant.

* *x %

2. In its Judgnment the Court says nothing on the question of whether -- quite
apart fromthe status of M. Yerodia at the relevant tine -- the Bel gi an magi s-
tracy was entitled under international |aw to issue an arrest warrant for soneone
not at that time within its territory and pass it to Interpol. It has, in effect,
acceded to the common wi sh of the Parties that *64 the Court should not pronounce
upon the key issue of jurisdiction that divided them but should rather pass i mre-
diately to the question of imunity as it applied to the facts of this case.
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3. In our opinion it was not only desirable, but indeed necessary, that the Court
shoul d have stated its position on this issue of jurisdiction. The reasons are
various. "Immunity" is the common shorthand phrase for "imunity fromjurisdic-
tion". If there is no jurisdiction en principe, then the question of an imunity
froma jurisdiction which would otherw se exist sinply does not arise. The Court,
i n passing over the question of jurisdiction, has given the inpression that "im

munity" is a free-standing topic of international law. It is not. "lInmunity" and
"jurisdiction" are inextricably |inked. Whether there is "imunity" in any given
i nstance will depend not only upon the status of M. Yerodia but al so upon what

type of jurisdiction, and on what basis, the Belgian authorities were seeking to
assert it.

4. While the notion of "inmmnity" depends, conceptually, upon a preexisting jur-
isdiction, there is a distinct corpus of law that applies to each. \Wat can be
cited to support an argument about the one is not always relevant to an under-
standi ng of the other. In by-passing the issue of jurisdiction the Court has en-
couraged a regrettable current tendency (which the oral and witten pleadings in
this case have not wholly avoided) to conflate the two issues.

5. Only if it is fully appreciated that there are two distinct norns of interna-
tional law in play (albeit that the one -- inmunity -- can arise only if the other
-- jurisdiction -- exists) can the larger picture be seen. One of the chall enges
of present-day international law is to provide for stability of international re-
| ations and effective international intercourse while at the sanme tinme guarantee-
ing respect for human rights. The difficult task that international |aw today
faces is to provide that stability in international relations by a means ot her
than the inpunity of those responsible for major human rights violations. This
challenge is reflected in the present dispute and the Court should surely be en-
gaged in this task, even as it fulfils its function of resolving a dispute that
has arisen before it. But through choosing to |look at half the story -- inmunity -
- it is not in a position to do so.

6. As M. Yerodia was a non-national of Belgiumand the alleged of fences de-
scribed in the arrest warrant occurred outside of the territory over which Bel gi um
has jurisdiction, the victins being non-Bel gi ans, the arrest warrant was necessar-
ily predicated on a universal jurisdiction. Indeed, both it and the enabling |e-
gislation of 1993 and 1999 expressly say so. Mireover, M. Yerodia hinself was
outside of Belgiumat the tinme the warrant was issued.

7. Inits Application instituting proceedings (p. 7), the Denmpcratic Republic of
the Congo conpl ained that Article 7 of the Bel gian Law

*65 "establishes the universal applicability of the Law and the universal jur-
i sdiction of the Belgian courts in respect of 'serious violations of internationa
humani tarian | aw , w thout even making such applicability and jurisdiction condi-
tional on the presence of the accused on Belgian territory.

It is clearly this unlimted jurisdiction which the Belgian State confers upon
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itself which explains the issue of the arrest warrant against M. Yerodia Ndom
basi, against whomit is patently evident that no basis of territorial or in per-
sonam jurisdiction, nor any jurisdiction based on the protection of the security
or dignity of the Kingdom of Belgium could have been invoked."

Inits Menorial, the Congo denied that

"international |aw recognized such an enlarged crininal jurisdiction as that
whi ch Bel gi um purported to exercise, nanmely in respect of incidents of interna-
tional hurmanitarian | aw when the accused was not within the prosecuting State's
territory" (Menorial of Congo, para. 87). [Translation by the Registry.]

In its oral subnissions the Congo once again stated that it was not opposed to the
principle of universal jurisdiction per se. But the assertion of a universal jur-
i sdiction over perpetrators of crinmes was not an obligation under internationa
law, only an option. The exercise of universal jurisdiction required, in the
Congo's view, that the sovereignty of the other State be not infringed and an ab-
sence of any breach of an obligation founded in international |aw (CR 2001/6, p.
33). Further, according to the Congo, States who are not under any obligation to
prosecute if the perpetrator is not present on their territory, nonethel ess are
free to do so in so far as this exercise of jurisdiction does not infringe the
sovereignty of another State and is not in breach of international law (ibid.).
The Congo stated that it had no intention of discussing the existence of the prin-
ci pl e of universal jurisdiction, nor of placing obstacles in the way of any ener-
gi ng custom regardi ng universal jurisdiction (ibid., p. 30). As the oral proceed-
ings drew to a close, the Congo acknow edged that the Court night have to pro-
nounce on certain aspects of universal jurisdiction, but it did not request the
Court to do so, as the question did not interest it directly (CR 2001/10, p. 11).
It was interested to have a ruling fromthe Court on Bel gium s obligations to the
Congo in the light of M. Yerodia's inmunity at the relevant time. The final sub-
nm ssions as contained in the Application were anended so as to renove any request
for the Court to make a deternination on the issue of universal jurisdiction.

8. Belgiumin its Counter-Menorial insisted that there was a general obligation
on States under customary international |law to prosecute perpetrators of crines.
It conceded, however, that where such persons were non-nationals, outside of its
territory, there was no obligation but rather an avail able option
(Counter-Menorial of Belgium para. 3.3.25). No *66 territorial presence was re-
guired for the exercise of jurisdiction where the offence violated the fundanenta
interests of the international community (Counter-Menorial of Bel gium paras.
3.3.44-3.3.52). In Belgiums view an investigation or prosecution nounted agai nst
a person outside its territory did not violate any rule of international |aw, and
was accepted both in international practice and in the internal practice of
States, being a necessary neans of fighting inmpunity (Counter-Menorial of Belgium
paras. 3.3.28-3.3.74).

9. These subm ssions were reprised in oral argunent, while noting that the Congo
"no longer contest[ed] the exercise of universal jurisdiction by default" (CR
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2001/9, pp. 8-13). Belgium too, was eventually content that the Court should pro-
nounce sinply on the immnity issue

10. That the Congo should have gradually cone to the view that its interests were
best served by reliance on its argunents on inmunity, was understandable. So was
Bel gium s satisfaction that the Court was being asked to pronounce on inmunity and
not on whether the issue and circul ations of an international arrest warrant re-
qguired the presence of the accused on its territory. Wiether the Court should ac-
commpdat e this consensus is another matter.

11. Certainly it is not required to do so by virtue of the ultra petita rule. In
t he Counter-Menorial Belgiumquotes the |ocus classicus for the non ultra petita
rule, the Asylum (Interpretation) case:

"it is the duty of the Court not only to reply to the questions as stated in
the final subm ssions of the parties, but also to abstain from decidi ng points not
i ncluded in those submi ssions" (Request for Interpretation of the Judgment of 20
Novenmber 1950 in the Asylum Case, Judgnent, |.C.J. Reports 1950, p. 402; Counter-
Menorial of Belgium para. 2.75; enphasis added).

It al so quotes Rosenne who said: "It does not confer jurisdiction on the Court or
detract jurisdiction fromit. It limts the extent to which the Court may go in
its decision.” (Counter-Menorial of Belgium para. 2.77.)

12. Close reading of these quotations shows that Belgiumis wong it if wi shes to
convey to the Court that the non ultra petita rule would bar it from addressing
matters not included in the subm ssions. It only precludes the Court from deciding
upon such matters in the operative part of the Judgnent since that is the place
where the subm ssions are dealt with. But it certainly does not prevent the Court
fromconsidering in its reasoning issues which it deens relevant for its concl u-
sions. As Sir Gerald Fitzmaurice said:

*67 "unless certain distinctions are drawn, there is a danger that [the non ul-
tra petita rule] mght hanper the tribunal in conming to a correct decision, and
nm ght even cause it to arrive at a legally incorrect one, by conpelling it to neg-
lect juridically relevant factors" (The Law and Procedure of the Internationa
Court of Justice, 1986, Vol. Il, pp. 529-530).

13. Thus the ultra petita rule can operate to preclude a finding of the Court, in
the dispositif, on a question not asked in the final subm ssions by a party. But
the Court should not, because one or more of the parties finds it nore confortable
for its position, forfeit necessary steps on the way to the finding it does nmke
in the dispositif. The Court has acknow edged this in paragraph 43 of the present
Judgnent. But having reserved the right to deal with aspects of universal juris-
diction in its reasoning, "should it deemthis necessary or desirable", the Court
says nothing nore on the matter

14. This may be contrasted with the approach of the Court in the Advisory Opinion

© 2007 Thonmson/West. No Cdaimto Oig. US Gov. Wrks.



20021.C.J. 3 FOR EDUCATIONAL USE ONLY Page 60
2002 WL 32912040 (1.C.J), 20021.C.J. 3
(Citeas: 20021.C.J. 3)

request put to it in Certain Expenses of the United Nations (Article 17, Paragraph
2, of the Charter) (1.C J. Reports 1962, pp. 156-157). (The Court was constrai ned
by the request put to it, rather than by the final subnissions of the Applicant,
but the point of principle remains the sane.) The Court was asked by the Genera
Assenbly whet her the expenditures incurred in connection with UNEF and ONUC con-
stituted "expenses of the organization" for purposes of Article 17, paragraph 2,

of the Charter.

15. France had in fact proposed an amendnment to this request, whereby the Court
woul d have been asked to consi der whether the expenditures in question were made
in conformty with the provisions of the Charter, before proceeding to the ques-
tion asked. This proposal was rejected. The Court stated

"The rejection of the French amendnent does not constitute a directive to the
Court to exclude fromits consideration the question whether certain expenditures
were 'decided on in conformty with the Charter', if the Court finds such consid-
eration appropriate. It is not to be assumed that the General Assenbly would thus
seek to fetter or hanmper the Court in the discharge of its judicial functions; the
Court rnust have full liberty to consider all relevant data available to it in
form ng an opinion on a question posed to it for an advisory opinion." (lbid., p.
157.)

The Court further stated that it

"has been asked to answer a specific question related to certain identified ex-
pendi tures which have actually been made, but the Court would not adequately dis-
charge the obligation incunbent on it unless it exam ned in sonme detail various
probl ems raised by the question which the General Assenbly has asked"” (ibid., p.
158).

*68 16. For all the reasons expounded above, the Court should have "found it ap-
propriate" to deal with the question of whether the issue and international circu-
| ation of a warrant based on universal jurisdiction in the absence of M. Yero-
dia's presence on Belgian territory was unlawful. This should have been done be-
fore making a finding on imunity fromjurisdiction, and the Court shoul d i ndeed
have "exami ned in sone detail various problenms raised" by the request as fornmu-
lated by the Congo in its final subm ssions.

17. In agreeing to pronounce upon the question of immunity w thout addressing the
guestion of a jurisdiction fromwhich there could be imunity, the Court has al -
lowed itself to be manoeuvred into answering a hypothetical question. During the
course of the oral pleadings Belgiumdrew attention to the fact that M. Yerodia
had ceased to hold any ministerial office in the Governnment of the Denocratic Re-
public of the Congo. In Belgiunms view, this neant that the Court should decl are
the request to pronounce upon inmunity to be inadm ssible. In Belgiums viewthe
case had become one "about |egal principle and the specul ati ve consequences for
the imunities of Foreign Mnisters fromthe possible action of a Bel gi an judge"
(CR 2001/8, p. 26, para. 43). The dispute was "a difference of opinion of an ab-
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stract nature" (CR 2001/8, p. 36, para. 71). The Court should not "enter into a
debate which it may well cone to see as essentially an academni c exercise" (CR
2001/9, p. 7, para. 4 [translation by the Registry]).

18. In its Judgnent the Court rightly rejects those contentions (see Judgnent,
paras. 30-32). But nothing is nore academ c, or abstract, or specul ative, than
pronounci ng on an imunity froma jurisdiction that my, or nmay not, exist. It is
regrettable that the Court has not followed the logic of its own findings in the
Certain Expenses case, and in this Judgnent addressed in the necessary depth the
guestion of whether the Bel gian authorities could legitimtely have invoked uni -
versal jurisdiction in issuing and circulating the arrest warrant for the charges
contained therein, and for a person outside the territorial jurisdiction at the
moment of the issue of the warrant. Only if the answer to these is in the affirm
ative does the question arise: "Neverthel ess, was M. Yerodia i nmune from such ex-
ercise of jurisdiction, and by reference to what nmoment of tine is that question
to be answered?"

* * %

19. We therefore turn to the question whether States are entitled to exercise
jurisdiction over persons having no connection with the forum State when the ac-
cused is not present in the State's territory. The necessary point of departure
nust be the sources of international law identified in Article 38, paragraph 1
(c), of the Statute of the Court, together with obligations inmposed upon al
Uni ted Nations Menbers by Security Council resolutions, or by such General As-
senmbly resolutions as neet the *69 criteria enunciated by the Court in the case
concerning Legality of the Threat or Use of Nucl ear Weapons, Advisory Opinion
(I.C.J. Reports 1996, p. 226, para. 70).

20. CQur analysis may begin with national legislation, to see if it evidences a
State practice. Save for the Belgian |l egislation of 10 February 1999, national |e-
gislation, whether in fulfilment of international treaty obligations to nake cer-
tain international crimes offences also in national |law, or otherw se, does not
suggest a universal jurisdiction over these offences. Various exanples typify the
nore qualified practice. The Australian War Crinmes Act of 1945, as anmended in
1988, provides for the prosecution in Australia of crines conmtted between 1
Sept enber 1939 and 8 May 1945 by persons who were Australian citizens or residents
at the tines of being charged with the offences (Arts. 9 and 11). The United King-
dom War Crimes Act of 1991 enabl es proceedi ngs to be brought for nurder, man-
sl aughter or cul pable homicide, comitted between 1 Septenber 1935 and 5 June
1945, in a place that was part of Germany or under Gernan occupation, and in cir-
cunst ances where the accused was at the tine, or has becone, a British citizen or
resident of the United Kingdom The statutory jurisdiction provided for by France,
Germany and (in even broader ternms) the Netherlands, refer for their jurisdiction-
al basis to the jurisdictional provisions in those international treaties to which
the legislation was intended to give effect. It should be noted, however, that the
German Government on 16 January 2002 has submitted a | egislative proposal to the
German Parlianment, section 1 of which provides:
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"This Code governs all the punishable acts listed herein violating public in-
ternational law, [and] in the case of felonies listed herein [this Code governs]
even if the act was conmitted abroad and does not show any link to [Germany]."

The Crim nal Code of Canada 1985 all ows the execution of jurisdiction when at the
time of the act or om ssion the accused was a Canadi an citizen or "enpl oyed by
Canada in a civilian or mlitary capacity"; or the "victimis a Canadian citizen
or acitizen of a State that is allied with Canada in an arned conflict", or when
"at the time of the act or om ssion Canada could, in conformity with internationa
| aw, exercise jurisdiction over the person on the basis of the person's presence
in Canada" (Art. 7).

21. Al of these illustrate the trend to provide for the trial and puni shment un-
der international law of certain crinmes that have been comritted extraterritori-
ally. But none of them nor the many others that have been studied by the Court,
represent a classical assertion of a universal jurisdiction over particular of-
fences committed el sewhere by persons having no relationship or connection with
the forum State.

22. The case | aw under these provisions has |largely been cautious so *70 far as
reliance on universal jurisdiction is concerned. In the Pinochet case in the Eng-
lish courts, the jurisdictional basis was clearly treaty based, with the double
criminality rule required for extradition being met by English legislation in
Sept enber 1988, after which date torture cormitted abroad was a crinme in the
United Kingdomas it already was in Spain. In Australia the Federal Court referred
to a group of crimes over which international |aw granted universal jurisdiction,
even though national enabling |egislation would al so be needed (Nul yari mma, 1999:
genoci de). The High Court confirmed the authority of the legislature to confer
jurisdiction on the courts to exercise a universal jurisdiction over war crimnes
(Pol yukhovi ch, 1991). In Austria (whose Penal Code enphasizes the doubl e-
crimnality requirenent), the Supreme Court found that it had jurisdiction over
persons charged with genocide, given that there was not a functioning | egal system
in the State where the crinmes had been committed nor a functioning internationa
crimnal tribunal at that point in tine (Cvjetkovic, 1994). In France it has been
held by a juge d'instruction that the Genoci de Convention does not provide for
uni versal jurisdiction (in re Javor, reversed in the Cour d' Appel on other
grounds. The Cour de Cassation ruling equally does not suggest universal jurisdic-
tion). The Munyeshyaka finding by the Cour d' Appel (1998) relies for a finding --
at first sight inconsistent -- upon cross-reference into the Statute of the Inter-
nati onal Tribunal for Rwanda as the jurisdictional basis. In the Qaddafi case the
Cour d' Appel relied on passive personality and not on universal jurisdiction (in
the Cour de Cassation it was imunity that assumed central inportance).

23. In the Bouterse case the Amsterdam Court of Appeal concluded that torture was
a crinme against humanity, and as such an "extraterritorial jurisdiction" could be
exerci sed over a non-national. However, in the Hoge Raad, the Dutch Supreme Court
attached conditions to this exercise of extraterritorial jurisdiction
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(nationality, or presence within the Netherlands at the nmonent of arrest) on the
basi s of national |egislation

24. By contrast, a universal jurisdiction has been asserted by the Bavarian Hi gh-
er Regional Court in respect of a prosecution for genocide (the accused in this
case being arrested in Germany). And the case |aw of the United States has been
somewhat nore ready to invoke "universal jurisdiction", though considerations of
passi ve personality have al so been of key inportance (Yunis, 1988; Bin Laden,
2000) .

25. An even nore anbi guous answer is to be derived froma study of the provisions
of certain inportant treaties of the last 30 years, and the obligations inposed by
the parties thensel ves.

26. In sone of the literature on the subject it is asserted that the great inter-
nati onal treaties on crinmes and offences evidence universality as a ground for the
exercise of jurisdiction recognized in international |law (See the interesting re-
cent article of Luis Benavides, "The Universal Jurisdiction *71 Principle: Nature
and Scope", Anuario Mexi cano de Derecho Internacional, Vol. 1, p. 58 (2001).) This
i s doubt ful

27. Article VI of the Convention on the Prevention and Puni shnent of the Crine of
Genoci de, 9 Decenber 1948, provides:

"Persons charged with genocide or any of the other acts enunerated in Article
Il shall be tried by a conpetent tribunal of the State in the territory of which
the act was conmitted, or by such international penal tribunal as may have juris-
diction with respect to those Contracting Parties which shall have accepted its
jurisdiction."

This is an obligation to assert territorial jurisdiction, though the travaux
préparatoires do reveal an understanding that this obligation was not intended to
affect the right of a State to exercise crimnal jurisdiction on its own nationals
for acts conmitted outside the State (A/C.6/SR 134, p. 5). Article VI also

provi des a potential grant of non-territorial conpetence to a possible future in-
ternational tribunal -- even this not being automatic under the Genoci de Conven-
tion but being restricted to those Contracting Parties which would accept its jur-
isdiction. In recent years it has been suggested in the literature that Article VI
does not prevent a State from exercising universal jurisdiction in a genocide
case. (And see, nore generally, Restatenent (Third) of the Foreign Relations Law
of the United States (1987), 8404.)

28. Article 49 of the First Geneva Convention, Article 50 of the Second Geneva
Convention, Article 129 of the Third Geneva Convention and Article 146 of the
Fourth Geneva Convention, all of 12 August 1949, provide:

"Each Hi gh Contracting Party shall be under the obligation to search for per-
sons al l eged to have conmitted, or to have ordered to be conmitted, ... grave
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breaches, and shall bring such persons, regardless of their nationality, before
its own courts. It may also, if it prefers, and in accordance with the provisions
of its own |egislation, hand such persons over for trial to another Hi gh Contract-
ing Party concerned, provided such Hi gh Contracting Party has nade out a prinma
facie case."

29. Article 85, paragraph 1, of the First Additional Protocol to the 1949 Ceneva
Convention incorporates this provision by reference.

30. The stated purpose of the provision was that the offences would not be |eft
unpuni shed (the extradition provisions playing their role in this objective). It
may i mredi ately be noted that this is an early formof the aut dedere aut prosequi
to be seen in later conventions. But the obligation to prosecute is primary, mak-
ing it even stronger.

31. No territorial or nationality linkage is envisaged, suggesting a true *72
universality principle (see also Henzelin, Le principe de |'universalité en droit
pénal international: droit et obligation pour |les Etats de poursuivre et juger
selon le principe de |'universalité, 2000, pp. 354-356). But a different inter-
pretation is given in the authoritative Pictet Cormentary: Geneva Convention for
the Anelioration of the Condition of the Wwunded and Sick in Armed Forces in the
Field, 1952, which contends that this obligation was understood as being an obli g-
ation upon States parties to search for offenders who may be on their territory.
Is it a true exanple of universality, if the obligation to search is restricted to
the own territory? Does the obligation to search inply a perm ssion to prosecute
in absentia, if the search had no result?

32. As no case has touched upon this point, the jurisdictional matter remains to
be judicially tested. In fact, there has been a remarkably nodest corpus of na-
tional case |aw emanating fromthe jurisdictional possibilities provided in the
Geneva Conventions or in Additional Protocol 1.

33. The Single Convention on Narcotics and Drugs, 1961, provides in Article 36,
par agraph 2, that:

"(a) (iv) Serious offences heretofore referred to conmitted either by nationals
or by foreigners shall be prosecuted by the Party in whose territory the offence
was conmitted, or by the Party in whose territory the offender is found if extra-
dition is not acceptable in conformty with the aw of the Party to which applica-
tion is nmade, and if such offender has not already been prosecuted and judgnment
gi ven."

34. Diverse views were expressed as to whether the State where the of fence was
commtted should have first right to prosecute the offender (E/CN. 7/AC.3/9, 11
Sept ember 1958, p. 17, fn. 43; cf. E/CN.7/AC. 3/9 and Add.1, E/ CONF.34/1/Add.1, 6
January 1961, p. 32). Nevertheless, the principle of "primary universal repres-
sion" found its way into the text, notw thstanding the strong objections of States
such as the United States, New Zeal and and India that their national |aws only en-
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vi saged the prosecution of persons for offences occurring within their nationa
borders. (The devel opment of the concept of "inmpact jurisdiction" or "effects jur-
i sdiction" has in nore recent years allowed continued reliance on territoriality
whil e stretching far the jurisdictional arm) The conpronise reached was to nake
the provisions of Article 36, paragraph 2 (iv), "subject to the constitutiona
l[imtations of a Party, its legal system and donestic |aw'. But the possibility of
a universal jurisdiction was not denounced as contrary to international |aw

35. The Hague Convention for the Suppression of Unlawful Seizure of Aircraft, 16
Decenber 1970, maki ng preanbul ar reference to the "urgent need" to make such acts
"puni shabl e as an offence and to provide for appropriate neasures with respect to
prosecution and extradition of *73 offenders”, provided in Article 4 (1) for an
obligation to take such nmeasures as may be necessary to establish jurisdiction
over these offences and other acts of violence against passengers or crew

"(a) when the offence is conmmitted on board an aircraft registered in that State;

(b) when the aircraft on board which the offence is conmitted lands in its territ-
ory with the alleged offender still on board;

(c) when the offence is conmtted on board an aircraft |eased without crewto a
| essee who has his principal place of business or, if the | essee has no such pl ace
of business, his permanent residence, in that State".

Article 4 (2) provided for a conparable obligation to establish jurisdiction where
the all eged of fender was present in the territory and if he was not extradited
pursuant to Article 8 by the territory. Thus here too was a treaty provision for
aut dedere aut prosequi, of which the linb was in turn based on the principle of
“primary universal repression”. The jurisdictional bases provided for in Article 4
(1) (b) and 4 (2), requiring no territorial connection beyond the |anding of the
aircraft or the presence of the accused, were adopted only after prolonged discus-
sion. The travaux préparatoires show States for whom nere presence was an insuffi-
cient ground for jurisdiction beginning reluctantly to support this particular
type of fornula because of the gravity of the offence. Thus the representative of
the United Kingdom stated that his country "would see great difficulty in assunng
jurisdiction nerely on the ground that an aircraft carrying a hijacker had | anded
in United Kingdomterritory". Further

"normal ly his country did not accept the principle that the nmere presence of an
al l eged offender within the jurisdiction of a State entitled that State to try
him In view, however, of the gravity of the offence ... he was prepared to sup-
port ... [the proposal on mandatory jurisdiction on the part of the State where a
hi jacker is found]." (Hague Conference, p. 75, para. 18.)

36. It is also to be noted that Article 4, paragraphs 1 and 2, provides for the
mandat ory exercise of jurisdiction in the absence of extradition; but does not
preclude crimnal jurisdiction exercised on alternative grounds of jurisdiction in
accordance with national |aw (though those possibilities are not nade conpul sory
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under the Convention).

37. Conparable jurisdictional provisions are to be found in Articles 5 and 8 of
the International Convention against the Taking of Hostages of 17 Decenber 1979.
The obligation enunciated in Article 8 whereby a State party shall "w thout excep-
ti on what soever and whether or not the offence was conmtted in its territory"
submt the case for prosecution if *74 it does not extradite the alleged offender,
was agai n regarded as necessary by the majority, given the nature of the crines
(Summary Record, Ad Hoc Conmittee on the Drafting of an International Convention
agai nst the Taki ng of Hostages (A/AC 188/SR. 5, 7, 8, 11, 14, 15, 16, 17, 23, 24
and 35)). The United Kingdom cautioned agai nst noving to universal crimnal juris-
diction (ibid., A/ AC. 188/ SR. 24, para. 27) while others (Poland, A/ AC.188/SR 23,
para. 18; Mexico, A/ AC.188/SR 16, para. 11) felt the introduction of the principle
of universal jurisdiction to be essential. The USSR observed that no State could
exercise jurisdiction over crimes commtted in another State by nationals of that
State without contravening Article 2, paragraph 7, of the Charter. The Convention
provisions were in its viewto apply only to hostage taking that was a nmanifesta-
tion of international terrorism-- another exanple of initial and understandable
positions on jurisdiction being nodified in the face of the exceptional gravity of
t he of fence.

38. The Convention agai nst Torture, of 10 Decenber 1984, establishes in Article 5
an obligation to establish jurisdiction

"(a) When the offences are conmitted in any territory under its jurisdiction or on
board a ship or aircraft registered in that State;

(b) When the alleged offender is a national of that State

(c) When the victimis a national of that State if that State considers it appro-
priate."

If the person alleged to have committed the offence is found in the territory of a
State party and is not extradited, subnission of the case to the prosecuting au-
thorities shall follow (Art. 7). O her grounds of crimnal jurisdiction exercised
in accordance with the relevant national |aw are not excluded (Art. 5, para. 3),
maki ng clear that Article 5, paragraphs 1 and 2, must not be interpreted a con-
trario. (See J. H Burgers and H Danelius, The United Nations Convention agai nst
Torture, 1988, p. 133.)

39. The passage of tinme changes perceptions. The jurisdictional ground that in
1961 had been referred to as the principle of "primry universal repression" came
now to be widely referred to by del egates as "universal jurisdiction" -- noreover,
a universal jurisdiction thought appropriate, since torture, |ike piracy, could be
considered an "of fence against the |l aw of nations" (United States: E/ CN. 4/1367,
1980). Australia, France, the Netherlands and the United Kingdom eventually
dropped their objection that "universal jurisdiction" over torture would create
probl ems under their domestic |egal systens. (See E/CN.4/1984/72.)
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40. This short historical survey nay be summari zed as foll ows.

41. The parties to these treaties agreed both to grounds of jurisdiction *75 and
as to the obligation to take the neasures necessary to establish such jurisdic-
tion. The specified grounds relied on |inks of nationality of the offender, or the
ship or aircraft concerned, or of the victim See, for exanple, Article 4(1), Hag-
ue Convention; Article 3 (1), Tokyo Convention; Article 5, Hostages Conventi on;
Article 5, Torture Convention. These may properly be described as treaty-based
broad extraterritorial jurisdiction. But in addition to these were the paralle
provi sions whereby a State party in whose jurisdiction the alleged perpetrator of
such offences is found shall prosecute himor extradite him By the | oose use of
| anguage the latter has cone to be referred to as "universal jurisdiction", though
this is really an obligatory territorial jurisdiction over persons, albeit in re-
lation to acts commtted el sewhere.

* * %

42. \Whether this obligation (whether described as the duty to establish universa
jurisdiction, or, nore accurately, the jurisdiction to establish a territoria
jurisdiction over persons for extraterritorial events) is an obligation only of
treaty law, inter partes, or whether it is now, at |east as regards the offences
articulated in the treaties, an obligation of customary international |aw was
pl eaded by the Parties in this case but not addressed in any great detail.

43. Nor was the question of whether any such general obligation applies to crines
agai nst humanity, given that those too are regarded everywhere as conparably hein-
ous crines. Accordingly, we offer no view on these aspects.

44. However, we note that the inaccurately termed "universal jurisdiction prin-
ciple” in these treaties is a principle of obligation, while the question in this
case is whether Belgiumhad the right to issue and circulate the arrest warrant if
it so chose.

If a dispassionate analysis of State practice and Court decisions suggests that
no such jurisdiction is presently being exercised, the witings of emnent jurists
are nmuch nore m xed. The large literature contains vigorous exchanges of views
(whi ch have been duly studied by the Court) suggesting profound differences of
opi nion. But these witings, inmportant and stinulating as they nay be, cannot of
t hemsel ves and without reference to the other sources of international |aw, evid-
ence the existence of a jurisdictional norm The assertion that certain treaties
and court decisions rely on universal jurisdiction, which in fact they do not,
does not evidence an international practice recognized as custom And the policy
argunents advanced in sone of the witings can certainly suggest why a practice or
a court decision should be regarded as desirable, or indeed *76 |awful; but con-
trary argunents are advanced, too, and in any event these al so cannot serve to
substantiate an international practice where virtually none exists.

45. That there is no established practice in which States exercise universal jur-
i sdiction, properly so called, is undeniable. As we have seen, virtually all na-
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tional |egislation envisages |inks of some sort to the forum State; and no case

| aw exi sts in which pure universal jurisdiction has formed the basis of jurisdic-
tion. This does not necessarily indicate, however, that such an exercise would be
unlawful . In the first place, national legislation reflects the circunstances in
which a State provides inits ow law the ability to exercise jurisdiction. But a
State is not required to legislate up to the full scope of the jurisdiction al-

[ owed by international |aw The war crinmes |egislation of Australia and the United
Ki ngdom af ford exanpl es of countries making nore confined choices for the exercise
of jurisdiction. Further, many countries have no national |egislation for the ex-
ercise of well recognized forns of extraterritorial jurisdiction, sometines not-

wi thstanding treaty obligations to enable thenselves so to act. National |egisla-
tion may be illum nating as to the issue of universal jurisdiction, but not con-
clusive as to its legality. Moreover, while none of the national case |aw to which
we have referred happens to be based on the exercise of a universal jurisdiction
properly so called, there is equally nothing in this case | aw which evidences an
opinio juris on the illegality of such a jurisdiction. In short, national |egisla-
tion and case law -- that is, State practice -- is neutral as to exercise of uni-
versal jurisdiction

46. There are, noreover, certain indications that a universal crimnal jurisdic-
tion for certain international crinmes is clearly not regarded as unlawful. The
duty to prosecute under those treaties which contain the aut dedere aut prosequi
provi sions opens the door to a jurisdiction based on the heinous nature of the
crime rather than on links of territoriality or nationality (whether as perpetrat-
or or victim. The 1949 Geneva Conventions |lend support to this possibility, and
are widely regarded as today reflecting customary international |aw (See, for ex-
anple, Cherif Bassiouni, International Crimnal Law, Vol. 1I1l: Enforcenent, 2nd
ed., 1999, p. 228; Theodor Meron, "International Crimnalization of Internal Atro-
cities", 89 AJIL (1995), p. 576.)

47. The contenporary trends, reflecting international relations as they stand at
t he begi nning of the new century, are striking. The novement is towards bases of
jurisdiction other than territoriality. "Effects" or "inpact" jurisdictionis em
braced both by the United States and, with certain qualifications, by the European
Uni on. Passive personality jurisdiction, for so long regarded as controversial, is
now reflected not only in *77 the |l egislation of various countries (the United
States, Ch. 113A, 1986 Omi bus Diplomatic and Antiterrorism Act; France, Art. 689
Code of Criminal Procedure, 1975), and today neets with relatively little opposi-
tion, at least so far as a particular category of offences is concerned.

48. In civil matters we al ready see the begi nnings of a very broad form of extra-
territorial jurisdiction. Under the Alien Tort Clains Act, the United States,
basing itself on a |law of 1789, has asserted a jurisdiction both over human rights
vi ol ati ons and over mmjor violations of international |aw perpetrated by non-
nati onal s overseas. Such jurisdiction, with the possibility of ordering paynent of
damages, has been exercised with respect to torture commtted in a variety of
countries (Paraguay, Chile, Argentina, Guatemala), and with respect to other mgjor
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human rights violations in yet other countries. Wiile this unilateral exercise of
the function of guardian of international values has been much commented on, it
has not attracted the approbation of States generally.

49. Belgium-- and also many writers on this subject -- find support for the ex-
ercise of a universal crimnal jurisdiction in absentia in the "Lotus" case. Al-
t hough the case was clearly decided on the basis of jurisdiction over danage to a
vessel of the Turkish navy and to Turkish nationals, it is the fanmous di ctum of
the Permanent Court which has attracted particular attention. The Court stated
t hat :

"[T]he first and forenost restriction inposed by international |aw upon a State

is that -- failing the existence of a pernissive rule to the contrary -- it may
not exercise its power in any formin the territory of another State. In this
sense jurisdiction is certainly territorial; it cannot be exercised by a State

outside its territory except by virtue of a permi ssive rule derived frominterna-
tional custom or conventi on.

It does not, however, follow that international |aw prohibits a State from ex-
ercising jurisdiction inits ow territory, in respect of any case which relates
to acts which have taken place abroad, and in which it cannot rely on sone per-

m ssive rule of international [aw. Such a view would only be tenable if interna-
tional |aw contained a general prohibition to States to extend the application of
their laws and the jurisdiction of their courts to persons, property and acts out-
side their territory, and if, as an exception to this general prohibition, it al-
owed States to do so in certain specific cases. But this is certainly not the
case under international law as it stands at present. Far fromlaying down a gen-
eral prohibition to the effect that States may not extend the application of their
laws and the jurisdiction of their courts to persons, property and acts outside
their territory, it leaves themin this respect a wi de neasure of discretion which
isonly *78 limted in certain cases by prohibitive rules; as regards other cases,
every State remains free to adopt the principles which it regards as best and npst
suitable.” (P.C.1.J., Series A No. 10, pp. 18-19.)

The Permanent Court acknow edged that consideration had to be given as to whether
these principles would apply equally in the field of crimnal jurisdiction, or
whet her cl oser connections might there be required. The Court noted the inportance
of the territorial character of crimnal |aw but also the fact that all or nearly
all systems of |aw extend their action to offences comrmitted outside the territory
of the State which adopts them and they do so in ways which vary from State to
State. After examining the issue the Court finally concluded that for an exercise
of extraterritorial crimnal jurisdiction (other than within the territory of an-
other State) it was equally necessary to "prove the existence of a principle of
international law restricting the discretion of States as regards crimnal |egis-

[ ation".

50. The application of this celebrated dictumwould have clear attendant dangers
in sone fields of international law. (See, on this point, Judge Shahabuddeen's

© 2007 Thonmson/West. No Cdaimto Oig. US Gov. Wrks.



20021.C.J. 3 FOR EDUCATIONAL USE ONLY Page 70
2002 WL 32912040 (1.C.J), 20021.C.J. 3
(Citeas: 20021.C.J. 3)

di ssenting opinion in the case concerning Legality of the Threat or Use of Nucl ear
Weapons, Advisory Opinion, |1.C. J. Reports 1996, pp. 394-396.) Nevertheless, it
represents a continuing potential in the context of jurisdiction over internation-
al crinmes.

51. That being said, the dictumrepresents the high water mark of |aissez-faire
in international relations, and an era that has been significantly overtaken by
ot her tendencies. The underlying idea of universal jurisdiction properly so-called
(as in the case of piracy, and possibly in the Geneva Conventions of 1949), as
wel | as the aut dedere aut prosequi variation, is a common endeavour in the face
of atrocities. The series of nultilateral treaties with their special jurisdic-
tional provisions reflect a determnation by the international comunity that
those engaged in war crimes, hijacking, hostage taking, torture should not go un-
puni shed. Al though crines against humanity are not yet the object of a distinct
convention, a conparable international indignation at such acts is not to be
doubted. And those States and academic witers who claimthe right to act unilat-
erally to assert a universal crimnal jurisdiction over persons comitting such
acts, invoke the concept of acting as "agents for the international commnity".
This vertical notion of the authority of action is significantly different from
the horizontal system of international |aw envisaged in the "Lotus" case.

At the same time, the international consensus that the perpetrators of interna-
tional crinmes should not go unpunished is being advanced by a flexible strategy,
in which newly established international crimnal tribunals, treaty obligations
and national courts all have their part to play. W reject the suggestion that the
battl e against inmpunity is "nade over" to international treaties and tribunals,
with national courts having no conpetence *79 in such matters. Great care has been
taken when fornulating the relevant treaty provisions not to exclude other grounds
of jurisdiction that may be exercised on a voluntary basis. (See Article 4 (3),
Hague Convention for the Suppression of Unlawful Seizure of Aircraft, 1970; Art-
icle 5 (3), International Convention agai nst Taki ng of Hostages, 1979; Article 5
(3), Convention against Torture; Article 9, Statute of the International Crimnal
Tribunal for the former Yugoslavia; and Article 19, Rone Statute of the Interna-
tional Criminal Court.)

52. W may thus agree with the authors of Oppenheim s International Law (9th ed.,
p. 998), that:

"While no general rule of positive international |law can as yet be asserted
which gives to states the right to punish foreign nationals for crinmes agai nst hu-
manity in the same way as they are, for instance, entitled to punish acts of pir-
acy, there are clear indications pointing to the gradual evolution of a signific-
ant principle of international law to that effect.”

* * %

53. This brings us once nore to the particular point that divides the Parties in
this case: is it a precondition of the assertion of universal jurisdiction that
the accused be within the territory?
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54. Consi derabl e confusion surrounds this topic, not hel ped by the fact that |e-
gislators, courts and witers alike frequently fail to specify the precise tenpor-
al nonent at which any such requirenent is said to be in play. Is the presence of
the accused within the jurisdiction said to be required at the tinme the offence
was conmitted? At the time the arrest warrant is issued? O at the tinme of the
trial itself? An exami nation of national |egislation, cases and witings reveals a
wi de variety of tenporal |inkages to the assertion of jurisdiction. This incoher-
ent practice cannot be said to evidence a precondition to any exercise of univer-
sal crimnal jurisdiction. The fact that in the past the only clear exanple of an
agreed exercise of universal jurisdiction was in respect of piracy, outside of any
territorial jurisdiction, is not determinative. The only prohibitive rule
(repeated by the Permanent Court in the "Lotus" case) is that crimnal jurisdic-
tion should not be exercised, w thout perm ssion, within the territory of another
State. The Bel gi an arrest warrant envisaged the arrest of M. Yerodia in Bel gi um
or the possibility of his arrest in third States at the discretion of the States
concerned. This would in principle seemto violate no existing prohibiting rule of
i nternational |aw.

55. In crimnal law, in particular, it is said that evidence-gathering requires
territorial presence. But this point goes to any extraterritoriality, including
those that are well established and not just to universal jurisdiction.

56. Sone jurisdictions provide for trial in absentia; others do not. If it *80 is
said that a person nust be within the jurisdiction at the tinme of the trial it-
self, that may be a prudent guarantee for the right of fair trial but has little
to do with bases of jurisdiction recognized under international |aw.

57. On what basis is it claimed, alternatively, that an arrest warrant may not be
i ssued for non-nationals in respect of offences occurring outside the jurisdic-
tion? The textual provisions themselves of the 1949 Geneva Convention and the
First Additional Protocol give no support to this view. The great treaties on aer-
ial offences, hijacking, narcotics and torture are built around the concept of aut
dedere aut prosequi. Definitionally, this envisages presence on the territory.
There cannot be an obligation to extradite someone you choose not to try unless
that person is within your reach. National |egislation, enacted to give effect to
these treaties, quite naturally also may make nention of the necessity of the
presence of the accused. These sensible realities are critical for the obligatory
exerci se of aut dedere aut prosequi jurisdiction, but cannot be interpreted a con-
trario so as to exclude a voluntary exercise of a universal jurisdiction.

58. If the underlying purpose of designating certain acts as international crines
is to authorize a wide jurisdiction to be asserted over persons committing them
there is no rule of international |law (and certainly not the aut dedere principle)
whi ch makes illegal co-operative overt acts designed to secure their presence
within a State wishing to exercise jurisdiction

* * %

59. If, as we believe to be the case, a State nay choose to exercise a universa
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criminal jurisdiction in absentia, it nust also ensure that certain safeguards are
in place. They are absolutely essential to prevent abuse and to ensure that the
rejection of inmpunity does not jeopardize stable relations between States.

No exercise of crimnal jurisdiction my occur which fails to respect the inviol-
ability or infringes the imunities of the person concerned. W return below to
certain aspects of this facet, but will say at this juncture that comrenci ng an
i nvestigation on the basis of which an arrest warrant may |ater be issued does not
of itself violate those principles. The function served by the international |aw
of imunities does not require that States fail to keep thensel ves i nforned.

A State contenplating bringing crimnal charges based on universal jurisdiction
nmust first offer to the national State of the prospective accused person the op-
portunity itself to act upon the charges concerned. The Court makes reference to
these elenents in the context of this case at paragraph 16 of its Judgnent.

Further, such charges may only be laid by a prosecutor or juge d'instruction who

acts in full independence, without links to or control *81 by the governnent of
that State. Moreover, the desired equilibriumbetween the battle against inpunity
and the pronotion of good inter-State relations will only be nmaintained if there

are some special circunstances that do require the exercise of an internationa
crimnal jurisdiction and if this has been brought to the attention of the prosec-
utor or juge d'instruction. For exanple, persons related to the victins of the
case will have requested the conmencenent of |egal proceedings.

* *x %

60. It is equally necessary that universal crimnal jurisdiction be exercised
only over those crinmes regarded as the nmpost heinous by the international com
munity.

61. Piracy is the classical exanple. This jurisdiction was, of course, exercised
on the high seas and not as an enforcenment jurisdiction within the territory of a
non- agreeing State. But this historical fact does not nean that universal juris-
diction only exists with regard to crimes comritted on the high seas or in other
pl aces outside national territorial jurisdiction. OF decisive inportance is that
this jurisdiction was regarded as | awful because the international comunity re-
garded piracy as damaging to the interests of all. War crinmes and crinmes agai nst
humanity are no less harnful to the interests of all because they do not usually
occur on the high seas. War crines (already since 1949 perhaps a treaty-based pro-
vision for universal jurisdiction) may be added to the list. The specification of
their content is largely based upon the 1949 Conventions and those parts of the
1977 Additional Protocols that reflect general international |aw. Recent years
have al so seen the phenonenon of an alignnent of national jurisdictional |egisla-
tion on war crinmes, specifying those crines under the statutes of the ICTY, ICIR
and the intended | CC

62. The substantive content of the concept of crinmes against humanity, and its
status as crinmes warranting the exercise of universal jurisdiction, is undergoing
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change. Article 6 (c) of the Charter of the International MIlitary Tribunal of 8
August 1945 envi saged them as a category linked with those crines over which the
Tribunal had jurisdiction (war crimes, crines against the peace). In 1950 the In-
ternational Law Commi ssion defined them as nurder, exterm nation, enslavenent, de-
portation or other inhuman acts perpetrated on the citizen popul ati on, or persecu-
tions on political, racial or religious grounds if in exercise of, or connection
with, any crine against peace or a war crime (Yearbook of the International Law
Conmi ssi on, 1950, Principle VI (c), pp. 374-377). Later definitions of crines

agai nst humanity both w dened the subject-matter, to include such offences as tor-
ture and rape, and de-coupled the Iink to other earlier established crimes. Crines
agai nst humanity are now regarded as a distinct category. Thus the 1996 Draft Code
of Crimes *82 against the Peace and Security of Mankind, adopted by the Interna-
tional Law Commission at its 48th session, provides that crinmes agai nst hunmanity

"means any of the follow ng acts, when conmtted in a systematic manner or on a
| arge scale and instigated or directed by a Governnent or any organization or

gr oup:

(a) Murder

(b) Exterm nation

(c) Torture;

(d) Ensl avenent;

(e) Persecution on political, racial, religious or ethnic grounds;

(f) Institutionalized discrimnation on racial, ethnic or religious grounds in-
vol ving the violation of fundanental human rights and freedons and resulting in
seriously disadvantagi ng a part of the popul ation;

(g) Arbitrary deportation or forcible transfer of popul ation

(h) Arbitrary inprisonnent;

(i) Forced di sappearance of persons;

(j) Rape, enforced prostitution and other forns of sexual abuse;

(k) Other inhumane acts which severely danage physical or nental integrity, health
or human dignity, such as nutilation and severe bodily harnt

63. The Belgian |egislation of 1999 asserts a universal jurisdiction over acts
broadl y defined as "grave breaches of international humanitarian | aw', and the
list is a conpendium of war crinmes and the Draft Codes of Ofences |isting of
crimes against humanity, with genoci de being added. Genocide is also included as a
listed "crine against humanity" in the 1968 Convention on the Non-Applicability of
Statutes of Limtation to War Crines and Crines against Humanity, as well as being
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included in the ICTY, ICTR and | CC St at ut es.

64. The arrest warrant issued against M. Yerodia accuses himboth of war crimnes
and of crinmes against humanity. As regards the latter, charges of incitenent to
raci al hatred, which are said to have led to nmurders and |ynchings, were spe-
cified. Fitting of this charge within the generally understood substantive context
of crimes against humanity is not without its problems. "Racial hatred"” would need
to be assinmlated to "persecution on racial grounds”, or, on the particular facts,
to mass nurder and exterm nation. Incitenent to performany of these acts is not
in terms listed in the usual definitions of crinmes against humanity, nor is it ex-
plicitly nentioned in the Statutes of the ICTY or the ICTR, nor in the Rone *83
Statute for the ICC. However, Article 7 (1) of the ICTY and Article 6 (1) of the
| CTR do stipul ate that

"any person who planned, instigated, ordered, conmmitted or otherw se aided or
abetted in the planning, preparation or execution of a crinme referred to [in the
rel evant articles: crines against humanity being anong then] shall be individually
responsi ble for the crinme".

In the Akayesu Judgnent (96-4-T) a Chanber of the ICITR has held that liability for
a crine against humanity includes liability through incitement to comrit the crine
concerned (paras. 481-482). The matter is dealt with in a conparable way in Art-
icle 25 (3) of the Ronme Statute.

65. It would seem (w thout in any way pronounci ng upon whether M. Yerodia did or
did not performthe acts with which he is charged in the warrant) that the acts
alleged do fall within the concept of "crines against humanity" and woul d be with-
in that small category in respect of which an exercise of universal jurisdiction
is not precluded under international |aw

* * %

66. A related point can usefully be dealt with at this juncture. Bel gi um conten-
ded that, regardl ess of how international |aw stood on the matter of universa
jurisdiction, it had in fact exercised no such jurisdiction. Thus, according to
Bel gium there was neither a violation of any immunities that M. Yerodia m ght
have, nor any infringenent of the sovereignty of the Congo. To this end, Bel gi um
inits Counter-Menorial, observed that i munity from enforcenent of the warrant
was carefully provided for "representatives of foreign States who visit Bel gi um on
the basis of any official invitation. In such circunstances, the warrant makes
clear that the person concerned would be i mmune from enforcenment in Bel gi unt
(Counter-Menorial of Belgium para. 1.12). Belgium further observed that the ar-
rest warrant

"has no legal effect at all either in or as regards the DRC. Although the war-
rant was circulated internationally for information by Interpol in June 2000, it
was not the subject of a Red Notice. Even had it been, the |l egal effect of Red No-
tices is such that, for the DRC, it would not have ampbunted to a request for pro-
vi sional arrest, let alone a formal request for extradition." (Counter-Mnorial of
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Bel gium para. 3.1.12.) [Translation by the Registry.]

67. It was explained to the Court that a primry purpose in issuing an interna-
tional warrant was to | earn the whereabouts of a person. M. Yerodia' s whereabouts
were known at all tines.

*84 68. W have not found persuasive the answers offered by Belgiumto a question
put to it by Judge Koromm, as to what the purpose of the warrant was, if it was
i ndeed so carefully fornmulated as to render it unenforceable.

69. We do not feel it can be said that, given these explanations by Bel gi um
there was no exercise of jurisdiction as such that could attract immunity or in-
fringe the Congo's sovereignty. If a State issues an arrest warrant against the
nati onal of another State, that other State is entitled to treat it as such --
certainly unless the issuing State draws to the attention of the national State
the clauses and provisions said to vacate the warrant of all efficacy. Belgium has
conceded that the purpose of the international circulation of the warrant was "to
establish a legal basis for the arrest of M. Yerodia ... abroad and his sub-
sequent extradition to Belgiunf. An international arrest warrant, even though a
Red Notice has not yet been linked, is analogous to the |ocking-on of radar to an
aircraft: it is already a statenent of willingness and ability to act and as such
may be perceived as a threat so to do at a nonent of Belgium s choosing. Even if
the action of a third State is required, the ground has been prepared

* *x %

70. W now turn to the findings of the Court on the inpact of the issue of circu-
lation of the warrant on the inviolability and i munity of M. Yerodia.

71. As to the matter of immnity, although we agree in general with what has been
said in the Court's Judgnent with regard to the specific issue put before it, we
neverthel ess feel that the approach chosen by the Court has to a certain extent
transfornmed the character of the case before it. By focusing exclusively on the
immunity issue, while at the same tinme bypassing the question of jurisdiction, the
impression is created that inmunity has value per se, whereas in reality it is an
exception to a nornative rule which would otherwi se apply. It reflects, therefore,
an interest which in certain circunstances prevails over an ot herw se predon nant
interest, it is an exception to a jurisdiction which nornmally can be exercised and
it can only be invoked when the latter exists. It represents an interest of its
own that nust always be bal anced, however, against the interest of that normto
which it is an exception

72. An exanple is the evolution the concept of State imunity in civil |aw mat-
ters has undergone over tinme. The original concept of absolute immunity, based on
status (par in parem non habet inperiun) has been replaced by that of restrictive
immunity; within the latter a distinction was made between acta jure inperii and
acta jure gestionis but immnity is granted only for the former. The meani ng of
these two notions is not carved in stone, however; it is subject to a continuously
changing interpretation *85 which varies with time reflecting the changing prior-
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ities of society.

73. A conpar abl e devel opnent can be observed in the field of international crim
inal law. As we said in paragraph 49, a gradual nmovenent towards bases of juris-
diction other than territoriality can be discerned. This slow but steady shifting
to a more extensive application of extraterritorial jurisdiction by States re-
flects the energence of values which enjoy an ever-increasing recognition in in-
ternational society. One such value is the inportance of the punishment of the
perpetrators of international crimes. In this respect it is necessary to point out
once again that this devel opment not only has led to the establishnment of new in-
ternational tribunals and treaty systens in which new conpetences are attri buted
to national courts but also to the recognition of other, non-territorially based
grounds of national jurisdiction (see paragraph 51 above).

74. The increasing recognition of the inportance of ensuring that the perpetrat-
ors of serious international crinmes do not go unpuni shed has had its inpact on the
i munities which high State dignitaries enjoyed under traditional custonmary | aw.
Now it is generally recognized that in the case of such crinmes, which are often
committed by high officials who make use of the power invested in the State, im
nmunity is never substantive and thus cannot excul pate the offender from persona
crimnal responsibility. It has also given rise to a tendency, in the case of in-
ternational crimes, to grant procedural imunity fromjurisdiction only for as
|l ong as the suspected State official is in office.

75. These trends reflect a balancing of interests. On the one scale, we find the
interest of the community of mankind to prevent and stop inpunity for perpetrators
of grave crines against its menbers; on the other, there is the interest of the
comunity of States to allow themto act freely on the inter-State | evel w thout
unwarranted interference. A balance therefore nust be struck between two sets of
functions which are both valued by the international conmmunity. Reflecting these
concerns, what is regarded as a pernissible jurisdiction and what is regarded as
the law on imunity are in constant evolution. The weights on the two scales are
not set for all perpetuity. Moreover, a trend is discernible that in a world which
increasingly rejects inpunity for the nost repugnant offences, the attribution of
responsibility and accountability is beconming firmer, the possibility for the as-
sertion of jurisdiction wider and the availability of immunity as a shield nore
[imted. The | aw of privileges and i munities, however, retains its inportance
since imunities are granted to high State officials to guarantee the proper func-
tioning of the network of nutual inter-State relations, which is of paramunt im
portance for a well-ordered and harnoni ous international system

*86 76. Such is the backdrop of the case submitted to the Court. Bel giumclains
that under international law it is pernmitted to initiate crimnal proceedings
against a State official who is under suspicion of having commtted crimes which
are generally condemmed by the international comunity; and it contends that be-
cause of the nature of these crinmes the individual in question is no | onger shiel-
ded by personal imunity. The Congo does not deny that a Foreign Mnister is re-
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sponsible in international law for all of his acts. It asserts instead that he has
absol ute personal imunity fromcrinmnal jurisdiction as long as he is in office
and that his status nust be assimilated in this respect to that of a Head of State
(Memorial of Congo, p. 30).

77. Each of the Parties, therefore, gives particular enphasis in its argument to
one set of interests referred to above: Belgiumto that of the prevention of im
punity, the Congo to that of the prevention of unwarranted outside interference as
the result of an excessive curtailnment of imunities and an excessive extension of
jurisdiction.

78. In the Judgnment, the Court dim nishes somewhat the significance of Bel giums
argunents. After having enphasized -- and we could not agree nore -- that the im
munity fromjurisdiction enjoyed by i ncunbent Mnisters for Foreign Affairs does
not mean that they enjoy inpunity in respect of any crines they nmight have commt-
ted (para. 60), the Court goes on to say that these inmunities do not represent a
bar to criminal prosecution in certain circunmstances (para. 61). W feel |ess than
sangui ne about exanpl es given by the Court of such circunmstances. The chance that
a Mnister for Foreign Affairs will be tried in his own country in accordance with
the relevant rules of donestic law or that his inmunity will be waived by his own
State is not high as long as there has been no change of power, whereas the exist-
ence of a conpetent international crimnal court to initiate crimnal proceedings
is rare; noreover, it is quite risky to expect too nmuch of a future internationa
crimnal court in this respect. The only credible alternative therefore seens to
be the possibility of starting proceedings in a foreign court after the suspected
person ceases to hold the office of Foreign Mnister. This alternative, however,
can also be easily forestalled by an unco-operative governnent that keeps the Mn-
ister in office for an as yet indeterninate period

79. W& wish to point out, however, that the frequently expressed conviction of
the international community that perpetrators of grave and i nhuman internationa
crimes should not go unpuni shed does not ipso facto nean that inmunities are un-
avai | abl e whenever inmpunity would be the outconme. The nature of such crines and
the circunstances under which they are committed, usually by making use of the
State apparatus, makes it less than easy to find a convincing argument for shield-
ing the alleged perpetrator by granting himor her immunity fromcrininal process.
But inmunities serve other purposes which have their own intrinsic value and to
which we referred in paragraph 77 above. International |aw *87 seeks the accomuvd-
ation of this value with the fight against inpunity, and not the triunmph of one
normover the other. A State may exercise the crimnal jurisdiction which it has
under international law, but in doing so it is subject to other |egal obligations,
whet her they pertain to the non-exercise of power in the territory of another
State or to the required respect for the |law of diplomatic relations or, as in the
present case, to the procedural immnities of State officials. In view of the
wor | dwi de aversion to these crinmes, such imunities have to be recognized with re-
straint, in particular when there is reason to believe that crinmes have been com
mtted which have been universally condemmed in international conventions. It is,
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therefore, necessary to analyse carefully the immunities which under custonmary in-
ternational |aw are due to high State officials and, in particular, to Mnisters
for Foreign Affairs.

80. Under traditional customary |law the Head of State was seen as personifying
the sovereign State. The imunity to which he was entitled was therefore predic-
ated on status, just like the State he or she synbolized. Wereas State practice
in this regard is extrenely scarce, the inmunities to which other high State offi -
cials (like Heads of Governnent and Mnisters for Foreign Affairs) are entitled
have generally been considered in the literature as nerely functional. (Cf. Arthur
Watts, "The Legal Position in International Law of Heads of States, Heads of Gov-
ernments and Foreign Mnisters", Recueil des cours de |'Acadénm e de droit interna-
tional de La Haye, 1994, Vol. 247, pp. 102-103.)

81. W have found no basis for the argunent that Mnisters for Foreign Affairs
are entitled to the sane imunities as Heads of State. In this respect, it should
be pointed out that paragraph 3.2 of the International Law Comr ssion's Draft Art-
icles on Jurisdictional I'munities of States and their Property of 1991, which
contained a saving clause for the privileges and i nmunities of Heads of State,
failed to include a simlar provision for those of Mnisters for Foreign Affairs
(or Heads of Government). In its comentary, the ILC stated that nentioning the
privileges and immunities of Mnisters for Foreign Affairs would raise the issues
of the basis and the extent of their jurisdictional immunity. In the opinion of
the ILC these immunities were clearly not identical to those of Heads of State.

82. The Institut de droit international took a simlar position in 2001 with re-
gard to Foreign Mnisters. Its resolution on the Inmunity of Heads of State, based
on a thorough report on all relevant State practice, states expressly that these
"shall enjoy, in crimnal matters, imunity fromjurisdiction before the courts of
a foreign State for any crine he or she may have comitted, regardless of its
gravity". But the Institut, which in this resolution did assinilate the position
of Head of Government to that of Head of State, carefully avoi ded doing the sane
with regard to the Foreign Mnister.

*88 83. W agree, therefore, with the Court that the purpose of the immunities
attaching to Mnisters for Foreign Affairs under customary international lawis to
ensure the free performance of their functions on behalf of their respective
States (Judgnent, para. 53). During their termof office, they nust therefore be
able to travel freely whenever the need to do so arises. There is broad agreenent
inthe literature that a Mnister for Foreign Affairs is entitled to full inmunity
during official visits in the exercise of his function. This was al so recogni zed
by the Belgian investigating judge in the arrest warrant of 11 April 2000. The
Foreign M nister nmust also be i mmune whenever and wherever engaged in the func-
tions required by his office and when in transit therefor.

84. Whether he is also entitled to immnities during private travels and what is
the scope of any such inmunities, is far less clear. Certainly, he or she may not
be subjected to nmeasures which would prevent effective performance of the func-
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tions of a Foreign Mnister. Detention or arrest would constitute such a nmeasure
and rust therefore be considered an infringenent of the inviolability and i munity
fromcrimnal process to which a Foreign Mnister is entitled. The arrest warrant
of 11 April 2000 was directly enforceable in Bel gium and woul d have obliged the
police authorities to arrest M. Yerodia had he visited that country for nonoffi-
cial reasons. The very issuance of the warrant therefore nust be considered to
constitute an infringenent on the inviolability to which M. Yerodia was entitled
as long as he held the office of Mnister for Foreign Affairs of the Congo

85. Nonethel ess, that immunity prevails only as long as the Mnister is in office
and continues to shield himor her after that tine only for "official" acts. It is
now i ncreasingly claimed in the literature (see for exanple, Andrea Bianchi, "Deny-
ing State Inmunity to Violators of Human Rights", 46 Austrian Journal of Public
and International Law (1994), pp. 227-228) that serious international crimes can-
not be regarded as official acts because they are neither normal State functions
nor functions that a State alone (in contrast to an individual) can perform (Goff,
J. (as he then was) and Lord Wl berforce articulated this test in the case of 1°
Congreso del Partido (1978) (B 500 at 528 and (1983) AC 244 at 268, respectively).
This view is underscored by the increasing realization that State-related notives
are not the proper test for determ ning what constitutes public State acts. The
same view is gradually also finding expression in State practice, as evidenced in
judicial decisions and opinions. (For an early exanple, see the judgnment of the
I srael Supreme Court in the Ei chmann case; Supreme Court, 29 May 1962, 36 Interna-
tional Law Reports, p. 312.) See al so the speeches of Lords Hutton and Phillips of
Wrth Matravers in R v. Bartle and the Comm ssioner of Police for the Metropolis
and Ot hers, ex parte Pinochet ("Pinochet 111"); and of Lords Steyn and Nichol|s of
Bi rkenhead in "Pinochet I", as well as the *89 judgment of the Court of Appeal of
Anmsterdam i n the Bouterse case (Gerechtshof Ansterdam 20 Novenber 2000, para.
4.2.)

* * %

86. W have voted agai nst paragraph (3) of the dispositif for several reasons.

87. In paragraph (3) of the dispositif, the Court "[f]inds that the Kingdom of
Bel gi um must, by neans of its own choosing, cancel the arrest warrant of 11 Apri
2000 and so informthe authorities to whomthat warrant was circulated". In making
this finding, the Court relies on the proposition enunciated in the Factory at
Chorzow case pursuant to which "reparation nmust, as far as possible, w pe out al
t he consequences of the illegal act and re-establish the situation which would ..
have existed if that act had not been conmitted" (P.C. 1.J., Series A No. 17, p.
47). Having previously found that the issuance and circul ation of the warrant by
Bel gium was illegal under international |aw, the Court concludes that it nust be
wi t hdrawn because "the warrant is still extant, and remains unlawful, notwth-
standing the fact that M. Yerodia has ceased to be Mnister for Foreign Affairs".

88. W& have been puzzled by the Court's reliance on the Factory at Chorzdéw case
to support its finding in paragraph (3) of the dispositif. It would seemthat the
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Court regards its order for the cancellation of the warrant as a form of restitu-
tioin integrum Even in the very different circunstances which faced the Perman-
ent Court in the Factory at Chorzéw case, restitutio in the event proved im
possi bl e. Nor do we believe that restoration of the status quo ante is possible
here, given that M. Yerodia is no |longer Mnister for Foreign Affairs.

89. Mdreover -- and this is nore inportant -- the Judgnment suggests that what is
at issue here is a continuing illegality, considering that a call for the wth-
drawal of an instrunment is generally perceived as relating to the cessation of a
continuing international wong (lInternational Law Comm ssion, Comentary on Art-
icle 30 of the Articles of State Responsibility, A/56/10 (2001), p. 216). However
the Court's finding in the instant case that the issuance and circul ation of the
warrant was illegal, a conclusion which we share, was based on the fact that these
acts took place at a tinme when M. Yerodia was Mnister for Foreign Affairs. As
soon as he ceased to be Mnister for Foreign Affairs, the illegal consequences at-
taching to the warrant also ceased. The nere fact that the warrant continues to
identify M. Yerodia as Mnister for Foreign Affairs changes nothing in this re-
gard as a matter of international law although it my well be that a m snamed ar-
rest warrant, which is all it nowis, may be deened to be defective as a matter of
Bel gi an donestic |aw, but that *90 is not and cannot be of concern to this Court.
Accordingly, we consider that the Court erred in its finding on this point.

(Si gned) Rosal yn HI GA NS.
(Si gned) Pieter KOO JMANS.
(Signed) Thomas BUERGENTHAL.

*91 SEPARATE OPI NI ON OF JUDGE REZEK

[ Transl ati on]

Logical priority of jurisdictional issues over issues of inmunities -- Effect of
t he exclusion of jurisdictional issues fromthe Congo's final submissions -- Ter-
ritoriality and the defence of certain legally protected interests as fundanental
rules of jurisdiction -- Active and passive nationality as suppl enentary bases of
jurisdiction -- Exercise of crimnal jurisdiction in the absence of any factor of
connection with the forum State not yet permitted under international |law -- In-
ternational system of co-operation in the punishnment of crine.

1. I amconvinced that | amin the process of witing a dissenting opinion, even
though it nust be classified as a separate opinion because | voted in favour of
the entire operative part of the Judgment. Like the majority of Menbers of the
Court, | fully concur with the operative part, because | find the treatment of the
guestion of imunity to be in conformty with the law as it now stands. | do,
however, regret that no majority could be found to address the crucial aspect of
the probl em before the Court.
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2. No inmunity is absolute, in any legal order. An inmunity must necessarily ex-
ist within a particular context, and no subject of |law can enjoy imunity in the
abstract. Thus, an inmunity mnight be avail able before one national court but not
before another. Simlarly, an immunity mght be effective in respect of domestic
courts but not of an international one. Wthin a given |legal order, an immunity
nm ght be relied upon in relation to crimnal proceedings but not to civil proceed-
ings, or vis-a-vis an ordinary court but not a special tribunal.

3. The question of jurisdiction thus inevitably precedes that of immnity.

Mor eover, the two issues were debated at length by the Parties both in their wit-
ten pleadings and in oral argunment. The fact that the Congo confined itself inits
final subm ssions to asking the Court to render a decision based on its fornmer
Mnister's immnity vis-a-vis the Bel gian donmestic court does not justify the
Court's disregard of an inescapable prem se underlying consideration of the issue
of imunity. Here, the point is not to follow the order in which the issues were
submitted to the Court for consideration but rather to respect the order which a
strictly |ogical approach requires. Otherwi se, we are inpelled towards a situation
where the Court is deciding whether or not there would be imunity in the event
that the Belgian courts were to have jurisdiction ..

4. By ruling first on the jurisdictional issue, the Court would have had the op-
portunity to point out that domestic crimnal jurisdiction based *92 solely on the
principle of universal justice is necessarily subsidiary in nature and that there
are good reasons for that. First, it is accepted that no forumis as qualified as
that of the locus delicti to see a crimnal trial through to its conclusion in the
proper manner, if for no other reasons than that the evidence lies closer to hand
and that that forum has greater know edge of the accused and the victins, as well
as a clearer appreciation of the full circunstances surrounding the offence. It is
for political rather than practical reasons that a nunber of donmestic systens
rank, imediately after the principle of territoriality, a basis of crinmnal jur-

i sdiction of a different kind, one which applies irrespective of the | ocus de-
licti: the principle of the defence of certain legal interests to which the State
attaches particular value: the |life and physical integrity of the sovereign, the
nati onal heritage, good governance.

5. Wth the exception of these two basic principles, conplenentarity is becom ng
the rule: in nost countries, crimnal proceedings are possible on the basis of the
principles of active or passive nationality where crinmes have been committed
abroad by or against nationals of the forum State, but on condition that those
crimes have not been tried elsewhere, in a State where criminal jurisdiction would
nore naturally lie, and provided that the accused is present on the territory of
the forum State, of which either he hinself or his victinms are nationals.

6. In no way does international law as it now stands allow for activist interven-
tion, whereby a State seeks out on another State's territory, by means of an ex-
tradition request or an international arrest warrant, an individual accused of
crimes under public international |aw but having no factual connection with the
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forum State. It required considerabl e presunption to suggest that Bel gi umwas "ob-
liged" to initiate crimnal proceedings in the present case. Something which is
not permtted cannot, a fortiori, be required. Even disregarding the question of
the accused's imunity, the Respondent has been unable to point to a single other
State which has in simlar circunstances gone ahead with a public prosecution. No
"nascent customary |aw' derives fromthe isolated action of one State; there is no
enbryoni c customary rule in the making, notw thstanding that the Court, in ad-
dressing the issue of jurisdiction, acceded to the Respondent's request not to im
pose any restraint on the formative process of the |aw

7. Article 146 of the Fourth Geneva Convention of 1949, on the protection of ci-
vilian persons in time of war, an article which also appears in the other three
1949 Conventions, is, of all the norms of current treaty law, the one which could
best support the Respondent's position founding the exercise of crimnal jurisdic-
tion solely on the basis of the principle of universal jurisdiction. That provi-
sion obliges States to search for and either hand over or try individuals accused
of the crinmes defined by the rel evant Convention. However, quite apart fromthe
fact that the present case does not cone within the scope, as strictly defined, of
t he 1949 Conventions, *93 we nust also bear in mnd, as Ms Chenm|lier-Gendreau re-
called in order to clarify the provision's nmeaning, the point made by one of the
nost di stinguished specialists in international crimnal law (and in the crimna
aspects of international |law), Professor Cl aude Lonbois:

"Wherever that condition is not put into words, it nust be taken to be inplied
how could a State search for a crinminal in aterritory other than its own? How
could it hand himover if he were not present in its territory? Both searching and
handi ng over presuppose coercive acts, |inked to the prerogatives of sovereign au-
thority, the spatial limts of which are defined by the territory." [FN1]

8. It is essential that all States ask thenselves, before attenpting to steer
public international law in a direction conflicting with certain principles which
still govern contenporary international relations, what the consequences woul d be
shoul d ot her States, and possibly a | arge nunber of other States, adopt such a
practice. Thus it was apt for the Parties to discuss before the Court what the re-
action of sone European countries would be if a judge in the Congo had accused
their | eaders of crimes purportedly conmitted in Africa by themor on their orders
[ FN2] .

9. An even nore pertinent scenario could serve as counterpoint to the present
case. There are many judges in the southern heni sphere, no |l ess qualified than M.
Vander neersch, and, like him inmbued with good faith and a deep attachnment to hu-
man rights and peoples' rights, who would not hesitate for one instant to |aunch
crim nal proceedi ngs agai nst various |leaders in the northern hem sphere in rela-
tion to recent mlitary episodes, all of which have occurred north of the equator.
Their know edge of the facts is no less conplete, or less inpartial, than the
knowl edge which the court in Brussels thinks it possesses about events in Kin-
shasa. Why do these judges show restraint? Because they are aware that interna-
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tional |aw does not permt the assertion of criminal jurisdiction in such circum
stances. Because they know that their national Governments, in light of this |egal
reality, would never support such action at international level. If the applica-
tion of the principle of universal jurisdiction does not presuppose that the ac-
cused be present on the territory of the forum State, co-ordination becones
totally inpossible, leading to the coll apse of the international system of co-
operation for the prosecution of crime [FN3]. It is inportant that the domestic
treatnment of issues of this kind, and hence the conduct of the authorities of each
State, should accord with the notion of a decentralized international conmunity,
founded on the principle of the equality of its menbers and necessarily requiring
the *94 co-ordination of their efforts. Any policy adopted in the name of human
rights but not in keeping with that discipline threatens to harmrather than serve
t hat cause.

10. In ny view, if the Court had first considered the question of jurisdiction,

it would have been relieved of any need to rule on the question of imunity. | do
in any event adhere to the conclusions of the majority of ny coll eagues on this
point. I find that under the facts and circunmstances of the present case the Bel -

gi an donestic court lacks jurisdiction to conduct crimnal proceedings, in the ab-
sence of any basis of jurisdiction other than the principle of universal jurisdic-
tion and failing, in support of that principle, the presence on Belgian territory
of the accused, whomit would be unlawful to force to appear. But | believe that,
even on the assunption that the Belgian judicial authorities did have jurisdic-
tion, the imunity enjoyed by the Congo's Mnister for Foreign Affairs would have
barred both the initiation of crimnal proceedings and the circulation of the in-
ternational arrest warrant by the judge, with support fromthe Bel gian Governnent.

(Si gned) Franci sco REZEK
FN1. CR 2001/6, p. 31.

FN2. CR 2001/6, p. 28 (Ms Chemllier-Gendreau); CR 2001/9, pp. 12-13 (M. FEric
Davi d) .

FN3. As regards the current status of the principle of universal jurisdiction
note that the States which negotiated the Rome Treaty avoi ded extending this prin-
ciple to the jurisdiction of the future International Crimnal Court.

*95 DI SSENTI NG OPI Nl ON OF JUDGE AL- KHASAWNEH

Imunity of a Foreign Mnister functional -- Its extent is not clear -- Different
fromdiplomatic representatives -- Also different from Heads of State -- Mnisters
entitled to imunity from enforcement when on official nissions -- But not on
private visits -- Belgian warrant did not violate M. Yerodia's inmmnity -- Ex-
press | anguage on non-enforceability when on official mission -- Circulation of
war rant not acconpani ed by Red Notice -- Mre fundanental question is whether
there are exceptions in the case of grave crimes -- Immunity and inpunity -- Dis-

tinction between procedural and substantive aspects of imunity artificial --
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Cases postulated by the Court do not address questions of inpunity adequately --
Ef fective conbating of grave international crimes has assuned a jus cogens charac-

ter -- Should prevail over rules on immunity -- Developnment in the field of juris-
dictional imunities relevant -- Two faulty prenises -- Absolute imunity -- No
exception -- Dissent.

1. As a general proposition it may be said without too much fear of contradiction
that the effective conduct of diplomacy -- the inportance of which for the main-
tenance of peaceful relations anong States needs hardly to be denonstrated -- re-
qgui res that those engaged in such conduct be given appropriate imunities from --
inter alia -- crimnal proceedings before the courts of other States. The nature
and extent of such inmunities has been clarified in the case of diplomatic repres-
entatives in the 1961 Vienna Convention, as well as in extensive jurisprudence
since the adoption of that Convention. By contrast, and this is not w thout irony,
the nature and extent of imunities enjoyed by Foreign Mnisters is far from
clear, so much so that the ILC Special Rapporteur on Jurisdictional Imunities of
States and Their Property expressed the opinion that the i munities of Foreign
M ni sters are granted on the basis of comity rather than on the basis of estab-
lished rules of international |Iaw. To be sure the Convention on Special M ssions -
- the status of which as a reflection of customary law is however not w thout con-
troversy -- covers the imunities of Foreign Mnisters who are on official ms-
sion, but reserves the extent of those inmunities under the unhel pful formula:

"The Head of the Government, the Mnister for Foreign Affairs and ot her persons
of high rank, when they take part in a special mission of the sending State, shal
enjoy in the receiving State or in a third State, in addition to what is granted
by the present Convention, the facilities, privileges and imunities accorded by
international law. " (Art. 21, para. 2.)

*96 Nor is the situation nade any clearer by the total absence of precedents with
regard to the inmunities of Foreign Mnisters fromcriminal process. What is sure
however is that the position of Foreign Mnisters cannot be assinilated to diplo-
mati c representatives for in the case of the latter the host State has a discre-
tion regarding their accreditation and can also declare a representative persona
non grata, which in itself constitutes some sanction for wongful conduct and nore

i mportantly opens the way -- assum ng good faith of course -- for subsequent pro-
secution in his/her home State. A Mnister for Foreign Affairs accused of crininal
conduct -- and for that matter crim nal conduct that infringes the interests of

the community of States as a whole in terns of the gravity of the crines he is al-
| eged to have comritted, and the inportance of the interests that the comunity
seeks to protect and who is furthernore not prosecuted in his hone State -- is
hardly under the same conditions as a diplomatic representative granted inmunity
fromecrimnal process.

2. If the inmunities of a Mnister for Foreign Affairs cannot be assinlated to a
di pl omatic representative, can those immnities be established by assimlating him
to a Head of a State? Whilst a Foreign Mnister is undoubtedly an inportant per-
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sonage of the State and represents it in the conduct of its foreign relations, he
does not, in any sense, personify the State. As Sir Arthur Watts correctly puts
it:

"heads of governnents and foreign mnisters, although senior and inportant fig-
ures, do not synbolize or personify their States in the way that Heads of States
do. Accordingly, they do not enjoy in international |aw any entitlenment to special
treatment by virtue of qualities of sovereignty or majesty attaching to them per-
sonally." (A Watts, "The Legal Position in International Law of Heads of States,
Heads of Governnents and Foreign Mnisters", Recueil des cours de |'Académ e de
droit international de La Haye, 1994, Vol. 247, pp. 102-103).

3. Moreover, it should not be forgotten that inmmunity is by definition an excep-
tion fromthe general rule that man is responsible legally and norally for his ac-
tions. As an exception, it has to be narrowy defined.

4. A Mnister for Foreign Affairs is entitled to immunity from enforcenent when
on official mssion for the unhindered conduct of diplomcy would suffer if the
case was otherw se, but the opening of crinminal investigations against himcan
hardly be said by any objective criteria to constitute interference with the con-
duct of diplomacy. A faint-hearted or ultra-sensitive Mnister nay restrict his
private travels or feel disconfort but this is a subjective elenent that nust be
di scarded. The warrant *97 issued against M. Yerodia goes further than a nere
openi ng of investigation and nay arguably be seen as an enforcenment measure but it
cont ai ned express | anguage to the effect that it was not to be enforced if M.
Yerodi a was on Belgian territory on an official mission. In fact press reports --
not cited in the Menorials or the oral pleadings -- suggest that he had paid a
visit to Belgiumafter the issuance of the warrant and no steps were taken to en-
force it. Significantly also the circulation of the international arrest warrant
was not acconpanied by a Red Notice requiring third States to take steps to en-
force it (which only took place after M. Yerodia had left office) and had those
States acted they would be doing so at their own risk. A breach of an obligation
presupposes the existence of an obligation and in the absence of any evidence to
suggest a Foreign Mnister is entitled to absolute imunity, | cannot see why the
Ki ngdom of Bel gi um when we have regard to the terns of the warrant and the |ack
of an Interpol Red Notice was in breach of its obligations owed to the Denpcratic
Republ i ¢ of Congo.

5. A nore fundamental question is whether high State officials are entitled to
benefit fromimmunity even when they are accused of having comrtted exceptionally
grave crimes recognized as such by the international commnity. In other words,
shoul d i nmunity become de facto inmpunity for crimnal conduct as long as it was in
pur suance of State policy? The Judgnent sought to circunvent this morally enbar-
rassing i ssue by recourse to an existing but artificially drawn distinction
between inmunity as a substantive defence on the one hand and immunity as a pro-
cedural defence on the other. The artificiality of this distinction can be gl eaned
fromthe ILC comentary to Article 7 of the Draft Code of Crines against the Peace
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and Security of Mankind, which states: "The absence of any procedural imunity
wWith respect to prosecution or punishment in appropriate judicial proceedings”

and it should not be forgotten that the draft was intended to apply to national or
i nternational courts -- "is an essential corollary of the absence of any substant-
ive inmunity or defence. It would be paradoxical to prevent an individual fromin-
voking his official position to avoid responsibility for a crine only to permit
himto invoke this same consideration to avoid the consequences of this responsib-
ility."

6. Having drawn this distinction, the Judgnent then went on to postul ate four
cases where, in an attenpt at proving that inmunity and inpunity are not synonym
ous, a Mnister, and by anal ogy a high-ranking official, would be held personally
account abl e:

(a) for prosecution in his/her honme State;
(b) for prosecution in other States if his/her immnity had been waived,;

*98 (c) after he/she | eaves office except for official acts commtted while in of-
fice;

(d) for prosecution before an international court.

Thi s paragraph (Judgnent, para. 61) is nore notable for the things it does not say
than for the things it does: as far as prosecution at hone and wai ver are con-
cerned, clearly the problem arises when they do not take place. Wth regard to
former high-ranking officials the question of inmpunity remains with regard to of-
ficial acts, the fact that npst grave crinmes are definitionally State acts makes
this nore than a theoretical lacuna. Lastly with regard to existing international
courts their jurisdiction ratione materiae is linmted to the two cases of the
former Yugoslavia and Rwanda and the future international court's jurisdiction is
limted ratione tenporis by non-retroactivity as well as by the fact that primary
responsibility for prosecution remains with States. The Judgnent cannot dispose of
the problemof inpunity by referral to a prospective international crininal court
or existing ones.

7. The effective conmbating of grave crines has arguably assumed a jus cogens
character reflecting recognition by the international comunity of the vital com
munity interests and values it seeks to protect and enhance. Therefore when this
hi erarchi cally higher normconmes into conflict with the rules on imunity, it
shoul d prevail. Even if we are to speak in ternms of reconciliation of the two sets
of rules, this would suggest to me a nuch nore restrictive interpretation of the
i munities of high-ranking officials than the Judgnent portrays. Incidentally,
such a restrictive approach would be much nore in consonance with the now firmy
established nove towards a restrictive concept of State immnity, a nove that has
renmoved the bar regarding the subm ssion of States to jurisdiction of other States
often expressed in the maxi mpar in parem non habet inperium It is difficult to
see why States would accept that their conduct with regard to inmportant areas of
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their devel opment be open to foreign judicial proceedings but not the crimna
conduct of their officials.

8. In conclusion, this Judgnent is predicated on two faulty preni ses:

(a) that a Foreign Mnister enjoys absolute immunity fromboth jurisdiction and
enforcenent of foreign States as opposed to only functional inmunity from enforce-
ment when on official mssion, a proposition which is neither supported by preced-
ent, opinio juris, legal logic or the witings of publicists;

(b) that as international |aw stands today, there are no exceptions to the im

muni ty of high-ranking State officials even when they are accused of grave crines.
While, admttedly, the readi ness of States and nunicipal courts to admt of excep-
tions is still at a very nebul ous stage of devel opnent, the situation is nmuch nore
fluid than the *99 Judgnent suggests. | believe that the nove towards greater per-
sonal accountability represents a higher normthan the rules on imunity and
shoul d prevail over the latter. In consequence, | amunable to join the majority
Vi ew.

(Signed) Awn AL- KHASAWKNEH.

*100 SEPARATE OPI NI ON OF JUDGE BULA- BULA

[ Transl ati on]

Establ i shnment of the facts, nediate and i medi ate -- Decol oni zation -- Right of
peoples to self-determination -- Sovereign equality of States -- Interference in
donmestic affairs -- Arnmed aggression -- International humanitarian law -- I munit-
ies of a Mnister for Foreign Affairs -- Immunity and inmpunity -- Subject-matter
and persistence of the dispute -- Admissibility of an application -- Claimto uni-
versal jurisdiction -- Non ultra petita rule -- International customary |law -- Ex-
ception -- Opinio juris and international practice -- Internationally wongful act
-- African conception -- A people's dignity -- International responsibility --
Moral injury -- Reparation -- Good faith -- Devel opment of international |aw --
The international comunity -- Lessons of international |aw.

1. Gven that the landmark Judgnment of 14 February 2002 decl ares the | aw and
settles the dispute between the Denpcratic Republic of the Congo (hereinafter "the
Congo") and the Kingdom of Bel gi um (hereinafter "Belgiunt); that this judicial de-
cision is without precedent in the field and codifies and devel ops contenporary
i nternational law, and that the Court has thus inposed the force of |aw upon the
| aw of force within the "international conmunity"” which it has been at pains to
establish over the years: | fully and unreservedly support the entire operative
part of the Judgnent.

2. | would nonetheless like to enphasize here other grounds of fact and | aw which
seemto ne to suppl enment and strengthen this collective decision. My opinion is
also justified by the particular duty incunbent upon me in ny capacity as judge ad
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hoc. An "opinion" does not necessarily obey rigid rules. Doubtless it nust not ad-
dress questions which bear no relation to any part of the Judgnment. Subject to
this, the traditional practice would seemto be characterized by its freedom Not
only does the length of opinions sometines exceed that of the Judgment itself
[FN1], but also *101 they can be witten with a variety of aims in view [ FN2].
Thus it is open to ne, without carrying natters to excess, to devel op ny argunent
to a reasonable extent. On the one hand, it seenms to ne that the summary version
of the facts presented by the opposing Parties reveals only the visible face of
the iceberg. It permits a superficial reading of a case fornming part of a far

wi der dispute. On the other, it was in part the inmedi ate circunmstances as thus
presented to it which led the Court not to examine in depth the fundanental issue
of the independence of the Congo, Belgium s forner and sole colony, vis-a-vis the
latter. The reference to sovereign equality, successively bel aboured both at the
provi si onal measures phase and then at the nerits stage by two of Congo's counsel,
both nenbers of the Government, is a call to exanine the matter in depth. It is
repeated in the final submissions. And it surely underlies the choice of judges ad
hoc, first by the Respondent, then by the Applicant!

3. In doctrine, judges ad hoc have the particular duty of contributing to an ob-
jective and inpartial establishment of the facts and of presenting the conception
of the Iaw held by each party to the dispute [FN3]. In Judge Lauterpacht's view,
an ad hoc judge has an obligation to

"endeavour to ensure that, so far as is reasonable, every relevant argunment in
favour of the party that has appointed himhas been fully appreciated in the

course of collegial consideration and, ultimately, is reflected -- though not ne-
cessarily accepted -- in any separate or dissenting opinion that he may wite"
[ FN4] .

4. Fulfilment of such an obligation does not in any sense assimlate a judge ad
hoc to a representative of a State [FN5]. Further, his is in no sense a national
representation but a "national presence" [FN6], which is, noreover, a pernanent
one for the permanent nenbers of the Security Council. J. G Merrills takes the
view that the institution of judge ad hoc "provides an inportant |ink between the
parties and the Court". In these circunstances, "the institution of the ad hoc
judge reflecting, as it does, 'the incidence of metajuridical considerations in
the functioning of international adjudication' is perhaps still too useful to be
di spensed with" [FN7].

5. Naturally I amin agreenment, in ny capacity as judge ad hoc, with *102 at

| east the basic stance of the appointing State (jurisdiction, admissibility, fun-
danmentals of the merits)" [FN8]. O herw se, how could | have accepted the proposed
appoi ntment? My consent of course nmeans that "there is a certain understanding ..
for the case that has been put in front of him' [FN9]. Mreover, it seenmed to ne
hel pful, as judge ad hoc, to give an opinion in both of the phases undergone by
this case [FN10], thus, in ny view, making the reasoning nore readily understand-
abl e.
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6. Covering a great deal of ground, and out of regard for the Court and its work-
ing methods, | will confine myself to recalling very concisely, from Bel gian, Con-
gol ese, transnational and international sources, certain factual data, of both in-
direct and direct rel evance, which make up the background to the case concerning
the Arrest Warrant of 11 April 2000. Through these brief references, | seek both
to exorcize the past and to foster between the Applicant and the Respondent,
States intimately linked by history, effective inplenentation of the principle of
soverei gn equality between States.

7. Addressing the Congol ese people at Kinshasa on 30 June 1991, forty-first an-
ni versary of the country's independence, the Belgian Prine Mnister declared

"You are an inportant part of our past. Special, particularly strong |inks
unite our two countries. Links based on a relationship nmarked by pain, by prom se

by prudence ... What unites us -- you knowit, we knowit -- is reflected in the
external mrror constituted by our good or our bad conscience, the boundary
bet ween good and evil, between good intentions and blunders ... | wish to say to

t he Congol ese peopl e, wheresoever they nmay be on this vast territory, that we are
aware of their pain and of the suffering they have endured."”

Rarely have such views been publicly expressed by the head of the governnment of a
former colonial power four decades after decolonization. Wongly or rightly, it is
perhaps in the circunstances of a very particular act of decol onization, whose
consequences are still with us today, including in the present case, that the jus-
tification for these views is to be sought.

8. Rereading the account of the decol onization of the Congo [FN11l] *103 prepared
by one of the 40 or so political reconciliation conferences [FN12], we learn the
foll owi ng:

"Following his victory in the legislative elections, Patrice Enmery Lununba,
after consulting the main parties and political personalities at that tine, forned
a Covernnent.

On 23 June 1960, he obtained the confidence of Parliament, even before the |at-
ter's election of Kasavubu as Head of State, thanks to the Lununba Party's mgj or-

ity.

Less than a week on from 30 June 1960, on 4 July, the arny and police mutinied
Foll owi ng the provocative statement by General Janssens to the mlitary -- "after
i ndependence equal s before independence' -- the disturbances worsened. Katanga
proclained its secession on 11 July 1960 and South Kasai its autonony on 8 August
1960. Territorial and mlitary adm nistration collapsed and financial resourced
dried up. The people's sovereignty was under threat.

Despite the co-operation agreenents signed between the Ki ngdom of Bel gi um and
the young Republic on 29 June 1960, the crisis was aggravated by the untinely in-
tervention of Belgian troops. Faced with this situation, on 15 July the Head of
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St at e Kasavubu, guarantor of territorial integrity, and the Prine Mnister and

M ni ster of Defence, Lumunba, jointly signed a tel egram appealing for troops from
the United Nations in New York ... as a result of Belgian diplonmatic manoeuvres,
the United Nations hesitated to intervene ..."'" [FN13]

9. Rightly or wongly, the report also cites Belgiumfor its responsibility in
the renoval fromoffice of Prime Mnister Lununba:

"After our country had achi eved i ndependence ... President Kasavubu and Prine
M ni ster Lununba wor ked harnoni ously together. They had even toured Elisabethville
together. | believe that the Bel gi ans were agai nst this harnony. So they provoked
this divisive tension ... | telephoned Lunmunba to tell himabout it. He then con-
tacted President Kasavubu. | thought they had taken precautions agai nst those nan-
oeuvres. | was surprised to hear on the radio around 5 Septenber 1960 of the dis-
m ssal of Lunmumba and on the sanme day of that of Kasavubu by Lunmunba." [FN14]

10. According to the report: "The Bel gi an anbassador in Leopoldville *104 was be-
hind the creation of the autonomous State of South Kasai. By 8 August 1960, it was

a fait acconpli." [FN15] In regard to the nurder of Prime M nister Lunmunba and his
conmpani ons, the report inter alia states: "On 16 January 1961 there was a neeting
at Ndjili airport. Those present included Messrs. Nendaka, Dani en Kandol o, Ferdin-

and Kazadi, Lahaye and the Sabena representatives." A witness, M. Gabrie

Kitenge, stated the foll ow ng:

"When the aircraft arrived, he recognized only one of the three packages, M.
Lumumba, who was covered in bruises and trying to cling to a wall. Al three were
unl oaded alive at Elisabethville. Soon afterwards they were taken to the villa
Brouwez a few kilonmetres fromthe airport, where they had a talk with Messrs.
CGodefroi d Munongo and Jean-Baptiste Ki bwe, who were together with some white sol -
diers ...

They were executed in the bush a kilonmetre fromthe villa. Under the comand of
a white officer, the black soldiers shot Okito first and finished off with Lum
urba.

Those present were: Messrs. Minongo, Kitenge, Sapwe, Mike, four Belgians ... On
the orders of a senior Belgian police officer, the three prisoners were shot one
after the other and thrown into a common grave which had al ready been dug." [FN16]

11. The conference report concluded with a proposal for "the opening of proceed-
ings". It stated:

"The nurders of Lununba, Mol o and Okito, although not falling within the cat-
egories currently defined by the United Nations, should be assinilated to crines
agai nst humanity, for these were acts of persecution and nurder for political
reasons.”

This proposal may thus stinulate reflection on the part of witers who note uncer-
tainties in the notion of crine against humanity [FNL17]. The conference estab-
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lished responsibility on the part of a nunber of persons both natural and |egal,
donmestic and foreign. OF whom for purposes of this case it suffices to note the
fol | owi ng:

"The Government of the Kingdom of Bel gium as protecting power for having failed
to ensure bilateral security for an independence deliberately rushed through by it
in a perfunctory manner. The anbi guous nature of the Basic Law is self-evident.
Despite the agreement of 29 June 1960, Belgiumdid not provide the | awful author-
ities *105 established by it in the Congo with the mlitary and technical assist-
ance whi ch woul d have enabl ed the worst to be avoi ded.

The support of the Bel gian Governnent for the secession of Katanga through its
official recognition as an independent State, with the opening of a Consul ate- Gener -
al, represents an offence against the rights of the Congol ese people. Follow ng
the intervention of the Belgian Mnister for African Affairs, M. Harold Aspre-
nont, President Tshonbe, on 16 January 1961, accepted transfer of the packages."

[ FN18]

Reacting, as it were, in advance to the respondent State, the conference decided
t o:

"Alert international opinion so that the very persons who teach us respect for
human rights and the rights of the citizen contained in the United Nations Decl ar-
ation may not in future repeat the same m stakes, which do not sit well with world
opi nion." [ FN19]

12. Six years earlier, the transnational group known as "The Pernmanent Court of
the Peoples [tribunal pernanent des peuples]'', called upon to deliver a ruling on
the case of Zaire (Congo) stated:

"When the right of a people freely to pursue its econom c, social and cultura
devel opnent is treated with contenpt by a State represented by coll aborati oni st
ol i garchi es, hostages or agents of foreign powers, installed or maintained in
place by its will, that State cannot constitute a cover for the extinction of a
people's right to self-deternination.” [FN20]

Thus that "court" hel d:

“I'n such a case, we are faced with a phenonenon essentially simlar to the co-
| oni al situation opposing an enslaved people to a foreign power, with the govern-
ment authorities playing the role of overseer, seemingly differing little in their
functions fromthe former colonial agents (viceroys, governors, préfets, etc.) or
| ocal satraps in the service of the metropole." [FN21]

The jury further stated:

"The violation of the right of the Zairian people perpetrated by an alienated
State raises the problem of the responsibility of other *106 governnments, and in
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particul ar of those who defend the interests for whose benefit the Zairian people
are deprived of their sovereignty." [FN22]

The jury thus established, inter alia, "the responsibility ... of Belgiunf

[ FN23] . The operative part of the judgnment finds that a nunber of the charges "con-
stitute crinmes against the Zairian people" [FN24]. Examining inter alia the | ega
force of the decisions of this "court of public opinion", some witers have con-

cl uded that "such a condemation is a first step towards reparation” [FN25].

13. More recently, the United Nations Conmi ssion responsible for investigating
the illegal exploitation of the natural resources of the Congo cited, anobng oth-
ers, Belgian conpanies in occupied territories. Could it not be that the purported
"neutrality"” of the local Belgian authorities in the face of the armed aggression
[ FN26] suffered by the Congo since 2 August 1998 is being underm ned by the parti -
ci pation of private groups or Belgian parastatal entities in the looting of the
natural resources of the Congo, as established by a United Nations investigation
[FN27]? Al the nmore so in that the investigation has established a |ink between
that illegal exploitation and the continuation of the war [FN28].

14. The i mredi ate circunstances which gave rise to the issue of the warrant were
anply debated by the Parties. It would be pointless to go over them agai n. Non-
et hel ess, there are pertinent questions raised by this case. Wiy is it that virtu-
ally all of those charged before the Bel gi an courts, including M. Abdul aye Yero-
di a Ndonbasi, belong essentially to a political tendency that was ousted in 1960
and, thanks to a variety of circunstances, regained power in 1997? Wy does the
respondent State not exercise its territorial jurisdiction by prosecuting Bel gi an
conmpani es established on its territory suspected of illegal activities in areas of
foreign occupation within the Congo?

15. These are sone of the facts emerging froma rapid survey covering nmore than
four decades whereby the respective conducts of the Parties to the di spute before
us may be judged. They should be conpared with Bel gium s *107 cl osi ng speech. Even
as the respondent State brings its peroration to a glowing close with an invoca-
tion of the denocracy and human rights which purportedly guided its conduct
[FN29], at the same tine it reopens one of the nost shameful pages in the history
of decolonization. In the 1960s, it appeared to grant the Congo its independence
while, with the right hand, it was at the same tine virtually ensuring the
destabilization of that sovereignty and of the new born Congol ese denocracy. The
aut hor Joseph Ki-Zerbo was able to wite that, in the Congo, "independence was
thrown |ike a bone to the natives in order the better to exploit their divisions,

the nodel for poisoned grants of independence” [FN30].

16. One of the points hotly debated by the Parties is M. Ndonbasi's current |oss
of any governnental post. The Respondent relied on this fact in order to secure
di smi ssal of the case by the Court, while the Applicant contended that it has no
effect on the proceedings.

17. In ny view, the argunment deriving fromthe loss (and not the absence) of any
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current governnental function on M. Ndonbasi's part is nmorally indecent. But the
Court does not decide disputes on the basis of international nmorality, so dear to
Ni colas Politis [FN31]. Legally, however, this argument should rebound against the
Respondent, who has raised a nmere corner of the veil over the cause of this situ-
ation, while exploiting its effects -- and only those effects -- to the full. It
is juridically inproper to seek to ground one's principal argument on a serious
violation of international |aw (exercise of a right of censorship over the conpos-
ition of the Congol ese Government ampunts to interference in the internal affairs
of another State), which aggravates the original infringenent of the crimnal im
munities and inviolability of the person of the Mnister for Foreign Affairs. The
Applicant's witten pleadings and oral argunents (during both the "provisional"
and the nerits phase) denounced this fact and were not effectively rebutted by the
Respondent. The Court was witness to this disnissal of a representative of the
Congol ese State, which occurred not only after the matter had been referred to the
Court (17 October 2000), but, what is nore, the denotion took place the day the
heari ngs opened in the provisional phase (20 Novenber 2000), and M. Ndonbasi [left
t he Governnent altogether not long afterwards (14 April 2001). Since that time his
reappoi nt ment, al though constantly announced in the press, has been resisted, ap-
parently because of unlawful pressure exerted by the Respondent.

18. It is the duty of the Court, as guarantor of the integrity of internationa
| aw [ FN32], to sanction this doubly unlawful conduct on the part of the Respond-
ent, denounced by the Applicant in its final subm ssions.

*108 19. There are two possi ble ways in which the notion of "organ responsible
for the integrity of international |aw' is generally understood. For sonme, it in-
volves a "duty to preserve the integrity of law as a discipline -- distinct from
considerations of politics, norality, expediency and so on" [FN33]. In my view, it
ought also to nean that the Court is under an obligation to ensure respect for in-
ternational lawin its totality. As regards the specific nature of the task of a
judicial organ by conparison with that of a political organ, such as the Security
Council, there is already plentiful case |aw on this point.

20. | also share Manfred Lachs's view that "the Court is the guardian of legality
for the international conmmunity as a whole" [FN34].

21. It is difficult to see how the Court can focus its gaze so particularly on
M. Ndonbasi's current |oss of governnent office while closing its eyes to the ob-
vious reasons for that situation in the Iight of events which have been suffi-
ciently argued before it right fromthe start of the provisional neasures phase up
to the closing of the merits phase. This is particularly so in that the violation
of the immnities in question is sinply evidence of a general disregard for the
principle of sovereign equality of a State decol oni zed by Belgium On this point
the Court nade no nistake. More than once in its reasoning, in the politest of
terms, it criticized the Respondent’'s unlawful conduct.

22. Quite aside fromthe attention devoted by the Court to the argunent concern-
ing the loss of official duties, made so nuch of by the author of fundanentally
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unl awf ul conduct, there is the matter of the non-existent |egal effect which the
Respondent seeks to infer from M. Ndonbasi's new situation. Fromthe noment the
immunities of the Mnister for Foreign Affairs were breached, the violation of in-
ternational |aw was conplete. And the Congo began to insist -- and continued to do
so until the close of argunent -- that the Court should find that its rights have
been violated, and that it be granted reparation accordingly. The Congo has never
bel i eved, and has never asserted, that one of its citizens has been the victim of
a Bel gi an wongful act. The Applicant has always been convinced, and has al ways
decl ared, that Bel giumwas acting against it as a sovereign entity wi shing to or-
gani ze itself freely, including in the conduct of its foreign relations by a M n-
ister of its choosing. But it has suffered, and continues to suffer, de facto in-
terference resulting fromthe issue, maintenance and circul ati on of the warrant,
and fromBelgium s attenpts to give greater effect to that warrant.

*109 23. The rel evance of M. Ndombasi's |oss of governmental responsibilities
lies in the glaring light it throws on Belgiunms flagrant neddling in the Congo's
internal affairs. Further evidence of this can be found in the identity of certain
Congol ese conpl ai nants, menbers of a Congol ese opposition political party [FN35],
whose nanmes the Respondent obstinately refused to reveal to the Court for so-
called "security" reasons. \Wichever way you look at it, this case clearly denon-
strates the Respondent's interference in the Applicant's internal affairs. And,
ultimately, the serious disregard for the sovereign equality of States underlying
the violation of the imMmunities of the Mnister for Foreign Affairs. The | oss of
governnment office is of no relevance in relation to M. Ndonbasi's personal odys-
sey; he, strangely, unlike other accused Congol ese high officials, and other for-
ei gn authorities, had this unprecedented warrant issued against himas Mnister
for Foreign Affairs, charged with maintaining permanent contact with the Congo's
princi pal foreign partner

24. So long as there shall exist the authentic, independent State of the Congo
born of decolonization -- not to be confused with the fictional State entity call-
ing itself "The Congo Free State", borne to the baptisnmal font by the powers at
Berlin [ FN36] -- that debt will continue to exist. This is not a debt due to one
speci fic incumbent Governnent -- a Government bound, noreover, to pass on one day
like every Governnment. What is at stake here is a debt owed to the Congol ese
people, freely organized in a sovereign State calling for its dignity to be re-
spect ed.

25. But dignity has no price. It is one of those intangible assets, on which it
is inmpossible to put a price in nmoney terns. When a person, whether |egal or nat-
ural, gives up his dignity, he loses the essence of his natural or |egal personal -
ity. The dignity of the Congol ese people, victimof the neocol onial chaos inposed
upon it on the norrow of decol onization, of which the current tragic events
| argely represent the continued expression, is a dignhity of this kind

26. The loss of office by one of its authorities could not put an end to the un-
| awf ul ness of the Bel gian warrant, any nore than it could transformit into a | aw
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ful act. To appreciate that the unl awful ness cannot be extingui shed as a result of
M. A. Yerodia Ndonmbasi's |oss of governnment office, | give two exanples. Wen a
representative of a foreign State *110 is killed by the police in a particular
country [FN37], that diplomat ceases by the very fact of his death to hold office
Can it be clained that the unl awful ness of the act was extingui shed by the death
of the representative of the foreign State? It seens to nme that the unl awful ness
persists. Let us take another case. Suppose the diplomat was merely seriously
wounded. After being evacuated to his sending country, he is declared unfit for

di plomatic service. Can it be said that the unlawful act has di sappeared, since
the victimof the assault no | onger represents his country abroad? | think not.

27. The question of the | ack of object of the Congol ese claimcould have arisen

i f Bel gium had adopted a dianetrically opposite attitude, by show ng respect for
the Congo's independence. It should have admitted its violation of internationa

| aw and then cancell ed the warrant and hastened to request the foreign countries
to which it had circulated the instrument to discharge it. It would then have in-
formed the Congo of these various neasures, which would have been tantanmunt to an
expression of regret and an apol ogy. Nothing of the sort occurred. The Congo's
claimthus retained its object in full.

28. The Congo admits that "these requests differ to sone extent fromthose fornu-
lated in its Application instituting proceedings", given M. Ndonbasi's new situ-
ation. But it adds that, "since they are based on the sanme facts as those referred
to in the Application, this cannot pose any problent [FN38]. The Court has cor-
rectly confirned its established practice of according the Parties the freedomto
refine their claimbetween the date of filing of the Application instituting pro-
ceedi ngs and the presentation of the final subnissions at the close of oral argu-
ment. Thus there is no basis for criticismhere, since these subsequent changes
are based on the sane facts as those already cited in the initial claim

29. Moreover, in accordance with the Court's settled jurisprudence, the adm ssib-
ility of the Congo's Application is to be assessed on "the only rel evant date",
which is the date of its filing in the Registry of the Court [FN39]. It is irrel-
evant whet her the Respondent m ght subsequently have acted so as to enpty the Ap-
plication of its substance. The claimwas already filed as such on 17 Cctober
2000. Furthermore, as its substance is based on the violation of the Congo's sov-
ereignty by the issue of the warrant, which requires reparation, that substance
remai ns intact.

30. The Respondent's attenpt to transformthe international judicial *111 pro-
ceedings instituted and pursued by the Congo in its own right, follow ng the viol-
ation of the crimnal immunities and inviolability of one of its highest repres-
entatives, into the nere exercise of diplomtic protection of one of its nationals
deserves a polite dismssal calling for no further comrent on ny part.

31. Did the Congo's final subnissions preclude the Court fromruling on the ques-
tion of so-called universal jurisdiction?
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32. It is true that the Congo's "final submi ssions" make no nmention whatever of
this question. They seek to have the Court enforce the "rule of international cus-
tomary | aw concerning the absolute inviolability and inmunity fromcrininal pro-
cess of incunmbent foreign mnisters; in so doing [the Respondent] viol ated the
principle of sovereign equality anpbng States" [FN4O].

33. The issue here is one of judicial procedure. Did the Applicant's spectacul ar
change of position on this point require the Court not to rule on so-called uni-
versal jurisdiction in the operative part of its Judgnent? Most definitely. It
woul d have been criticized for ruling ultra petita. That is not the sanme as taking
no collective position on the point. In any event, in so far as the Judgnent's
reasoning failed to address this question, the opinions would do so.

34. Moreover, of the 64 pages of the Congo's Menorial, 15 are devoted to this
guestion [FN41l]. At the oral proceedings, the Congo stated, through its counsel
Prof essor Rigaux, that "that [was] an area of no interest to [it]'', even though
it had raised it in its original Application [FN42]. But, battle-weary, or for
reasons of litigation strategy, it allowed that the Court nm ght exanmi ne the

"issues of international |aw raised by universal jurisdiction, but it will not
do so at the request of the Applicant: it will, in a sense, have the issue forced
upon it as a result of the defence strategy adopted by the Respondent, since the
Respondent appears to contend not only that it is lawful to exercise such juris-
diction but that it is noreover obligatory to do so, and therefore that the exer-
cise of such jurisdiction can represent a valid counterweight to the observance of
i munities''.

And counsel concl udes:

"I accordingly believe that the Court will in any event be obliged to adjudic-

ate on certain aspects of universal jurisdiction, but I would stress that this is

not at the request of the Applicant, which is not directly interested in the is-
sue." [FN43]

*112 And Counsel then refers to its forthcom ng subm ssions. For her part, Pro-
fessor Chenillier-Gendreau, another of the Congo's counsel, stated that:

"the extension of such jurisdiction to a case where the person concerned i s not
within the territory has at present no confirned | egal basis, which is very dif-
ferent from saying, as Professor David would have us say, that we no | onger chal -
| enge universal jurisdiction in absentia”

Congo' s counsel continued:

"In the light of this case, Belgiumwould |ike the Court, by finding in favour
of a universal jurisdiction which possesses those broader bounds, to intervene in
t he | awreki ng process and thereby endorse the validity of its policy."

She concl uded
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"For our part, we contend that the point to which the Court should confine its
ruling in regard to universal jurisdiction is, as Professor Ri gaux has just said,
its use where it infringes an immnity fromjurisdiction of an incunbent M nister
for Foreign Affairs. And we then request the Court to declare that its use in
t hese circunstances, as enbodied in Belgiums action, is contrary to international
[aw. ' " [ FN44]

35. For its part, Belgiumbasically founded its defence strategy on socalled uni-
versal jurisdiction, upon which its controversial statute and di sputed warrant are
purportedly based. But, since the Congo ignored the issue of such purported juris-
diction in its final subm ssions, Belgiumaccordingly argued that the Court's jur-
i sdiction was thus limted, pursuant to the non ultra petita rule, solely to those
points in dispute appearing in the final subm ssions. The Respondent cited the

Court's jurisprudence [FN45]: "It is the duty of the Court not only to reply to
the questions as stated in the final subm ssions of the parties, but also to ab-
stain from deciding points not included in those subm ssions.'' [FN46]

36. In its oral argument, the Respondent also stated that it was

"reluctant, not because it has doubts as to the legality of its position or the
soundness of its argunents, but rather it would have preferred the accusations
agai nst M. Yerodia Ndonmbasi to be dealt with by *113 the conpetent authorities in
the Denocratic Republic of the Congo" [FN47].

It al so asserted that "the principles of universal jurisdiction and the absence of
immunity in the case of allegations of serious breaches of international humanit-
arian law are well-founded in the law ..."' [FN48].

37. In my view, this is a major point of dispute between the Parties which the
Court could decide were it not for the non ultra petita rule. On pain of acting
ultra vires, the Court could not rule ultra petita. It has been correctly said
that "while the Court is judge of its jurisdiction, it is not its master" [FN49].
The exami nation of points not included in the Congo's subm ssions would have ex-
posed the Court to criticismon this score. In its final subm ssions, which were
silent on the point, the Congo did not, however, show itself hostile to the
Court's taking a stance on the point in its reasoning.

38. For its part, Belgiumdid not wish the Court to rule on the substance of its
clainms as above, which it did, however, consider established in |aw

“In the real mof |aw as process, the question is, if it ultimately turns on the
di scretion of the Court, whether it would be desirable for the Court to proceed to
a judgnment on the nerits of this case. Belgium with the very greatest of respect
for the role of the Court in devel oping international |law, contends that it would
not. In Belgiums contention, in the absence of a conpelling reason to do so --
and a conpelling reason to do so would be a subsisting concrete dispute between
two States which requires resolution -- for the Court to proceed to a judgnent on
the nerits of these issues would risk rigidity in the |law just at the point at
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whi ch States, principally responsible for the devel opnent of the |law, are groping
towards solutions of their own. In Belgiums contention, this is not the point at
which rigidity in the law, whether expansive or restrictive, is desirable." [FN50]

39. It goes without saying that it is not for alitigant to tell the Court how to
do its job. The Respondent's concern regarding the rigidifying effects of an in-
ternational judicial decision are unfounded. Particularly in international custom
ary law, it is established that international jurisprudence does not have the ef-
fect of freezing the law for all time. To a certain extent, the same is true of
treaty law, which is itself developed by States. Finally, to say that States have
the prime responsibility for developing the lawis to recognize inplicitly the re-
sponsibility of other organs *114 or entities, including the Court, for performng
ot her tasks. Legal scholars are virtually unaninmus in acknow edgi ng this.

*

40. In short, how should so-called universal jurisdiction have been treated, giv-
en the discretion shown in the Congo's final subm ssions on this subject and the

| ack of urgency denonstrated by Belgiumfor a ruling by the Court on the matter?
The Congo's extreme caution was not justified, since it was seeking to have the

di spute conpletely resolved. The resistance on Belgium s part was unfounded too.
The Respondent, which was claimng to act under international |aw, had the oppor-
tunity to secure a positive sanction for a practice which it considered lawful. In
nmy view, the Court's prinmary responsibility was to deci de whether or not, as the
Applicant clainmed, the customary rul es concerning the personal inmunities and in-
violability fromcrimnal process of the Mnister for Foreign Affairs of the
Congo, M. Yerodia Ndonbasi, had been violated by the Respondent. And since it was
in the nane of a so-called universal jurisdiction, in ny opinion ill-conceived and
m sapplied, that this infringenent took place, the operative part of the Judgnent
nonet hel ess inplicitly condemms Bel gium s claim But ought not the Court, as guar-
antor of the integrity of international law, to have ruled in its reasoning
equally clearly on the validity ratione loci and ratione personae of such nani-
festly unlawful clainms on Belgiums part? Should the reasoning of the Judgnment not
have contained a rel evant passage on one of the currently npst controversial ques-
tions in international |aw? Wuld the Court have been criticized for stating the

| aw on this point? The fact remai ns, however, that the Court, in accord with the
Parties, nade its choice of "essential reasons”" [FN51] in order to settle the dis-
pute. It has taken the opportunity to codify and develop the law of inmunities.
The vexed question of so-called universal jurisdiction, as presented in this case,
has al so been settl ed.

41. There is not the slightest doubt that in customary international [aw M nis-
ters for Foreign Affairs enjoy immnities and inviolability of their person in re-
spect of crimnminal process before national courts. These are restrictions inposed
by international |aw on the operation of donestic |law. To be nore specific, al
nati onal |aw ceases to prevail in the presence of a higher organ of a foreign
State. No sovereign entity can legally exercise authority over any other equally
soverei gn governnent as so represented. That is the current state of positive in-
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ternational |aw, which a worldw de survey would certainly confirm

42. The Respondent has done its utnost to create confusion in the mnd of the
ayman. It has been unable to do so in the mnds of jurists. *115 Bel giumwent to
great lengths in seeking to equate imunity with inpunity. No | awer would be so
m sled as to believe that any proof was required of proposition that the persona
crimnal responsibility of the perpetrator of an alleged offence remains intact,
notw t hstanding the i mMmunities protecting him Nor should we |ose sight of the ba-
sics of crimnal law, to the point of forgetting the principle of the presunption
of the accused's innocence! It mght even have been thought that the issue of a
Mnister's imunities was a | egal commonpl ace, had "certain recent devel opnents”
[ FN52] not been cited. Wongly. Those who defend before this Court States' rights
to make | aw are seeking to transformthe proponents of a certain school of doc-
trine into legislators, having refused that status to the Court.

43. There is no doubt that the immnities and their corollary, the inviolability
of the person of the Mnister in question, have a functional character. They are
based on the inportance of a high representative of another State being able
freely to discharge his duties, without let or hindrance and under conditions of
equality. It is for this reason that the prerogatives of the host State in regard,
inter alia, to the mai ntenance of |aw and order, defence and justice nust be exer-
cised in such a way as to make it easier for the Mnister for Foreign Affairs of
another State to do his job. As certain witers have stated: "the inmmunity repres-
entatives of foreign States enjoy is a function of the nature of their office"

[ FN53] .

44. American doctrine recalls that:
"According to the Restatenent, imunity extended to :
(a) the State itself;
(b) its head of State;
(c) its government or any governmental agency;
(d) its head of governnent;
(e) its foreign mnister;

(f) any other public mnister, official, or agent of the State with respect to
acts performed in his official capacity if the effect of exercising jurisdiction
woul d be to enforce a rule of | aw against the State." [ FN54]

45. Al though the Congo was not able to denonstrate sufficiently, either inits
written pleadings or in oral argunent, the extent of the hindrance caused by Bel -
giumto the free exercise of his duties by the Congo's Mnister for Foreign Af-
fairs, | can now give sone exanples. Followi ng the issue of the warrant, the Con-
golese Mnister for Foreign Affairs was unable to attend m nisterial neetings of
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the ACP States with the European Union in Brussels, since his criminal inmunities
and inviolability *116 were not guaranteed. Nor was he able to participate in a
neeting held in Paris to evaluate the Francophone Sunmit. In Cctober 2000, M.
Ndombasi was unabl e to undertake an official visit to Tokyo (Japan), as the Japan-
ese authorities stated that they were unable to give an assurance that his crinin-
al imunities and inviolability would be guaranteed.

46. In addition to the official visits that he was unable to make, the M nister
was obliged, depending on the itinerary, to travel separately from his Head of
State arriving late at their conmon destination. This resulted in increased travel
costs, | ost baggage, and late arrivals at international neetings, such as the
Maputo Sunmit following a visit to China. It is self-evident that, as a result of
the official visits that he missed or carried out under such difficult circum
stances, the Mnister for Foreign Affairs was unable to performhis duties nor-
mal | y, whether al ongside the Head of State or otherwi se. Finally, a conbination of
various factors, particularly his undesirable character in the eyes of certain
Bel gi an authorities, led to his dism ssal on 20 Novenber 2000, the date of the
openi ng of the hearings in the provisional measures phase of this case.

47. The Respondent contends that there is an exception to the rule of the im
nmunity and crimnal inviolability of the person of the Mnister for Foreign Af-
fairs in the case of "crinmes under international law'. It has not proved that con-
tention. This is no nore than an elenent of its defence strategy. At tinmes, it
sought to circumvent the official status enjoyed at the relevant time by M. Ndom
basi by arguing that it was concerned with himsolely in his capacity as a private
i ndividual; at others, it apparently attenpted to invent an exception which sinply
does not exist in customary international |aw.

48. The existence of a firmy established rule, obligatorily followed by the ma-
jority of sone 190 States from Africa, Asia, America, Europe and Cceania, whereby
an incunbent Mnister for Foreign Affairs enjoys absolute imunity and inviolabil-
ity fromcrimnal process is not open to question. The doctrine confirnms this
[ FN55] .

49. Nonet hel ess, sone di ssenting voices, apparently nmoved by certain noral con-
cerns, claimthat these appointed State representatives should be stripped of such
absol ute | egal protection where they have conmitted certain international of-
fences. In many regions of the world, such provisions can only be welcome in coun-
tries traditionally victins of crimes against humanity. Fromits inception, the
Per manent Court of International Justice, our predecessor, recognized that,

*117 "in the fulfilment of its task of itself ascertaining what the interna-
tional lawis, [the Court] has not confined itself to a consideration of the argu-
ments put forward, but has included in its researches all precedents ... and facts
to which it had access and which m ght possibly have reveal ed the exi stence of one
of the principles of international |aw contenplated in the special agreenment”

[ FN56] .
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50. It is in the area of customary |law that the Belgian clainms and their counter-
parts, the Congol ese denials, lie. The Bel gi an Governnment possibly anticipated
that, as with the Truman Procl amati on of 1945 on the continental shelf, its new
claim formnmulated at a time when humanitarian ideas are undergoing a revival of
interest, would be followed (massively) by other States. It gives the inpression
of having overestimated its inportance on the world chessboard. No matter. The
mai n charge which can be |evied against the Respondent is of abusing the humanit-
arian argument for the purposes of political dom nation. As in the nineteenth cen-
tury [FN57]! To the point of devising an exception to the rules of international
I aw governing inmunities which sinply does not exist in international |aw

51. In short, the Belgian claimwas bound, fromits inception, to represent viol-
ation of existing law. Despite the publicity enjoyed by the warrant of 11 Apri
2000, no other State has foll omed Bel gium s exanple. No menmber of the internation-
al community has offered Bel gi um assi stance in executing the warrant. In fact, on
the contrary, several States, particularly African States, have ignored it. The
unfortunate Bel gi an precedent has thus renmined an isolated one. Wiile Belgiumis
entitled to contribute to the formation of general international law, it cannot,
on its own, create that law. Thus it does not have international practice behind
it. By contrast, the State which is the victimof this action, the Congo, has res-
ol utely opposed the application of the Bel gian nmeasure. On the ground that it is
unl awf ul

52. Moreover, the Bel gi an Governnent has shown, by its conduct, that it is unsure
of the Iawful ness of its disputed act. Its correspondence with the Applicant while
the proceedings were in progress denonstrates this [ FN58]. The Respondent cl ai ns
that it is contenplating an anendnent to its controversial statute so as to re-
spect the imunities of high representatives of foreign States. Fromall the many
i nconsi stenci es and equi vocations fundanentally characterizing a practice both
unilateral and solitary -- if we exclude the Yugoslav initiative of 21 Septenber
2000, which has strangely gone unremarked by Bel gium-- no customary norm has *118
enmerged. Just as the Respondent's own opinio juris is apparently far from estab-

i shed.

53. In reality, the Respondent has sought to rely on a small nunber of opinions
of publicists in order to claimthat a new derogative customary norm has cone into
being. It has provided no evidence of its existence. W know that doctrine repres-
ents a neans for deternmining the rules of law. It nmust be founded on a genera
practice corresponding to the opinio juris sive necessitas. Nothing of the kind
exists today. In ny view, the Court could readily find that the Respondent's
clains were unfounded. Is it possible that the inplenentation of international hu-
mani tarian |law nmight be subject to a co-efficient of relative normativity -- to
par aphrase P. Weil? If not, how can there be any legal justification for suspend-
i ng proceedi ngs agai nst an organ of a Mddle Eastern State whil st obstinately per-
sisting with proceedi ngs agai nst the forner Congol ese Mnister for Foreign Af-
fairs?

© 2007 Thonmson/West. No Cdaimto Oig. US Gov. Wrks.



20021.C.J. 3 FOR EDUCATIONAL USE ONLY Page 102
2002 WL 32912040 (1.C.J), 20021.C.J. 3
(Citeas: 20021.C.J. 3)

54. Referring to the relationship between crinmes and immunities, or the extent to
whi ch the nature of the former inpedes the exercise of the latter, Pierre-Marie
Dupuy wites, in light of the House of Lords ruling in the Pinochet case:

"We shoul d exercise caution in confirmng the enmergence of a new customary rule
as enbodied in the House of Lords ruling, which is based on considerations that
are not entirely consistent and cannot, of itself, result in the consolidation of
such custom ™ [FN59]

Dupuy then recalled that

"custom energes fromthe | egal opinion of States as denonstrated by their prac-
tice, which is, however, far fromunified, and in any event shows that States are
still reluctant to accept any reductions in the immunities of their high offi-
cials" [FN6O].

There is no conduct "generally" adopted "by the practice of States". As this Court
has hel d,

"[the] presence [of customary norns] in the opinio juris of States can be
tested by induction based on the analysis of a sufficiently extensive and convin-
cing practice, and not by deduction from preconceived ideas'' [FN61].

These are few decisions -- or at |east any significant nunber -- of courts *119
and tribunals worldwi de which have taken the Belgian view Quite the contrary.
Just recently, the Court delivered an Opinion in the case concerning the Differ-
ence Relating to Imunity from Legal Process of a Special Rapporteur of the Com
m ssion on Human Rights, stating: "the Malaysian courts had the obligation to dea
with the question of immnity fromlegal process as a prelinmnary issue to be ex-
pedi tiously deci ded" [FN62].

55. Previously, it had noted that

"The High Court of Kuala Lunpur did not pass upon ... immnity in limne litis,
but held that it had jurisdiction to hear the case before it on the nerits, in-
cluding maki ng a determ nati on of whether M. Cunaraswany was entitled to any im
munity." [ FN63]

A simlar obligation applies also, and above all, to States in their nutual rela-
tions. Thus, by way of analogy, and a fortiori -- since we are dealing here with
primary subjects of international |law and with their highest ranking representat-
ives, namely Mnisters for Foreign Affairs -- this rule as restated by the Court
nmust be applied in the present case.

56. The successive changes in M. Ndonbasi's status have no serious inplications
for the case, except to underline further the violation of the Congo's sovereignty
by Bel gi um on account of its continued interference (see above).

57. Moreover, as the focus of this case is the violation of the imunities of the

© 2007 Thonmson/West. No Cdaimto Oig. US Gov. Wrks.



20021.C.J. 3 FOR EDUCATIONAL USE ONLY Page 103
2002 WL 32912040 (1.C.J), 20021.C.J. 3
(Citeas: 20021.C.J. 3)

M ni ster for Foreign Affairs at the time of the issue and notification of the war-
rant, the previous and subsequent status of M. Ndombasi in no way affect the Con-
gol ese conplaint. Gven that the unlawful proceedings were instituted at a tine
when he had the status of a specialized organ responsible for the foreign rel a-
tions of a State and, in consequence, was protected by absolute inmmunity and per-
sonal inviolability fromcrimnal process, the violation of international law to
the detrinment of the Congo continues to exist; in transgressing the rule of cus-
tomary international |aw governing inter-State relations, Belgiumhas incurred a
debt not to an individual but a State, the Congo, whose organ responsible for in-
ternational relations has been subjected to a rash, vexatious and unl awful neas-
ure, which calls for reparation. Yet, in response to these well-founded cl ai nms of
the Applicant, the Respondent claims not to have violated the sovereign rights of
its victim On the contrary, Belgiumclainms to be exercising a right conferred on
it by international law or fulfilling an obligation inposed on it by international
law. That is why it *120 refuses to cancel the warrant and thus nmake reparation
for the injury suffered. M. Ndonbasi's personal odyssey in no sense marks the end
of the inter-State dispute.

58. It is significant that the Respondent inplicitly acknow edges the weakness of
its defence in the follow ng terns:

"Even were the Court to uphold, contrary to Belgiunls subm ssions, the immunity
of M. Yerodia Ndonbasi qua Mnister for Foreign Affairs of the DRCin the circum
stances in issue, it would not follow that he would have been i mune, even when in
of fice, as regards conduct of a private nature ...'"' [FN64]

59. Unl ess one were to contend that Belgium s offence became tinebarred after two
years. There is in principle no such rule in international |aw, even less so in
the African conception of the law. In Africa, a dispute does not disappear. It is
transnmitted, |like a debt, fromgeneration to generation. The sane applies to the
subj ect-matter of the dispute, which cannot be effaced as long as there is no ac-
know edgnment of the offence committed or reparation for the injury suffered by the
victim The Respondent's unfounded denials pronpt nme to present a hypotheti cal
case.

60. Let us take the exanple of an individual carrying out the duties of an Ad-
viser on African Affairs to the President or Prine Mnister of a certain State. In
that capacity, the individual orders the suppression of a popular uprising or a
student denonstration in a "friendly country" [FN65], resulting in deaths. Sub-
sequently, that Adviser is appointed Mnister for Foreign Affairs or Secretary of
State of the country in question.

61. Athird State then issues a warrant against the Mnister or Secretary of
State on the grounds that he had given orders as Adviser which, when inpl enented,
led to wide-scale and systematic violations of human rights. The question is
whet her such a warrant does or does not affect the crimnal imunities and person-
al inviolability of the Mnister or Secretary of State. In ny opinion, the reply
has to be in the affirmative. It is the organ of the State, responsible for rep-
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resenting that State internationally, which is the victimof that neasure at that
point in tinme.

62. Follow ng a change in admnistration or governnent, the Mnister for Foreign
Affairs or Secretary of State |oses his post (which is different *121 fromthe
case of M. Ndombasi, where external pressures were exerted). The State which is-
sued the warrant continues proceedi ngs. Does this nmeasure continue to affect the
Advi ser on African Affairs, the Mnister for Foreign Affairs or the Secretary of
State, or does it affect the individual now freed of all governnental responsibil-
ity? | consider that it is the date of the issue of the warrant which establishes
the precise nonent of the internationally wongful act and the status at that tinme
of the person agai nst whomthe warrant is issued, nam ng himand violating his
noral integrity. It is the Mnister for Foreign Affairs or the Secretary of State
on the day and at the time of the issue of the warrant who was inpugned. This is
not an investigative measure directed against a private individual, which the
former Secretary of State or Mnister for Foreign Affairs has becone, nor is it a
measure directed at the tine against the Adviser on African Affairs. Nothing can
change the facts, which, like the sphinx, remain unaffected

63. The principle of jurisdiction which some call "universal" cannot be seriously
contested in terns of the relevant provisions of the Geneva Conventions. However,

| do have certain reservati ons about the sonewhat unfortunate term nology used in
international law. For, in my opinion, the correct summa divisio should consist of
(1) territorial jurisdiction, (2) personal jurisdiction and (3) jurisdiction in
the public interest.

64. | would not describe the authority exercised by a State as "universal juris-
di ction", whether exercised with respect to its nationals abroad, which cones un-
der the head of its personal jurisdiction, or with respect to foreign nationals on
t he high seas having committed acts of maritime piracy, which falls under the head
of jurisdiction in the public interest, or with respect to any person in its ter-
ritory having offended against its ordre public, which thus falls within the scope
of its territorial jurisdiction. The sanme applies to the jurisdiction which States
accord to thenmsel ves regardi ng the puni shment of certain violations of treaty pro-
visions. It is readily conceivable that a worl dwi de entity, not yet in existence,
or the United Nations itself and its principal judicial organ, being of a quasi-
uni versal nature, might lay claimto universal |egal jurisdiction. As we know, un-
der the specific treaties to which they are parties, the nenbers of the quasi-
uni versal comunity have the power to punish certain offences comm tted outside
their territory in well-defined circumstances. Yet, in material terms, such |ega
power is not universal. Perhaps under the unfortunate influence of the views of
crimnal |aw specialists [FN66], certain internationalists refer to it as the ex-
ercise of universal jurisdiction. This expression does not seem appropriate in the
present international *122 order [FN67]. At a time when a | arge nunmber of States
are seeking to pronote an international crimnal forumw th worldw de jurisdic-
tion, would the pronotion of "universal" jurisdiction not be a backward step in
| egal terns?
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65. As thus understood, the principle of "universal jurisdiction" is laid down,
in particular, in Article 49 of the First CGeneva Convention of 12 August 1949

[ FN68]. But its conception, and especially its application by the Respondent in
the present case, do not accord with the law as it currently stands.

66. According to the authorized interpretation of the above Article, the system
is based on three essential obligations incumbent on each high contracting party,
namely: "to pronul gate special |legislation; to search for any individual accused
of violating the Convention; to try such individual or, if the contracting party
prefers, to hand over the individual for trial to another interested State"

[ FN69] .

67. The Respondent is to be thanked for having, in principle, satisfied the first
obl i gation, subject to reservations as to the scope of its special |egislation
Its apparent concern to search for any individual accused of having violated the
rel evant conventional provisions is also prai seworthy.

68. The congratul ations due to the Respondent as regards the principles neverthe-
| ess |l eave roomfor legitinate conplaints on grounds of the scope of its |egisla-
tion and its inplenmenting neasures. The warrant woul d appear to come under the
latter category.

*123 1. Special Legislation

69. Neither of the two States (Switzerland and Yugoslavia) cited in the above-
menti oned Commentary have adopted | egislation with such universal geographical
reach as the Bel gian warrant. The passages in the Commentary nerely reflect a con-
cern to punish offences. The Commentary even warns that "no reference is nmade to
the responsibility which could be incurred by individuals who have not intervened
to prevent an offence or to halt it''. Gven "the Convention's silence, it nust be
accepted that it is for national legislation to settle the matter™ [FN70].

2. Searching for and Prosecuting the Perpetrators

70. Not only does the Conmentary enphasize the punishnment of the accused irre-
spective of their nationality, it also endorses the territorial |ink, which, under
classical international |aw as thus codified at Geneva, is in fact the norm

"As soon as one of the contracting parties is aware of the fact that an indi-
vidual present on its territory has commtted such an offence, its duty is to en-
sure that the individual is arrested and prosecuted quickly." [FN71]

Thus, it is not only at the request of a State that the necessary police investig-
ations can be undertaken, but they may al so be carried out unpronpted. Beyond the
confines of national territory, where in principle the exercise of State author-
ity, whether |egislative, executive or judicial, must end, the Comentary -- quite
naturally in ny view -- refers to the mechani sm of judicial co-operation, that is
to say extradition, where "adequate charges are brought against the accused"”
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[FN72]. Not only is there no extradition treaty between the Parties concerned re-
garding this matter, but the Congo al so subscribes to the legal principle that it
cannot extradite its own nationals. It adds -- an argunent decisive of the matter
-- that it is unable to prosecute M. Ndombasi for |ack of any charges agai nst
him there being nothing it accuses him of.

71. The exercise of "universal" jurisdiction thus presupposes the existence of
"adequat e charges"”, under the terns of the humanitarian conventions [FN73]. Are
there any in this case? The Applicant has rejected *124 them [ FN74]. Presidents of
t he Congol ese Bar asserted before |local nedia, the day after notification of the
warrant on 12 July 2000, that "the case-file was enpty". In its warrant, the Re-
spondent failed to specify adequate charges, apart from an unproven assertion that
the accused "actively and directly” participated in commtting serious offences
under international humanitarian |aw

72. What, noreover is the objective criterion which would authorize a State to
exercise universal jurisdiction by default in various situations where no juris-
diction has nornmally been exercised? Is it that these are core crines? There are
said to be a nunmber of them Hence the legitimacy of the territorial criterion
which all ocates jurisdiction as between the States concerned. OQtherwi se the polit-
ical criterion of expediency would hold sway. It is accordingly understandabl e
that the consequences of the tragic events in the Congo in August 1998 provided a
pretext for the warrant of 11 April 2000, whereas the exterm nation of over two
and a half mllion Congol ese since that date by Rwandan, Ugandan and Burundi an ag-
gressors has so far gone unpuni shed

73. The Respondent has done everything it can, in accordance with its egregi ous
approach, to crinminalize the Applicant's conduct. To the bitter end it has done
its utnmost to try and prick the conscience of the judges. Not only has it chosen
the wong forum-- this Court not being one dealing with matters of substance re-
lating to possible individual crimnal responsibility -- it has failed, noreover
to provide proof of such responsibility. It should be remenbered that actori in-
cumbit probatio, but also that allegans probat.

74. Should the forner nodel col ony of the Bel gi an Congo, without any proof, pro-
secute one of the Congol ese | eaders, who, |like his fellow countrymen, rose up

agai nst the foreign invaders and their Congol ese henchnen? The idea that a State
coul d have the |l egal power to try offences committed abroad, by foreigners against
foreigners, while the suspect hinmself is on foreign territory, runs counter to the
very notion of international |aw.

75. Article 129, paragraph 2, of the Third Geneva Convention, setting out the
principle aut dedere aut judicare with respect to crimnal penalties, |ays down
the requirenent of "adequate charges". In no wise has it contenplated a so-called
jurisdiction by default (in absentia). Thus the *125 Commentary on this provision
expressly contenplates a situation where the accused "is present on the territory"
(of the State party).
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76. In vain would one | ook, in recent practice, for a legislative text or donest-
ic jurisprudence as far-going as this. Inits War Crines Act 1945, as anmended in
1988, Australia states that "only an Australian citizen or resident can be charged
under the 1988 Act" (Section 11 of the above Act). In Polyukhovich v. Comobnweal th
of Australia, the Australian H gh Court had recognized that the Australian courts
had the power to exercise "a jurisdiction recognized by international |aw as uni -
versal jurisdiction'' vis-a-vis war crinmes [FN75].

77. Aterritorial connection is also required by the Austrian Crim nal Code in
relation to the prosecution of international crinmes such as genocide (see its ap-
plication in the Dusko Cvjetkovic case of 13 July 1994). A personal or territoria
connection is also required by Article 7 of the Canadian Cri m nal Code, as revised
in 1985. It was applied in Rv. Finta. France, too, requires this connection:
"where [the individual] is present in France'' [FN76]. It would be tiresonme to
list all the nmany exanpl es.

78. If | may resort to reasoning by analogy, it is noteworthy that, in the case
concerning Mlitary and Paramilitary Activities in and agai nst Nicaragua
(Nicaragua v. United States of America), Merits, the Court held, specifically with
respect to hunman rights, that:

"where human rights are protected by international conventions, that protection
takes the formof such arrangenents for nonitoring or ensuring respect for human
rights as are provided for in the conventions thensel ves" [FN77].

At the time of their adoption, the Geneva Conventions clearly circunscribed the
rights and obligations of States on this point. The authors of those instrunents
certainly in no way contenpl ated the excessively wi de interpretation adopted by
Bel gium Mbreover, there has been scant evidence in the subsequent practice of any
customary devel opment of treaty lawin this direction. It could have been codified
in the Rone Convention of 17 July 1998, but was not. Thus, one year after the ad-
option of that Convention, Belgiumhas introduced a radical innovation of its own.
Such concern for humanity!

79. In providing, in Article 7 of the Law of 16 June 1993, as anended on 10 Feb-
ruary 1999, that "Belgian courts have jurisdiction to try the offences provided
for in the present Law, irrespective of where such offences have been conmtted''
Bel gi um adopted | egislation that was totally unprecedented. It set itself up, if
not as the prosecutor for the *126 hunman race in the trans-tenporal and trans-
spatial sense attributed to this termby R -J. Dupuy, then at |east as arbiter of
transnational justice, in accordance with the doctrine of "law wi thout frontiers".
Thi s approach could even be said to transcend international law itself, since the
|atter deals essentially with relations between structures with defined borders,
nanmely States. Yet even a cursory assessnent shows that the Respondent is violat-
ing international law. It is not entitled, as the law currently stands, disdain-
fully to transcend it. Thus, Heads of States in office Laurent Goagbo (Cbdte
d' lvoire) on 26 June 2001, Saddam Hussein on 29 June 2001, Fidel Castro (Cuba) on
4 COctober 2001, Denis Sassou Nguesso (Congo-Brazzaville) on 4 Cctober 2001, Yasser
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Arafat on 27 Novenber 2001, a Prinme Mnister, Ariel Sharon (Israel) on 1 July
2001, an incunbent M nister for Foreign Affairs, Abdul aye Yerodi a Ndonbasi on 11
April 2000, are the subject of conplaints or prosecutions before the Bel gi an
courts for various "international crines". The list is still far from exhaustive,
the nane of President Paul Biya (Canmeroon) having been added in Decenber 2001. Joe
Ver hoeven [FN78] rightly feared that the result would be chaos, by definition the
opposite of an order already precarious in the international arena. The Court nust
necessarily be called upon to intervene.

80. It should be strongly enphasized that M. A. Yerodia Ndombasi woul d appear to
be the only person to have been served with an "international arrest warrant”.

Most singular. It should al so be enphasi zed that the proceedi ngs against M. Ariel
Sharon, closely watched all over the world, have apparently been quietly put on
hol d whil e Bel gi um seeks an honourabl e way out for himthrough a formof a Iegal
technicality; that since then the highest political authorities in the |and have
been queuing up at the universities (ULB) to give |ectures abruptly denouncing the
absurdities of this law, and that, since the close of the oral argument in Novem
ber 2001, one of Bel gium s counsel has altered his teaching in favour of a sine
gua non territorial connection. Such is the showi ng of the Bel gian Law when put to
the test of international Realpolitik. The chances are that the proceedings insti-
tuted followi ng a conmplaint by "unrepentant subjects of |aw' against M. A. Sharon
will be a dead letter

81. Bel gium has neither any obligation -- as discussed above -- nor any entitle-
ment under international law to pose as prosecutor for all *127 mankind, in other
words, to claimthe right to redeem human suffering across national borders and
over generations. The State practice referred to above also applies to my comments
here. In no sense, however, is this to argue the case for inmpunity, whether geo-
graphical or tenporal, including in wars of colonial conquest and neo-col onial re-
conquest in Africa, Anmerica, Asia, Europe and Cceani a.

82. As victins of the violence [FN79] of the aggressors and the series of grave
breaches of international humanitarian |aw, such as the occupation of the |Inga Dam
and the severing of power and water supplies, particularly in Kinshasa, a city of
over 5 nmillion people, resulting in numerous deaths, the Congol ese peopl e have
consistently called for the withdrawal of the regular occupying forces from
Uganda, Rwanda and Burundi. They have also called for the setting up of an inter-
national crimnal tribunal on the Congo. This tribunal would try all persons,
whet her perpetrators, co-perpetrators or acconplices, whether African or non-
African, having committed war crinmes and crimes agai nst humanity, such as the ex-

term nati on of over two-and-a-half million Congolese [FN80] in the regions under
foreign occupation since 2 August 1998. It would seemthat those victinms are (as
yet) of no concern to Belgium sadly notorious -- rightly or wongly -- for its

colonial [FN81] and neo-colonial [FN82] past in the field of human rights in the
Congo, where a situation of grave, systematic and nassive human rights violations
persists which requires a response frominternational opinion. To echo the very

fitting words of the French Anbassador to Kinshasa: "on such an issue, there nust
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be no beating about the bush. Endl ess semantics are not an option when an entire
people is dying." For "it is war ... the occupying arm es are on Congol ese soi
despite the injunctions of the international conmunity" [FN83].

*128 83. The views of a fewlegal witers will suffice to indicate the scal e of
the dispute on this issue. According to P.-M Dupuy, "still seldomrecognized in
customary | aw, universal jurisdiction can thus only be optional'' [FN84]. The au-

thor cites in his support the fact that the French Court of Cassation "has con-
firmed the refusal by the Appeal Court to see the 1949 Geneva Conventions as
provi ding any | egal basis for invoking such jurisdiction”™ [FN85]. He concl udes
that "the Ronme Convention does not ... institute true universal jurisdiction
based as it is on the jurisdiction of the State of nationality of the perpetrator
and/or that of the State where the offence was commtted” [FN86]. As for Frangois
Ri gaux, he prefers not to commit hinself "on a controversial, topical thenme"
[FN87]. Mario Bettati, on the other hand, considers that "universal jurisdiction
provi des grounds for any State to prosecute crimes which are all the nore ser-
i ous because they sonetines involve both crinmes against the [aws of war and crines
agai nst humani ty” [FN88]. No proof is provided for this assertion. By contrast,
Nguyen Quoc Di nh, Patrick Dailler and Alain Pellet refer to it as "a disputed
principle” [FN89]. Oivier T. Covey only accepts it if the author of the offence
"is later found on national territory" [FN90]. The advocates of universal juris-
diction recognize it provided the accused "is present on its territory” [FN91l].
Jean Combacau and Serge Sur, however, point out that "States remain faithful to
territorial and personal criteria and refrain fromany recourse to universal or in
remjurisdiction” [FN92]. And Philippe Weckel, while observing the reference to
uni versal jurisdiction in the Preanmble to the Treaty of Ronme of 28 July 1998, nev-
ert hel ess notes the ubiquitous presence of the "judicial sovereignty of States”;
for, as Belgian practice has already shown, "universal jurisdiction ... would ul-
timtely seemto be exercised unilaterally" [FN93].

84. The warrant of 11 April 2000 produced |egal effects both internally in Belgi-
um and internationally.

*129 85. To begin with the internal aspect. Juridically, it seenms clear that
serving a warrant on a Mnister for Foreign Affairs constitutes an unlawful act,
as it breaches both his inviolability and his inmunity fromcrimnal jurisdiction.
Formally, it is by nature an act of coercion. Materially, its terns nake no secret
of the fate which awaits the Foreign Mnister. The agents of the Bel gian authorit-
ies are required physically to apprehend a Mnister for Foreign Affairs of another
sovereign State! In terns of its purpose, the warrant seeks to extinguish the
freedomto come and go as well as to destroy the inherent dignity of an organ of
an i ndependent country. Organically, the investigating judge who acted agai nst the
M ni ster concerned is not to be confused with an agent of State protocol. Regard-
ing the warrant, the Court rightly states:

"its nere issue violated ... imunity ... The Court accordingly concl udes that
the issue of the warrant constituted a violation of an obligation of Belgiumto-
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wards the Congo, in that it failed to respect the inmunity of that Mnister
under international law " (Judgnment, para. 70.)

86. These are the objective elenents showi ng that this unprecedented warrant pro-
duced |l egal effects. The fact that it was not physically inplemented is another
matter. It could have been inplemented. That the Respondent may flout the rul es of
el ementary courtesy between supposedly civilized States with respect to another
State is one thing in law. The warrant quite sinply discredited the Congol ese or-
gans of State, treating themin an altogether discourteous and unl awful manner.
And that is not all.

87. At international |level, our main focus of attention here, since we are deal -
ing with a flagrant breach of customary international |aw on inmmunities, | need
only refer to ny analysis at the provisional neasures stage. Mreover, the reason-
ing of the Judgnent does indeed appear to underline the |egal harmthus suffered
[ FNO4] .

88. As | indicated at the prelinm nary neasures stage, the disputed warrant caused
prejudi ce to Congol ese di pl omacy. While the head of the diplomatic corps was nev-
erthel ess able to travel uninpeded in the southern hem sphere in order to attend
di pl omatic nmeetings ained at bringing an end to the armed conflict in the Congo
he was, on the other hand, unable so to travel in other regions much nore inport-
ant for settlenent of the conflict. Even if the Congol ese State was represented
there, it was at a lower level. The result was that the substance of the peace
talks at foreign mnisterial [evel was adversely affected by virtue of the rule of
di pl omatic precedence. U timtely, the Congo's international sovereignty prerogat-
ives suffered prejudice [ FN95].

*130 89. In particular, the regular and conti nuous operation of the country's
foreign service was disrupted by this politico-legal interference, the head of the
di pl omatic corps having been subjected to "arbitrary quarantine". The serving of
the warrant also violated the political independence of the Congo. As indicated
above, it obliged a weak State, further weakened by armed aggression, to change
the conposition of its Governnent -- against its w shes according to counsel for
the Congo, a nmenber of that country's Governnent [FN96] -- to please the Respond-
ent. Bel gium has not disputed this statenent.

90. There is no doubt at all that Belgium s conduct has discredited the Congo.
Its effect, as a result of a decision taken in an apparently summary manner, has
been to put further pressure on a State already under attack at a tinme when the
Central African States, neeting in Libreville (Gabon) on 24 Septenber 1998, "con-
demed t he aggression against the DR of the Congo and the interference described
above in the internal affairs of that country"” [FN97]. The crim nal proceedi ngs
thus instituted against an organ of a victim of aggression constitute accusations
that degrade it in the eyes of the "international community". They had a deleteri-
ous effect on the noral rights to honour and dignity of the Congol ese people, as
represented by their State [FNO8].
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91. The fact that, by issuing, circulating and maintaining the arrest warrant of
11 April 2000, the Respondent committed an internationally wongful act has been
denonstrated above. Bel gium breached its international obligations under genera
i nternational |aw.

92. At this point, the follow ng view expressed by Paul Guggenhei m seens particu-
larly instructive:

"Contrary to widely held opinion, it is not only when it is actually inplenen-
ted that donestic law nmay violate international |aw. The very fact of the enact-
ment -- or non-enactnent -- of a general norm capabl e of being applied directly
and thereby causing injury, is an international wong. The enactnent of a norm
contrary to international law is thus a sanctionable matter ...'"' [FN99]

This is an argument applicable a fortiori to the warrant, a nere act -- indeed, in
the view of Congo's counsel, a wongful act -- of application.

93. On cl oser exam nation, the Bel gian warrant does not, in international *131

| aw, constitute a legal act. As noted by Congo's counsel, it is an internationally
wrongful act. The proposition that: "[i]n the eyes of international |aw and of the
Court which is its organ, donmestic laws are nerely facts, manifestati ons of the
will and the activity of States, just as judicial decisions or admnistrative
nmeasures are" [FN10OO], is extrenely apposite here.

94. The argunent seeking to distinguish the instrunentum on the one hand and the
negotiumon the other is thus invalid. Wongful ness does not cease to exist be-
cause the organ of State has changed. For, through that organ, it is, of course
the State which is the target. This is even clearer in the case at issue, in which
various nenbers of the Governnment were on the list drawn up by the Bel gi an judge,
the Head of State included! Mreover, an unlawful warrant is not, ipso facto, void
inlaw. This is precisely the case here. Generally speaking, in international |aw,
there are national neasures (human rights, |law of the sea, etc.) enacted perfectly
| egal |y, which are nevertheless unlawful. They engage the responsibility of their
authors. But the fact that it is adjudged unlawful by an international organ does
not of itself annul the national neasure. It is for the State transgressing inter-
national law to extinguish its unlawful act.

95. The Respondent violated international |law on inmunities on 11 April 2000 by
issuing the warrant. It subsequently confirnmed its unlawful conduct by circul ating
the warrant internationally. The unlawful act was comunicated to the Applicant on
12 July 2000. After the violation, which was conplete on 11 April 2000, the Re-
spondent clainms to have sought, on 15 Septenber 2000, to transmit the case file to
the Applicant by diplomatic channels. Not only did it provide no proof of this
tardy act of repentance, which, noreover, is contested by Congo's counsel; the at-
tempt to whitewash the wongful act, rightly repudiated by the Applicant, is
devoid of all effect.

96. Worse, there is a major factor which denmonstrates Bel gium s resolutely w ong-
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ful conduct in the course of the proceedi ngs. Wat other word could be used to de-
scri be the Respondent's request for a Red Notice on 12 Septenber 2001? Notwit h-
standi ng the international judicial proceedings brought against it, Belgium per-
sists in seeking to inplement its unilateral wongful act by nmeans of a Red No-
tice. In so doing, not only has the Respondent provided el oquent proof of |ack of
good faith in relation to the conduct of the international |egal proceedings; but
is it not also guilty of "an encroachnent on the functions of the Court" [FN101]?

*

*132 97. While powerful States -- a relative notion in ternms of tine and geo-
graphy -- sonetines tend to invoke international lawto justify their conduct a
posteriori, weak States -- an equally relative concept in the same terns -- often

tend to ensure that their conduct conplies with international |law, since this is
the only power they have.

98. Wthout regard for the crimnal inmunities and inviolability of the Mnister
for Foreign Affairs of the Congo, the Kingdom of Bel giumissued an arrest warrant
agai nst this distinguished organ of a sovereign State on the basis of allegations
that "international crines" had been conmitted during the arnmed attack on the
Congo of 2 August 1998.

99. Not only has the Congo denpbnstrated vis-a-vis the "international conmmunity"
its status as a subject of international |aw capable of appearing before the
Court, but this victim of aggression has conducted itself as a State of law, in
ot her words, an entity which respects international |aw

100. The Congol ese peopl e, through the nediumof their State, have thus been able
to express their international personality. They have also affirmed that they are
free. In this respect, has the Respondent m staken which generation and era it is
dealing with? When in 1989 the ruling Governnent in Kinshasa considered bringing
t he Bel go- Congol ese di spute before the Court, its initiative went no further than
acceptance of the Court's compul sory jurisdiction. There foll owed the Rabat Agree-
ment of June 1989, which defused the quarrel between sovereigns States. That is no
| onger the case today.

101. Wiilst R Aron maintained in 1984 that "the exanple of Congo suggests that,
in the masses, tribal awareness still prevails over national awareness ...''

[ FNL02], at the sane tinme, Paul Reuter and Jean Conbacau had no hesitation in
drawi ng the foll owi ng parallel between the nationbuilding process in "the nost
centralized European States of today" and in the Congo: "this is the situation of
a large and popul ous African State such as Zaire, where a Zairian nation is daily
bei ng forged at the expense of the ethnic communities, whose fate might otherw se
have been different"” [FN103]. W, for our part, have taken the view that "for un-
acknow edged reasons, the collective Zairian will to live, forged by years of
sonmeti mes open, sonetines silent resistance to one of the nobst savage political
regimes the twentieth century has seen, is underestinmated" [FNL04].

102. Like a two-headed Janus, the Judgnment constitutes, on the one hand, an act
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of repudi ation of the unhealthy relations, supposedly of friendship and co-
operation, between a dominating and a domi nated *133 State imediately followi ng a
bot ched process of decol oni zation; on the other hand, it is an act which my wel
serve as the basis of nmutually beneficial healthy relations of friendship and

| asting co-operation between sovereign partners |inked by history. Sooner or |ater
such relations will develop. The sooner the better. It is to be hoped that the
Parties, and especially the Respondent, grasp the fundanmental significance of this
decision. The Court's contribution to the peaceful settlenent of the dispute will
have been nost beneficial. Provided the Respondent adopts a new nindset and jet-
tisons its outnoded conceptions maintained by the wei ght of history and unequa
power relations. Thus, on the eve of the formation of a government inspired by
Bel gi um academ ¢ advisers fromthat country warned it that:

"Unless it ensures that it can play a decisive role in revitalizing the nation-
al econony, unless it clainms such a role for itself and succeeds in playing it,
Bel gium risks relinquishing its | eadership in Zaire and losing its principal as-
set, as well as its nmost effective vehicle for the expression of foreign policy.
It is first and forenost Zaire that enables us to play a role on the international
stage and frequently to sit at the table of the powerful.'' [FN1O5]

103. The African States particularly, which increasingly appear as "ordinary"
parties before the Court, have their own reasons for entrusting their disputes to
that body of enmi nent, independent and upright [FN106] jurists. Here | am particu-
larly thinking of conplaints |like the one against Congo brought before a nationa
judge, should the Respondent pursue its policy of double standards. Especially as
the | arge nunber of African, Latin Anerican and Asian | eaders brought before Bel -
gian justice mght -- wongly -- suggest that the presuned violations of interna-
tional humanitarian law, in particular crines against peace, crinmes agai nst human-
ity and war crines, are a nonopoly of Africa, Latin Anmerica and Asia.

104. This is where "universal" jurisdiction shows its true colours as a "vari-
abl e geonmetry" jurisdiction, selectively exercised against sone States to the ex-
clusion of others. It requires no great know edge to be aware that, at gl oba
level, it is not just the handful of prom nent personalities charged before the
Brussel s judge who are the subject of public rumours of serious human rights viol-
ations.

105. It is clear that the Court's task is to settle disputes between States *134
submitted to it by parties. It is not its task to teach the law. Yet the settle-
ment of disputes can provide valuable | essons. Indeed, at the end of the oral ar-
gunment, one of Belgium s counsel revised his script. One of the merits of the
Judgnent is that it has contributed to the teaching of international |aw. The
fears we expressed when prelimnary neasures were requested [ FN107] have not be-
come groundl ess. The Court has drafted a new chapter on the international |aw of
immunities as it pertains to Mnisters for Foreign Affairs [FNLO8]. As such, there
is no doubt that it is a useful addition to the handbooks on public internationa
law. Intervening at a tine when the doctrinal debate is at its height, as wtness

© 2007 Thonmson/West. No Cdaimto Oig. US Gov. Wrks.



20021.C.J. 3 FOR EDUCATIONAL USE ONLY Page 114
2002 WL 32912040 (1.C.J), 20021.C.J. 3
(Citeas: 20021.C.J. 3)

the proceedings of the Institut de droit international at its Vancouver session in
August 2001, the Judgnent casts a great deal of light on this issue

106. The question of the "legal relationship between universal jurisdiction and
i mmuni ties" [FN109], which | was concerned to raise, has also inplicitly been
settled in favour of imunities [FN110]. And wi thout prejudice to the established
nature of the legal principle concerned, with the exception of the power to punish
certain violations of conventional provisions recognized as between States
parties.

107. The Court has established the existence in customary international |aw of
the rules relating to the crininal immunity and inviolability of Mnisters for
Foreign Affairs. It has applied themto this case because M. A. Yerodi a Ndonbasi
was M nister for Foreign Affairs at the time of the events concerned. G ven that
the international dispute concerned conflicting clains between the immunities in
guestion and so-called universal jurisdiction, it follows that the Court, by vir-
tue of its decision, has inplicitly rejected the claimto such jurisdiction in the
present case [FN111]. It has thus ruled that so-called universal jurisdiction
even if it were established in international law, would in any event be inoperat-
ive as regards the crimnal immunities and inviolability of the Mnister for For-
eign Affairs, whatever the alleged crinmes. The Applicant has not requested a de-
claratory judgnent. The Court has been asked to settle a concrete dispute by stat-
ing the law and effectively applying it to the dispute. But a general, abstract,

i mpersonal discussion of this disputed *135 jurisdiction, having not been reques-
ted by the Applicant, was not required [FN112], even though, in ny view, it would
have been desirable for the Congo to have nmaintained this claimalso in its fina
written and oral subm ssions. Since the Applicant asked the Court to state the | aw
and settle the dispute, should it not have sought to dispose of every possible
ground, whether "universal", humanitarian or other? One thing is certain, the ar-
gunment seeking to qualify immnities was rejected in the Judgnent's operative
part. Any ot her argunent founded on other grounds of "trans-frontierism is also
virtually excluded in the reasoning. Faced with the "sound judicial econony"

[ FNL113] observed by our institution, it was for the opinions to "illuninate the
reasoni ng of the Judgnent in counterpoint", so that "the decision's full substance
coul d be extracted and the whole inport of its contribution to the jurisprudence
coul d be apprehended" [FN114].

108. In conclusion, it is clear that the Congo al so seens to have acted in ac-
cordance with the "functional duality" referred to by Georges Scelle. It brought

i nternational |egal proceedings not only on its own behalf and for itself, but
also for the benefit of the "international comunity". It has given the Court the
opportunity to reaffirmand strengthen the | egal mechani sm of inmunities, which
facilitates legal relations between States worldw de, irrespective of the argu-
ments raised against it.

109. There is every likelihood that the Judgnent, small in size, yet large in
| egal substance, will be favourably received by the "international conmmunity", if,
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of course, this is taken to nmean all States, international organizations and other
international public entities. Irrespective of the divergence of interests, the
disparity in the level of devel opment and the diversity of cultures, what has been
reaffirmed here is a denoni nator conmon to all

110. The decision should al so serve as a rebuke to the opinion manipul ators, who
shoul d be denied the de facto power to exploit "the m sfortunes of others"” for un-
stated ends [FN115].

*136 111. Lastly, it should call for greater nmodesty fromthe new fundanentali st
crusaders on behal f of humanitarianism "skilled at presenting problens in a fal se
light in order to justify damaging solutions" [FNL16], including a certain trend
of legal mlitancy [FN117].

(Si gned) Sayenan BULA- BULA.

FN1. Conpare the Judgnment of 5 February 1970 in the case concerning the Barcel ona
Traction, Light and Power Conpany, Limted (49 pages) with the opinions of Judges
Ammoun (48 pages), Tanaka (47 pages), Fitzmaurice (50 pages) and Jessup (61
pages); the Advisory Opinion of 21 June 1971 in the South West Africa case (43
pages) with the opinion of Judge Fitzmaurice (103 pages); the Judgnment of 27 June
1986 in the case concerning MIlitary and Paramlitary Activities in and agai nst
Ni caragua (Nicaragua v. United States of Anmerica) (137 pages), with the opinion of
Judge Schwebel (269 pages); the Judgnent of 16 June 1992 in the case concerning
Certain Phosphate Lands in Nauru (Nauru v. Australia) (30 pages) with the opinion
of Judge Shahabuddeen (31 pages); the Judgnent of 3 June 1993 in the case concern-
ing Maritime Delimtation in the Area between G eenland and Jan Mayen (Denmark v.
Norway) (41 pages) with the opinion of Judge Shahabuddeen (81 pages); the Judgment
of 24 February 1982 in the case concerning the Continental Shelf (Tunisial Libyan
Arab Jamahiriya) (77 pages) with the opinion of Judge Oda (121 pages); the Judg-
ment of 12 Decenber 1996 in the case concerning G| Platfornms (Islam c Republic of
Iran v. United States of Anmerica) (19 pages) with the opinion of Judge Shahabud-
deen (20 pages).

FN2. See on this point, Charles Rousseau, Droit international public, Vol. V,
"Les rapports conflictuels", 1983, p. 463.

FN3. Nguyen Quoc Dinh, Patrick Daillier and Alain Pellet, Droit internationa
public, 1999, p. 855, para. 541; E. McWinney, Les Nations Unies et la formation
du droit, 1986, p. 150.

FN4. Judge Lauterpacht, separate opinion appended to the Order of 17 Decenber
1997 in the case concerning Application of the Convention on the Prevention and
Puni shment of the Crime of CGenocide (Croatia v. Yugoslavia), |.C J. Reports 1997
p. 278.

FN5. See the conmunication of E. Lauterpacht, "The Role of ad hoc Judges", in In-
creasing the Effectiveness of the International Court of Justice, 1997, p. 374.
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FN6. See the conmentary of Krzystof Skubiszewski, ibid., p. 378.
FN7. J. G Merrills, International Dispute Settlenment, 3rd ed., 1998, p. 139.

FN8. See the conmentary of Krzystof Skubiszewski, Increasing the Effectiveness of
the International Court of Justice, loc. cit., p. 378.

FN9. See the contribution of Hugh W A. Thirlway, ibid., p. 393.

FN10. According to A. Pellet, ibid., "judges ad hoc are very appreciated if they
express their opinions during the various phases of the case", p. 395.

FN11. The tragic events which narked the decol oni zation of the Congo |ed the
United Nations to involve the Court. See S. Rosenne, "La Cour internationale de
Justice en 1961", Revue générale de droit international public, 3rd series, Vol.
XXXI'I'1, Cctober-Decenber 1962, No. 4, p. 703.

FN12. Known as the "Sovereign National Conference", the forumwas held from
Novermber 1991 to Decenber 1992. It was organi zed by the then Government, under
pressure fromits principal partners, including Belgium and financed by them

FN13. Sovereign National Conference, Report of the Comm ssion on Murders and Vi-
ol ati ons of Human Ri ghts, pp. 18-109.

FN14. Ibid., statement of M. Cl éophas Kanmitatu, then Provincial President of
Leopol dvil I e (Ki nshasa).

FN15. Op cit. footnote 13 supra, p. 26.
FN16. Ibid., p. 40.

FN17. See G Abi Saab, "International Crimnal Tribunals and the Devel opnent of
I nternational Humanitarian and Human Ri ghts Law', Liber Am corum Judge Mohamred
Bedj aoui, 1999, p. 651. See also E. Roucounas, "Tine Limtations for Clains and
Actions under International Law', ibid., pp. 223-240.

FN18. Sovereign National Conference, Report of the Comm ssion on Mirders and Vi-
ol ati ons of Human Ri ghts, pp. 55-56.

FN19. 1 bid.

FN20. See Judgnent of Pernmanent Court of the Peoples, Rotterdam 20 Septenber
1982, p. 29.

FN21. 1 bid.
FN22. Op. cit. footnote 20 supra, p. 30.
FN23. Ibid., p. 32.

FN24. Ibid., p. 34
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FN25. B. H Wston, R A Falk and A. d" Amato, International Law and World Order,
2nd ed., p. 1286.

FN26. Wthin the neaning of Article 51 of the United Nations Charter, as further
defined by Article 3 of resolution 3314 of 14 Decenber 1974 and confirnmed as a
rule of customary | aw by the Judgnent of the Court of 27 June 1986 in Mlitary and
Param litary Activities in and agai nst Nicaragua (N caragua v. United States of
Anmerica), para. 195.

FN27. See Report of the Panel of Experts on the Illegal Exploitation of Natural
Resources and Ot her Forns of Walth of the Denocratic Republic of the Congo. Those
cited include the follow ng Bel gian conpani es: Cogem Mika-Enterprise and Transin-
tra for cassiterite; Chime Pharmacie, Cogea, Tradenent, Finining Ltd., Cicle In-
ternational, Specialty Metal, for coltan; Soger, Sogem Cogecom Tradenent, NDW
for cassiterite and coltan. Source: http:// ww. un. org/ News/ dh/| atest/drcongo. ht m

FN28. See ibid., paras. 109 et seq. "Links between the exploitation of natural
resources and the continuation of the conflict."

FN29. See Bel gium s oral argunent, CR 2001/11, pp. 17-18, paras. 8, 9 and 11.

FN30. Joseph Ki-Zerbo, Preface to Ahamadou A. Dicko's Journal d' une défaite. Au-
tour du référendum du 28 Septenbre 1958 en Afrique noire, 1992, p. XIV.

FN31. Nicolas Politis, La norale internationale, 1943, p. 179.

FN32. Corfu Channel, 1.C. J. Reports 1949, p. 35.

FN33. See H. Mendel son, "Formation of International Law and the Observati onal
Standpoint”, in connection with "The Formati on of Rules of Customary (General) In-
ternational Law', International Law Association, Report of the Sixty-Third Confer-

ence, Warsaw, August 21st to August 27th 1988, p. 944.

FN34. See M Lachs, separate opinion appended to the Order of 14 April 1992 in
the case concerning Questions of Interpretation and Application of the 1971
Montreal Convention arising fromthe Aerial Incident at Lockerbie (Libyan Arab
Jamahiriya v. United Kingdom, I.C J. Reports 1992, p. 26.

FN35. According to the Applicant, these are representatives of an opposition
party operating in Brussels! (See verbatimrecord of the public hearing of 22
November 2000, CR 2000/34, p. 20.) The Respondent, on the other hand, cites "secur-
ity reasons” to the Court (despite the fact that the Court can sit in closed ses-
sion) in order not to disclose the identity of the conplainants of Congol ese na-
tionality (see verbatimrecord of the public hearing of 21 November 2000, CR
2000/ 33, p. 23).

FN36. The 14 colonial powers neeting at Berlin (14 Novenber 1884-26 February
1885) accorded their endorsenent to the colonial project of King Leopold Il called
"Congo Free State".
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FN37. This happened in Lome (Togo) in October/Novenber 1995, where a German dip-
lomat was killed by policemen at a roadblock in the early evening. The incident
caused a serious deterioration in relations between Germany and Togo.

FN38. Menorial of the Denocratic Republic of the Congo, p. 6, para. 8.

FN39. See the case concerning Questions of Interpretation and Application of the
1971 Montreal Convention arising fromthe Aerial I|ncident at Lockerbie (Libyan Ar-
ab Janmahiriya v. United States of Anerica), |.C J. Reports 1998, p. 130, para. 43.

FN40. See CR 2001/10, p. 26; enphasis added.

FN41. Menorial of the Denocratic Republic of the Congo, pp. 47-61.
FN42. See CR 2001/10, p. 11.

FN43. 1bid.; enphasis added.

FN44. See CR 2001/10, p. 17; enphasis added.

FN45. Case concerning Corfu Channel, Assessnent of Amount of Conpensation, Judg-
ment, |.C J. Reports 1949, p. 249; case concerning Request for Interpretation of
t he Judgnent of 20 Novenber 1950 in the Asylum Case, Judgnent, |.C.J. Reports
1950, p. 402.

FN46. Request for Interpretation of the Judgment of 20 Novenber 1950 in the
Asyl um Case. Judgnent, 1.C.J. Reports 1950, p. 402; Counter-Menorial of Bel gium
paras. 0.25, 2.74, 2.79, 2.81, 10.2.

FN47. CR 2001/8, p. 8.
FN48. CR 2001/8, p. 31, para. 54.

FN49. Charl es Rousseau, "Les rapports conflictuels", Droit international public,
Vol . V, 1983, p. 326.

FN50. CR 2001/8, p. 31, para. 54; enphasis added.

FN51. See Tanaka, separate opinion appended to the Judgnment of 24 July 1964 in
the case concerning Barcel ona Traction, Light and Power Conpany, Linmted, Prelim
inary Qbjections, |.C J. Reports 1964, p. 65.

FN52. Counter-Menorial of Belgium p. 109, para. 3.4.1.

FN53. Louis Henkin, Richard Crawford Pugh, GOscar Schachter and Hans Smt, Inter-
national Law, 1993, p. 1188.

FN54. |bid., p. 1191.

FN55. See inter alia Jean Sal non, Manuel de droit diplomatique, 1994, p. 539: the
M ni ster for Foreign Affairs enjoys "privileges and i nmunities anal ogous to those
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of the Head of Governnment"; Joe Verhoeven, Droit international public, 2000, p.
123: "there is a tendency, at least in the doctrine, to grant the Head of Govern-
ment, and indeed the Mnister for Foreign Affairs, the protection accorded to the
Head of State".

FN56. "Lotus", Judgment No. 9, 1927, P.C1.J., Series A, No. 10, p. 31.

FN57. The Preanble to the General Act of Berlin of 26 February 1885 provides re-
assurance as to the object and purpose of the Treaty: "the noral and materi al
wel | - bei ng of the indigenous popul ations".

FN58. See the Bel gi an communi cation of 14 February 2001, to which the Congo
replied on 22 June 2001.

FN59. Pierre-Marie Dupuy, "Crines et inmunités, ou dans quelle nesure |a nature
des preniers enpéche |'exercice des secondes", Revue générale de droit interna-
tional public, Vol. 103, No. 2, 1999, p. 293; enphasis added.

FN60. | bid.

FN61. Delinmitation of the Maritime Boundary in the Gulf of Maine Area, Judgnent,
I.C.J. Reports 1984, p. 299; enphasis added.

FN62. Difference Relating to Inmunity from Legal Process of a Special Rapporteur
of the Comm ssion on Human Ri ghts, Advisory Opinion, I.C J. Reports 1999 (1), p.
90, para. 67 (2) (b); enphasis added.

FN63. Ibid., p. 72, para. 17.
FN64. Counter-Menorial, p. 116, para. 3.4.15.

FN65. Jean-Pierre Cot, A |'épreuve du pouvoir. Le tiers-nondisme. Pour quoi
faire?, 1984, p. 85. The author notes that, when he was M nister for Co-operation,
he issued orders that French mlitary advisers should not be involved in the sup-
pressi on of the student denonstration of June 1981 in Kinshasa.

FN66. References to "universal jurisdiction" are relatively rare in the works of
crimnal jurists thenselves. See, for exanple, André Huet and René Koering-Joulin,
Droit pénal international, 1994.

FN67. It is frominternational crinnal |aw, an enbryonic discipline with sparse,
fragnmentary rules, that what is inappropriately termed universal jurisdiction de-
rives. But it cannot escape the marks of its original nould. Hence the sonewhat
nebul ous character of an ancient |legal power, limted to a handful of historical
curiosities such as the repression of the slave trade, tinidly extended in the
m d-twentieth century to include the punishnment of violations of international hu-
manitarian law. It is fromthe latter that the specialized doctrine and jurispru-
dence (International Crinminal Tribunal for the forner Yugoslavia) are seeking to
make it autononmous. For the "universal jurisdiction" clained by Bel giumconcerns
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coercive inplenentation of the humanitarian rules of Geneva. It is beyond dispute
that positive international |aw authorizes States to penalize offences comitted
outside their territory when certain conditions relating to the appurtenance to
their territorial sovereignty have been nmet. Nor is there any doubt that this pen-
al jurisdiction should be strictly interpreted, in conformity with the require-
ments of crimnal |aw

FN68. Article 49 states:

"Each high contracting party shall be obliged to search for persons presuned to
have comritted or ordered to have conmitted one or other of these offences, and
nmust bring them before their own courts, irrespective of their nationality."

FN69. Jean Pictet (ed.), Commentary on the Geneva Convention for the Amelioration
of the Condition of the Wwunded and Sick in Armed Forces in the Field, 1952, p.
407; enphasi s added.

FN70. Jean Pictet (ed.), Commentary on the Geneva Convention for the Amelioration
of the Condition of the Wwunded and Sick in Arned Forces in the Field, 1952, p.
409; enphasi s added.

FN71. Ibid., p. 411; enphasis added.
FN72. 1bid.

FN73. See, for exanple, Article 129 (2) of the Third Geneva Convention of 12 Au-
gust 1949.

FN74. Menorial of the Denocratic Republic of the Congo, p. 38, para. 57,

"the Belgian authorities failed to place his [M. Yerodia' s] statenments, not-
ably those made on 28 August 1998, in any historical or cultural context. They im

properly interpreted them ... but the causal connection between those words and
certain unspeakable acts of violence ... is far from having been clearly estab-
lished."

For its part the Counter-Menorial of the Kingdomof Belgiumreiterates (p. 11,
para. 1.10) the facts as stated in the warrant of 11 April 2000, after announcing:
"it is not necessary to go into these facts at this point, although rel evant as-
pects will be addressed briefly in Part II1 bel ow

FN75. Pol yukhovi ch v. Comonweal th of Australia (1991) 172 CLR 501, p. 562; em
phasi s added.

FN76. Article 689-1 of the Code of Crimnal Procedure.
FN77. 1.C. J. Reports 1986, p. 134, para. 267.

FN78. Joe Verhoeven, "M Pinochet, |la coutune internationale et |a conpétence
uni versel l e", Journal des tribunaux, 1999, p. 315, and, by the sanme author, "Vers
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un ordre répressif universel ? Quel ques observations”, Annuaire francais de droit

i nternational, 1999, p. 55. Also, "what would happen if a plaintiff prosecuted M.
Chirac in the French courts for having served in the Al gerian War, when nassacres
were carried out by the French arny?" a senior Israeli official is said to have
asked following the conplaint filed by M. Sharon, the Israeli Prime Mnister.
(The Washi ngton Post, 30 April 2001, Washi ngton Post Foreign Service, Karl Vick,
p. 101: "Death Toll in Congo War May Approach 3 MIlion".)

FN79. See S. (Oda, declaration appended to the Order of 9 April 1998 in the case
concerning the Vienna Convention on Consul ar Rel ations, Provisional Masures,
I.C.J. Reports 1998, p. 260, para. 2, and the Order of 3 March 1999 in LaG and
(Germany v. United States of America), Provisional Measures, |.C J. Reports 1999
(l), p. 18, para. 2, on the need to take account of the rights of the victins of
violent attacks (an aspect often negl ected).

FN80. Source: International Rescue Committee (USA), <http:// in-
tranet.theirc.org/docs/nortll _report_snuall. pdf.>

FN81. Adam Horschild, Le fantd6ne du Roi Léopold. Un hol ocauste oublié, 1998, pp.

264-274; Dani el Vangroenweghe, Du sang sur les lianes. Léopold Il et son Congo,
1986, pp. 18-123; Barbara Enerson, Léopold Il. Le Royaune et |'Enpire, 1980, pp.
248-251.

FN82. See CR 2000/34, p. 16, on the scathing argunment of the Congo and Noam Chom
sky, Autopsie des terrorisnmes, 2001, pp. 12-13.

"The European Powers conquered a |arge part of the world with extrene brutal -
ity. Wth very few exceptions, these Powers were not attacked by their victinms in
return ..., nor was Bel gium attacked by the Congo ...""

FN83. See the speech by M. G ldas Le Lidec, French Ambassador in Kinshasa, on 14
July 2001, on the occasion of the French national holiday, Le Palnmares, No. 2181,
of 16 July 2001, p. 8.

FN84. Pierre-Marie Dupuy, loc. cit., p. 293; enphasis added.
FN85. Ibid., p. 294.
FN86. 1 bi d.

FN87. Francois Rigaux, "Le concept de territorialité: un fantasne en quéte de
réalite", in Ilber aM corum jUdge mthamed bEdjaoui, 1999, p. 211.

FN88. Mario Bettati, Le droit d'ingérence. Mutation de |'ordre international,
1996, p. 269.

FN89. Nguyen Quoc Dinh, Patrick Dailler and Alain Pellet, Droit international
public, 1999, p. 689.
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FN90. Qivier T. Covey, "La conpétence des Etats", Droit international. Bilan et
per spectives, 1991, p. 336.

FNO91. Brigitte Stern, "A propos de | a conpétence universelle", in Liber Am corum
Judge Mbhanmed Bedj aoui, p. 748.

FN92. Jean Conbacau and Serge Sur, Droit international public, 1993, p. 351

FN93. P. Weckel, "La Cour pénale internationale", Revue générale de droit inter-
nati onal public, Vol. 102, No. 4, 1998, pp. 986, 989. According to one crimna
expert fromthe Congo, Nyabirungu Mwvene Songa, Droit pénal general, Kinshasa,
1995, pp. 77 and 79, the "so-called system of universal jurisdiction gives the
court of the place of arrest the power of trial" (enphasis added).

FN94. Judgnent, paras. 70 and 71.

FN95. See also S. Bul a-Bula, dissenting opinion appended to the Order of 8 Decem
ber 2000, Arrest Warrant of 11 April 2000 (Denocratic Republic of the Congo v.
Bel gi um), Provisional Measures, |.C J. Reports 2000, p. 222, para. 16

FN96. See oral argunment of 22 Novenber 2000, CR 2000/34, p. 10.
FNO97. See Le Phare, No. 818 of 28 Septenber 1988, p. 3.

FN98. See also S. Bul a-Bula, dissenting opinion appended to the Order of 8 Decem
ber 2000, Arrest Warrant of 11 April 2000 (Denocratic Republic of the Congo v.
Bel gi um), Provisional Measures, |1.C J. Reports 2000, pp. 222-223, para. 17

FN99. P. Guggenheim Traité de droit international public, Vol. |, pp. 7-8,
guot ed by Krystyna Marek, "Les rapports entre le droit international et le droit
interne a la lunmiére de la jurisprudence de |a Cour pernmanente de Justice interna-
tionale", Revue générale de droit international public, Vol. XXXIII, 1962, p. 276
enphasi s added.

FN100. Case concerning Certain German Interests in Polish Upper Silesia, Mrits,
Judgnent No. 7, 1926, P.C.1.J., Series A, No. 7, p. 19.

FN101. | am here drawi ng on the views of Judge Tarazi, dissenting opinion appen-
ded to the Judgnent of 24 May 1980, case concerning United States Dipl omatic and
Consul ar Staff in Tehran, |1.C. J. Reports 1980, p. 64.

FN102. Raynond Aron, PaiXx et guerre entre les nations, 1984, p. 389.

FN103. Paul Reuter and Jean Conmbacau, Institutions et relations internationales,
1988, p. 24.

FN104. Sayenan Bul a-Bul a, "La doctrine d'ingérence humanitaire revisitee", Revue
africaine de droit international et conparé (London), Vol. 9, No. 3, Septenber
1997, p. 626, footnote 109
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FN105. See Soci été nationale d'investissenent et admi nistration générale de |la
coopération au dével oppenent, Zaire, secteur des parastataux, réactivation de
' économie. Contribution d entreprise du portefeuille de |'Etat, report by M
Mol 1, J.-P. Couvreur and M Norro, professors at the Université catholique de
Louvain, 29 April 1994, p. 231.

FN106. See Article 2 of the Statute of the International Court of Justice.

FN107. See Sayenan Bul a-Bul a, di ssenting opinion appended to the Order of 8
Decenber 2000 delivered in the case concerning the Arrest Warrant of 11 April 2000
(Denmocratic Republic of the Congo v. Belgiun), Provisional Measures, |I.C J. Re-
ports 2000, p. 219, para. 4.

FN108. According to Dom ni que Carreau, Droit international, Vol. I, 2001, p. 653
the Court perforns a "mgjor role" in "the devel opnent of contenporary internation-
al law'.

FN109. Sayenman Bul a-Bul a, dissenting opinion appended to the Order of 8 Decenber
2000 delivered in the case concerning the Arrest Warrant of 11 April 2000
(Denmocratic Republic of the Congo v. Belgium, Provisional Measures, |I.C J. Re-
ports 2000, p. 220, para. 7.

FN110. Judgnent, paras. 70 and 71.

FN111. See the cases concerning the North Sea Continental Shelf, I.C J. Reports
1969, pp. 6 et seq.

FN112. There are sonme who trace "universal jurisdiction" back to the M ddl e Ages.
In this respect, one should perhaps be wary of taking as universal what is prob-
ably nerely regional. Hence, according to E. Ogueri Il "the rules of conduct
whi ch, for exanple, governed relations between Ghana and Nigeria in West Africa,
or between nations in other parts of Africa and Asia, were regarded as 'univer-
sally recogni zed customary | aws"' prior to colonization. See E. Ogueri II, Inter-
vention, International Law Association Report, Warsaw Session, 1988, p. 969.

FN113. See Manfred Lachs, separate opinion appended to the Judgnment of 24 May
1980 in the case concerning United States Di pl omati c and Consul ar Staff in Tehran
I.C.J. Reports 1980, p. 47.

FN114. Mbhamred Bedj aoui, "La 'fabrication' des arréts de |a Cour internationa
de Justice", Le droit international au service de la paix, de la justice et du
dével oppenent, Ml anges Mchel Virally, 1991, p. 105

FN115. See Bernard Kouchner, Le mal heur des autres, 1991 (241 pages).
FN116. See Aingé Césaire, Discours sur |le colonialisme, 1995, p. 8.

FN117. On legal nmilitancy, see J. Conmbacau and Serge Sur, Droit internationa
public, 1993, p. 46; Nguyen Quoc Dinh, Patrick Dallier and Alain Pellet, Droit in-
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ternational public, 1992, p. 79. The authors discern a western current of mlit-
ancy, supposedly represented by Georg Schwarzenberger and Rosal yn Hi ggins of the
United Kingdom and Myres S. McDougal, Richard Falk and M Reisman of the United
States; an Eastern current, w thout indicating any authors, and an Ancient Wrld
current with Mohammed Bedj aoui, Georges Abi-Saab and Taslim O awale Elias in the
vanguard. In reality, there is always an ideological start, and hence nilitancy,
in the work of any author. To quote just a few, J. Combacau and S. Sur, in op.
cit., Avertissement, while stressing their "legal positivisni, nonethel ess display
their |iberal tendency. Thus, at a time when the nunber of ratifications required
by the Convention on the Law of the Sea had been reached, they still specul ate:

"al ways supposing it ever enters into force" (pp. 452-453); see also the assertion
that this Convention has inverted "on purely formal bases the real bal ance between

interests and power" (p. 446) or the assertion that this text is not "like the
CGeneva Conventions of 1958, a convention of codification but one of progressive
devel opnent ..."'' (p. 452). See also Nguyen Quoc Dinh et al., op. cit., p. 1093

who refer to "the possible entry into force of the Convention".

*137 DI SSENTI NG OPI Nl ON OF JUDGE VAN DEN WYNGAERT

[ English Original Text ]

I munities under customary international |aw -- Not applicable to Mnister for
Foreign Affairs -- Principle of international accountability for war crinmes and
crinmes against humanity -- Role of civil society in the formation of opinio juris
-- Inmpunity -- Extraterritorial jurisdiction for war crimes and crinmes agai nst hu-
manity -- Universal jurisdiction for such crinmes -- "Lotus" test applied to such
crinmes -- Prescriptive jurisdiction -- Rome Statute for an International Crimna
Court -- Conplenentarity principle -- Internationally wongful act -- Enforcenent
jurisdiction -- (International) arrest warrants -- Renedies before the Interna-
tional Court of Justice -- Abuse of immunities and Pandora's box.

TABLE OF CONTENTS

Par agr aphs

. | NTRODUCTORY OBSERVATI ONS 1-7
I'1. | MVUNITIES 8-39
1. There is no rule of customary international |aw granting 11- 23

iMmunity to incunbent Foreign Mnisters
2. Incunmbent Foreign Mnisters are not imune fromthe 24- 38
jurisdiction of other States when charged with war

crinmes and crines against humanity

(a) The distinction between imunity as a procedural 29- 33

© 2007 Thonmson/West. No Cdaimto Oig. US Gov. Wrks.



20021.C.J. 3 FOR EDUCATIONAL USE ONLY Page 125
2002 WL 32912040 (1.C.J), 20021.C.J. 3
(Citeas: 20021.C.J. 3)

defence and i Mmunity as a substantive defence is
not relevant for the purposes of this dispute

(b) The Court's proposition that inmunity does not 34- 38
necessarily lead to inmpunity is wong

3. Concl usion 39
[11. UN VERSAL JURI SDI CTI ON 40- 67
1. Universal jurisdiction for war crines and crinmes agai nst 48- 62

humanity is conpatible with the Lotus test

(a) International |aw does not prohibit universal 52-58
jurisdiction for war crinmes and crines agai nst
humani ty
(b) International law permts universal jurisdiction for 59-62
war crimes and crimes agai nst humanity
2. Universal jurisdiction is not contrary to the 63- 66

conplenmentarity principle in the Statute for an
I nternational Crinminal Court

3. Concl usion 67
I'V. EXI STENCE OF AN | NTERNATI ONALLY WRONGFUL ACT 68- 80
1. The issuance of the disputed arrest warrant in Bel gi um 72-75
was not in violation of international |aw
2. The international circulation of the disputed arrest 76-79
warrant was not in violation of international |aw
3. Concl usion 80
V. REMEDI ES 81-84
VI . FI NAL OBSERVATI ONS 85- 87
*139 1. | NTRODUCTORY OBSERVATI ONS

1. | have voted agai nst paragraphs (2) and (3) of the dispositif of this Judg-
ment. International |law grants no immunity fromcrininal process to incunmbent For-
eign Mnisters suspected of war crinmes and crinmes agai nst humanity. There is no
evi dence for the proposition that a State is under an obligation to grant i munity
fromcrimnal process to an incumbent Foreign M nister under customary interna-
tional law By issuing and circulating the warrant, Bel gium may have acted con-
trary to international conity. It has not, however, acted in violation of an in-
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ternational |egal obligation (Judgnent, para. 78 (2)).

Surely, the warrant based on charges of war crimes and crinmes agai nst humanity
cannot infringe rules on imunity today, given the fact that M. Yerodia has now
ceased to be a Foreign Mnister and has becone an ordinary citizen. Therefore, the
Court is wong when it finds, in the last part of its dispositif, that Bel gium
nmust cancel the arrest warrant and so informthe authorities to which the warrant
was circul ated (Judgnment, para. 78 (3)).

I will develop the reasons for this dissenting view bel ow. Before doing so, |
wi sh to make sone general introductory observations.

2. The case was about an arrest warrant based on acts allegedly committed by M.
Yerodia in 1998 when he was not yet a Mnister. These acts included various
speeches inciting racial hatred, particularly virulent remarks, allegedly having
the effect of inciting the population to attack Tutsi residents in Kinshasa, drag-
net searches, manhunts and |ynchings. Follow ng conplaints of a nunmber of victins
who had fled to Belgium a crimnal investigation was initiated in 1998, which
eventually, in April 2000, led to the arrest warrant against M. Yerodia, who had
meanwhi | e become a M nister for Foreign Affairs in the Congo. This warrant was not
enforced when M. Yerodia visited Belgiumon an official visit in June 2000, and
Bel gium although it circulated the warrant internationally via an Interpol G een
Notice, did not request M. Yerodia's extradition as long as he was in office. The
request for an Interpol Red Notice was only made in 2001, after M. Yerodia had
ceased to be a Mnister.

3. Bel gium has, at present, very broad legislation that allows victins of alleged
war crimes and crinmes against humanity to institute crimnal proceedings inits
courts. This triggers negative reactions in sone circles, while inviting acclaim
in others. Belgiums conduct (by its Parlianment, judiciary and executive powers)
may show a | ack of international courtesy. Even if this were true, it does not
foll ow that Bel gium actually violated (customary or conventional) internationa
law. Political wi sdom my conmand a change in Bel gian | egislation, as has been
proposed in *140 various circles [FN1]. Judicial wisdomnmy |lead to a nore re-
strictive application of the present statute, and may result from proceedi ngs that
are pending before the Belgian courts [FN2]. This does not nean that Bel gi um has
acted in violation of international |law by applying it in the case of M. Yerodia.
| see no evidence for the existence of such a norm not in conventional or in cus-
tomary international |aw for the reasons set out bel ow [ FN3].

4. The Judgnent is shorter than expected because the Court, which was invited by
the Parties to narrow the dispute, did not decide the question of (universal) jur-
i sdiction, and has only decided the question of imunity fromjurisdiction, even
t hough, logically the question of jurisdiction wuld have preceded that of im
munity [FN4]. In addition, the Judgnent is very brief in its reasoning and anal ys-
is of the argunments of the Parties. Sone of these argunents were not addressed,
others in a very succinct manner, certainly in conparison with recent judgnents of
national [FN5] and international courts [FN6] on issues that are conparable to
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those that were before the International Court of Justice

5. This case was to be a test case, probably the first opportunity for the Inter-
national Court of Justice to address a nunber of questions that have *141 not been
consi dered since the fanous "Lotus" case of the Permanent Court of Internationa
Justice in 1927 [FEN7].

In technical ternms, the dispute was about an arrest warrant against an incunbent
Foreign Mnister. The warrant was, however, based on charges of war crines and
crimes agai nst humanity, which the Court even fails to nention in the dispositif.
In a nore principled way, the case was about how far States can or nust go when
i mpl enenting nodern international crimnal law. It was about the question what in-
ternational law requires or allows States to do as "agents" of the internationa
comunity when they are confronted with conplaints of victins of such crines, giv-
en the fact that international crimnal courts will not be able to judge all in-
ternational crimes. It was about balancing two divergent interests in nodern in-
ternational (crimnal) law. the need of international accountability for such
crines as torture, terrorism war crinmes and crines against humanity and the prin-
ci pl e of sovereign equality of States, which presupposes a system of immunities.

6. The Court has not addressed the dispute fromthis perspective and has i nstead
focused on the very narrow question of inmunities of incunbent Foreign Mnisters.
In failing to address the dispute froma nmore principled perspective, the Interna-
tional Court of Justice has mi ssed an excellent opportunity to contribute to the
devel opnent of nodern international crimninal |aw.

Yet international crimnal law is becom ng a very inportant branch of interna-
tional law. This is manifested in conventions, in judicial decisions of national
courts, international crimnal tribunals and of international human rights courts,
in the witings of scholars and in the activities of civil society. There is a
wealth of authority on concepts such as universal jurisdiction, imunity fromjur-
i sdiction and international accountability for war crines and crines agai nst hu-
manity [FN8]. It is surprising that the International Court of Justice does not
use the terminternational crimnal |aw and does not acknow edge the existence of
t hese authorities.

7. Although, as a matter of logic, the question of jurisdiction cones first
[FN9], I will follow the chronology of the reasoning of the Judgnment and deal with
imunities first.

*142 1. I MMUNI TI ES

8. The Court starts by observing that, in the absence of a general text defining
the imunities of Mnisters for Foreign Affairs, it is on the basis of custonmary
international law that it nust decide the questions relating to the inmunities of
M ni sters for Foreign Affairs raised by the present case (Judgnent, para. 52 in
fine). It imediately continues by stating that "In custonmary international |aw,
the imunities accorded to Mnisters for Foreign Affairs are not granted for their
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personal benefit, but to ensure the effective performance of their functions on
behal f of their respective States" (Judgnent, para. 53). The Court then conpares
the functions of Foreign Mnisters with those of Anbassadors and other diplomatic
agents on the one hand, and those of Heads of State and Heads of Governments on

t he other, whereupon it reaches the follow ng conclusion (Judgment, para. 54):

"The Court accordingly concludes that the functions of a Mnister for Foreign
Affairs are such that, throughout the duration of his or her office, he or she
when abroad enjoys full imunity fromcrimnal jurisdiction and inviolability.

That immunity and that inviolability protect the individual concerned agai nst any
act of authority of another State which would hinder himor her in the performance
of his or her duties.”

9. On the other hand, the Court, |ooking at State practice in the field of war
crinmes and crines against humanity (Judgnent, para. 58), decides that:

"It has been unable to deduce fromthis practice that there exists under cus-
tomary international |aw any form of exception to the rule according immnity from
criminal jurisdiction and inviolability to incunbent Mnisters for Foreign Af-
fairs, where they are suspected of having commtted war crinmes or crimes agai nst
humanity."

10. | disagree with the reasoning of the Court, which can be summarized as fol -
lows: (a) there is a rule of customary international law granting "full™ immunity
to i ncumbent Foreign Mnisters (Judgnent, para. 54), and (b) there is no rul e of
customary international |aw departing fromthis rule in the case of war crinmes and
crimes agai nst humanity (Judgnent, para. 58). Both propositions are w ong.

First, there is no rule of customary international |aw protecting incunbent For-
eign Mnisters against crimnal prosecution. International comty and politica
wi sdom may command restraint, but there is no obligation under positive interna-
tional law on States to refrain fromexercising jurisdiction in the case of incum
bent Foreign Mnisters suspected of war crines and crines against hunmanity.

*143 Secondly, international |aw does not prohibit, but instead encourages States
to investigate allegations of war crimes and crinmes against humanity, even if the
al | eged perpetrator holds an official position in another State.

Consequent |y, Bel gium has not violated an obligation under international |aw by
i ssuing and internationally circulating the arrest warrant against M. Yerodia. |
will explain the reasons for this conclusion in the foll ow ng two paragraphs.

1. There Is No Rule of Custonary International Law Granting Immunity to
I ncunbent Foreign Mnisters

11. | disagree with the proposition that incunbent Foreign Mnisters enjoy im

nmunities on the basis of customary international |aw for the sinple reason that
there is no evidence in support of this proposition. Before reaching this concl u-
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sion, the Court should have exam ned whether there is a rule of customary interna-
tional lawto this effect. It is not sufficient to conpare the rationale for the
protection fromsuit in the case of diplonmats, Heads of State and Foreign M nis-
ters to draw the conclusion that there is a rule of customary international |aw
protecting Foreign Mnisters: identifying a common raison d étre for a protective
rule is one thing, elevating this protective rule to the status of customary in-
ternational law is quite another thing. The Court should have first exam ned

whet her the conditions for the formation of a rule of customary |law were fulfilled
in the case of incunmbent Foreign Mnisters. In a surprisingly short decision, the
Court inmedi ately reaches the conclusion that such a rule exists. A nore rigorous
approach woul d have been highly desirable.

12. In the brevity of its reasoning, the Court disregards its own case |aw on the
subj ect on the formation of customary international law. In order to constitute a
rule of customary international |aw, there nust be evidence of State practice
(usus) and opinio juris to the effect that this rule exists.

In one of the |leading precedents on the fornmation of custonmary international |aw,
the Continental Shelf case, the Court stated the foll ow ng:

"Not only rmust the acts concerned anpunt to a settled practice, but they must
al so be such, or be carried out in such a way, as to be evidence of a belief that
this practice is rendered obligatory by the existence of a rule of law requiring
it. The need for such a belief, i.e., the existence of a subjective elenent, is
implicit in the very notion of the opinio juris sive necessitatis. The States con-
cerned nust therefore feel that they are conformng to what anpunts to a | egal ob-
ligation. *144 The frequency, or even habitual character of the acts is not init-
sel f enough. There are many international acts, e.g., in the field of cerenony and
protocol, which are perforned al nost invariably, but which are notivated only by
consi derations of courtesy, convenience or tradition, and not by any sense of |eg-
al duty." [FN10]

In the Nicaragua case, the Court held that:

"Bound as it is by Article 38 of its Statute to apply, inter alia, internation-
al custom'as evidence of a general practice accepted as law , the Court nmmy not
di sregard the essential role played by general practice ... The Court nust satisfy
itself that the existence of the rule in the opinio juris of States is confirned
by practice." [FN11]

13. In the present case, there is no settled practice (usus) about the postul ated
“full" imunity of Foreign Mnisters to which the International Court of Justice
refers in paragraph 54 of its present Judgnent. There may be linited State prac-
tice about inmunities for current [FN12] or former Heads of State [FN13] in na-
tional courts, but there is no such practice about Foreign Mnisters. On the con-
trary, the practice rather seenms to be that there are hardly any exanpl es of For-
eign Mnisters being granted immunity in foreign jurisdictions [FN14]. Why this is
so is a matter of specul ation. The question, however, is what to infer fromthis

© 2007 Thonmson/West. No Cdaimto Oig. US Gov. Wrks.



20021.C.J. 3 FOR EDUCATIONAL USE ONLY Page 130
2002 WL 32912040 (1.C.J), 20021.C.J. 3
(Citeas: 20021.C.J. 3)

"negative practice". |Is this the expression of an opinio juris to the effect that
i nternational law prohibits crimnal proceedings or, conconitantly, that Bel gi um
*145 is under an international obligation to refrain frominstituting such pro-
ceedi ngs agai nst an incunbent Foreign Mnister?

A "negative practice" of States, consisting in their abstaining frominstituting
crimnal proceedings, cannot, in itself, be seen as evidence of an opinio juris.
Abstinence may be expl ai ned by many ot her reasons, including courtesy, political
consi derations, practical concerns and | ack of extraterritorial crimnal jurisdic-
tion [FN15]. Only if this abstention was based on a conscious decision of the
States in question can this practice generate customary international law. An im
portant precedent is the 1927 "Lotus" case, where the French Governnent argued
that there was a rule of customary international law to the effect that Turkey was
not entitled to institute crimnal proceedings with regard to offences conmtted
by foreigners abroad [FN16]. The Permanent Court of International Justice rejected
this argunment and hel d:

"Even if the rarity of the judicial decisions to be found anobng the reported
cases were sufficient to prove in point of fact the circunstance all eged by the
Agent for the French Government, it would nmerely show that States had often, in
practice, abstained frominstituting crimnal proceedings, and not that they re-
cogni zed thensel ves as being obliged to do so; for only if such abstention were
based on their being conscious of having a duty to abstain would it be possible to
speak of an international custom" [FNL7]

*146 14. In the present case, the Judgnent of the International Court of Justice
proceeds froma nmere analogy with inmunities for diplonmatic agents and Heads of
State. Yet, as Sir Arthur Watts observes in his |lectures published in the Recuei
des cours de |'Académ e de droit international on the legal position in interna-
tional |aw of Heads of States, Heads of Governments and Foreign Mnisters: "ana-
logy is not always a reliable basis on which to build rules of law' [FN18]. Pro-
fessor Joe Verhoeven, in his report on the same subject for the Institut de droit
i nternational |ikew se makes the point that courts and legal witers, while com
paring the different categories, usually refrain from nmaking "a straightforward
anal ogy" [FN19].

15. There are fundanental differences between the circumnmstances of diplomatic
agents, Heads of State and Foreign Mnisters. The circunmstances of diplomtic
agents are comparable, but not the sane as those of Foreign Mnisters. Under the
1961 Vi enna Convention on Diplomatic Relations [FN20], diplomtic agents enjoy im
munity fromthe crimnal jurisdiction of the receiving State. However, diplomats
reside and exercise their functions on the territory of the receiving States
whereas Mnisters normally reside in the State where they exercise their func-
tions. Receiving States may deci de whether or not to accredit foreign diplomts
and may al ways decl are them persona non grata. Consequently, they have a "say" in
what persons they accept as a representative of the other State [FN21]. They do
not have the sane opportunity vis-a-vis Cabinet Mnisters, who are appoi nted by
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their Governnents as part of their sovereign prerogatives.

16. Likew se, there may be an anal ogy between Heads of State, who probably enjoy
i munity under customary international |aw [FN22], and Foreign Mnisters. But the
two cannot be assinilated for the only reason that their functions may be com
pared. Both represent the State, but Foreign Mnisters do not "inpersonate" the
State in the same way as Heads of *147 State, who are the State's alter ego. State
practice concerning i munities of (incunbent and forner) Heads of State [FN23]
does not, per se, apply to Foreign Mnisters. There is no State practice eviden-
cing an opinio juris on this point.

17. Whereas the International Law Comm ssion (ILC), in its mission to codify and
progressively develop international |aw, has managed to codify custonary interna-
tional law in the case of diplomatic and consul ar agents [FN24], it has not
achi eved the sane result regardi ng Heads of State or Foreign Mnisters. It is
noteworthy that the International Law Commi ssion's Special Rapporteur on Jurisdic-
tional Inmmunities of States and their Property, in his 1989 report, expressed the
view that privileges and i munities enjoyed by Foreign Mnisters are granted on
the basis of comity rather than on the basis of established rules of international
law [ FN25]. This, according to Sir Arthur Watts, may explain why doubts as to the
extent of jurisdictional imunities of Heads of Government and Foreign Mnisters
under custonary international |aw have survived in the final version of the Inter-
nati onal Law Conmission's 1991 Draft Articles on Jurisdictional Immunities of
States and their Property [FN26], which in Article 3, paragraph 2, only refer to
Heads of State, not to Foreign M nisters.

In the field of the crinmnal |aw regarding international core crimes such as war
crinmes and crines against humanity, the International Law Commi ssion clearly ad-
opts a restrictive viewon imunities, which is reflected in Article 7 of the 1996
Draft Code of Offences against the Peace and Security of Mankind. These Articles
are intended to apply, not only to international crinminal courts, but also to na-
tional authorities exercising jurisdiction (Article 8 of the Draft Code) or co-
operating nmutually by extraditing or prosecuting alleged perpetrators of interna-
tional crines (Article 9 of the Draft Code). | will further develop this when ad-
dressing the problem of immunities for incunbent Foreign Mnisters charged with
war crinmes and crines against humanity [FN27].

18. The only text of conventional international |aw, which may be of rel evance to
answer this question of the protection of Foreign Mnisters, *148 is the 1969 Con-
vention on Special Mssions [FN28]. Article 21 of this Convention clearly distin-
gui shes between Heads of State (para. 1) and Foreign Mnisters (para. 2):

"1l. The Head of the sending State, when he | eads a special mssion, shall enjoy
in the receiving State or in a third State the facilities, privileges and inmunit-
i es accorded by international law ...

2. The Head of the CGovernment, the Mnister for Foreign Affairs and ot her per-
sons of high rank, when they take part in a special nission of the sending State,
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shall enjoy in the receiving State or in a third State, in addition to what is
granted by the present Convention, the facilities, privileges and immunities ac-
corded by international |aw.'

Legal opinion is divided on the question to what extent this Convention may be
considered a codification of customary international |aw [FN29]. This Convention
has not been ratified by the Parties to the dispute. It links the "facilities,
privileges and immunities" of Foreign Mnisters' official visits (when they take
part in a special mssion of the sending State). There may be some political w s-
domin the proposition that a Foreign Mnister should be accorded the sane priv-
ileges and imunities as a Head of State, but this may be a matter of courtesy,
and does not necessarily lead to the conclusion that there is a rule of customary
international law to this effect. It certainly does not follow fromthe text of
the Special M ssions Convention. Applying this to the di spute between the Denp-
cratic Republic of the Congo and Bel gium the only conclusion that follows from
the Special M ssions Convention, were it to be applicable between the two States
concerned, is that an arrest warrant against an incunbent Foreign M nister cannot
be enforced when he is on an official visit (immunity from execution) [FN30].

19. Another international convention that nentions Foreign Mnisters is the 1973
Convention on the Prevention and Puni shment of Crines against Internationally Pro-
tected Persons [FN31]. This Convention indeed *149 defines "internationally pro-
tected persons" so as to include Heads of State, Heads of Government and Foreign
M ni sters and other representatives of the State, and nay hereby create the im
pression that the different categories nentioned can be assinmlated (Art. 1). This
assimlation, however, is not relevant for the purposes of the present dispute.
The 1973 Convention is not about imrunities fromcrimnal proceedings in another
State, but about the protection of the high foreign officials it enunerates when
they are victins of certain acts of terrorismsuch as nurder, ki dnapping or other
attacks on their person or liberty (Art. 2). It is not about procedural protec-
tions for these persons when they are thensel ves accused of being perpetrators of
war crimes and crinmes agai nst hunanity.

20. There is hardly any support in legal doctrine for the International Court of
Justice's postul ated anal ogy between Foreign Mnisters and Heads of State on the
subj ect of inmunities. Cppenheimand Lauterpacht wite: "nmenbers of a Government
have not the exceptional position of Heads of States ...'' [FN32]. This viewis
shared by A. Cavaglieri [FN33], P. Cahier [FN34], J. Salmon [FN35], B. S. Mirty
[FN36] and J. S. de Erice y O Shea [FN37].

Sir Arthur Watts is adamant in observing that principle "suggests that a head of
governnment or foreign mnister who visits another State for official purposes is

i mune fromlegal process while there'' [FN38]. Comrenting further on the question
of "private visits", he wites:

"Al though it may well be that a Head of State, when on a private visit to an-
other State, still enjoys certain privileges and inmunities, it is nuch |ess
likely that the same is true of heads of governments and foreign mnisters. Al-
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t hough they may be accorded certain special treatnent by the host State, this is
nore likely to be a matter of *150 courtesy and respect for the seniority of the
visitor, than a reflection of any belief that such a treatnent is required by in-
ternational |aw " [FN39]

21. More recently, the Institut de droit international, at its 2001 Vancouver
sessi on, addressed the question of the inmmunity of Heads of State and Heads of
Governnent. The draft resolution explicitly assinlated Heads of Government and
Foreign Mnisters with Heads of State in Article 14, entitled "Le Chef de
gouvernenent et le mnistre des Affaires étrangeres". tH s draft aRticle does not
appear in the final version of the Institut de droit international resolution. The
final resolution only mentions Heads of Governnent, not Foreign Mnisters. The
| east one can conclude fromthis difference between the draft resolution and the
final text is that the distinguished nmenbers of the Institut considered but did
not decide to place Foreign Mnisters on the same footing as Heads of State
[ FN4O] .

The reasons behind the final version of the resolution are not clear. It may or
may not reflect the Institut de droit international's view that there is no cus-
tomary international |law rule that assinmilates Heads of State and Foreign Mnis-
ters. Whatever may be the Institut de droit international's reasons, it was a w se
deci sion. Proceeding to assinilations of the kind proposed in the draft resol ution
woul d dramatically increase the nunber of persons that enjoy international im
nmunity fromjurisdiction. There would be a potential for abuse. Male fide Govern-
ments coul d appoi nt suspects of serious human rights violations to cabinet posts
in order to shelter them from prosecution in third States.

22. Victinms of such violations bringing | egal action against such persons in
third States would face the obstacle of immunity fromjurisdiction. Today, they
may, by virtue of the application of the principle contained in Article 21 of the
1969 Speci al M ssions Convention [FN41], face the obstacle of inmunity from execu-
tion while the Mnister is on an official visit, but they would not be barred from
bringing an action altogether. Taking imunities further than this may even | ead
to conflict with international *151 human rights rules as appears fromthe recent
Al - Adsani case of the European Court of Human Ri ghts [FN42].

23. | conclude that the International Court of Justice, by deciding that i ncum
bent Foreign Mnisters enjoy full immnity fromforeign crimnal jurisdiction
(Judgnent, para. 54), has reached a concl usion which has no basis in positive in-
ternational |aw. Before reaching this conclusion, the Court should have satisfied
itself of the existence of usus and opinio juris. There is neither State practice
nor opinio juris establishing an international customto this effect. There is no
treaty on the subject and there is no |l egal opinion in favour of this proposition.
The Court's conclusion is reached without regard to the general tendency toward
the restriction of imunity of the State officials (including even Heads of
State), not only in the field of private and commercial |aw where the par in parem
princi pl e has beconme nore and nore restricted and deprived of its mystique [FN43],
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but also in the field of crimnal |aw, when there are allegations of serious in-
ternational crimes [FN44]. Bel gium may have acted contrary to internationa
comty, but has not infringed international |aw. The Judgnent is therefore based
on flawed reasoning.

*152 2. Incunbent Foreign Mnisters Are Not Imrune fromthe Jurisdiction of
O her States When Charged with War Crinmes and Crimes agai nst Humanity

24. On the subject of war crinmes and crinmes agai nst humanity, the Court reaches
the follow ng decision: it holds that it is unable to decide that there exists un-
der customary international |aw any form of exception to the rule according im
munity fromcrimnal process and inviolability to incunbent Mnisters for Foreign
Affairs, where they are suspected of having commtted war crimes or crinmes agai nst
humani ty (Judgnent, para. 58, first subparagraph).

It goes on by observing that there is nothing in the rules concerning the im
nmunity or the crimnal responsibility of persons having an official capacity con-
tained in the legal instrunents creating international crimnal tribunals that en-
ables it to find that such an exception exists under custonmary international |aw
before national crimnal tribunals (Judgnent, para. 58, second subparagraph).

This inmunity, it concludes, "remain[s] opposable before the courts of a foreign
State, even where those courts exercise such a jurisdiction under these conven-
tions" (Judgnent, para. 59 in fine).

25. | strongly disagree with these propositions. To start with, as set out above,
the Court starts froma flawed prem se, assumi ng that incunmbent Foreign Mnisters
enjoy full immunity fromjurisdiction under customary international law. This

prem se taints the rest of the reasoning. It leads to another flaw in the reason-
ing: in order to "counterbal ance"” the postul ated customary international law rule
of "full immunity", there needs to be evidence of another customary internationa
| aw rul e that would negate the first rule. It would need to be established that
the principle of international accountability has al so reached the status of cus-
tomary international |aw. The Court finds no evidence for the existence of such a
rule in the limted sources it considers [FN45] and concludes that there is a vi-
olation of the first rule, the rule of immunity.

26. Inmunity fromcrimnal process, the International Court of Justice enphas-

i zes, does not nean the inmpunity of a Foreign Mnister for crimes that he may have
committed, however serious they may be. It goes *153 on by naking two points show
ing its adherence to this principle: (a) jurisdictional imunity, being procedura
in nature, is not the sane as crimnal responsibility, which is a question of sub-
stantive law and the person to whomjurisdictional imunity applies is not exoner-
ated fromall criminal responsibility (Judgnment, para. 60); (b) inmunities enjoyed
by an i ncunbent Foreign M nister under international |aw do not represent a bar to
crimnal prosecution in four sets of circunstances, which the Court further exam

i nes (Judgnent, para. 61).
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This is a highly unsatisfactory rebuttal of the argunments in favour of interna-
tional accountability for war crimes and crines against humanity, which noreover

di sregards the higher order of the norms that belong to the latter category. |

wi |l address both points in subsections (a) and (b) of this section, below Before
doing so, | wish to nake a general conment on the approach of the Court.

27. Apart frombeing wong in law, the Court is wong for another reason. The
nore fundanmental problemlies in its general approach, that disregards the whol e
recent novenent in nmodern international crimnal |aw towards recognition of the
princi pl e of individual accountability for international core crinmes. The Court
does not completely ignore this, but it takes an extremely mninmalist approach by
adopting a very narrow interpretation of the "no immunity clauses" in internation-
al instrunents.

Yet, there are many codifications of this principle in various sources of |aw,

i ncluding the Nurenberg Principles [FN46] and Article IV of the Genoci de Conven-
tion [FN4A7]. In addition, there are several United Nations resolutions [*154 FN48]
and reports [ FN49] on the subject of international accountability for war crines
and crines agai nst humanity.

In | egal doctrine, there is a plethora of recent scholarly witings on the sub-
ject [FN50]. Major scholarly organizations, including the International Law Asso-
ciation [FN51] and the Institut de droit international have adopted resol utions
[ FN52] and newly established think tanks, such as the drafters of the "Princeton
principles" [FN53] and of the "Cairo principles" [FN54] have made statenents on
the i ssue. Advocacy organi zations, such as Amesty International [FN55], Avocats
sans Frontiéres [FN56], Human Ri ghts Watch, The International Federation of Human
Ri ghts Leagues (FIDH) and the International *155 Commi ssion of Jurists [FN57],
have taken clear positions on the subject of international accountability [FN58].
This may be seen as the opinion of civil society, an opinion that cannot be com
pletely discounted in the formation of customary international |aw today. In sev-
eral cases, civil society organizations have set in notion a process that ripened
into international conventions [FN59]. Well-known exanples are the 1968 Convention
on the Non-Applicability of Statutory Limtations to War Crinmes and Crinmes agai nst
Humanity [ FN60], which can be traced back to efforts of the International Associ-
ation of Penal Law, the 1984 Convention agai nst Torture and O her Cruel, |nhuman
or Degrading Treatnment or Punishnent, probably triggered by Amesty Internation-
al's Canpai gn against Torture, the 1997 Treaty banning | andnm nes [FN61], to which
the International Campaign to Ban Landni nes gave a consi derabl e inpetus [FN62] and
the 1998 Statute for the International Criminal Court, which was pronoted by a co-
alition of non-governnmental organizations.

28. The Court fails to acknow edge this devel opment, and does not discuss the
rel evant sources. Instead, it adopts a formalistic reasoning, exam ning whether
there is, under customary international |aw, an international crinmes exception to
the -- wongly postulated -- rule of inmunity for incunbent M nisters under cus-
tomary international |aw (Judgnent, para. 58). By adopting this approach, the
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Court inplicitly establishes a hierarchy between the rules on immunity (protecting
i ncumbent *156 Foreign Mnisters) and the rules on international accountability
(calling for the investigation of charges against incunbent Foreign Mnisters
charged with war crimes and crinmes agai nst humanity).

By elevating the former rules to the |l evel of customary international law in the
first part of its reasoning, and finding that the latter have failed to reach the
same status in the second part of its reasoning, the Court does not need to give
further consideration to the status of the principle of international accountabil-
ity under international law. As a result, the Court does not further exam ne the
status of the principle of international accountability. OQther courts, for exanple
the House of Lords in the Pinochet case [ FN63] and the European Court of Human
Rights in the Al -Adsani case [FN64], have given nore thought and consideration to
the bal ancing of the relative normative status of international jus cogens crimes
and i munities.

Questions concerning international accountability for war crines and crimes

agai nst humanity and that were not addressed by the International Court of Justice
include the followi ng. Can international accountability for such crines be con-
sidered to be a general principle of lawin the sense of Article 38 of the Court's
Statute? Should the Court, in reaching its conclusion that there is no interna-
tional crines exception to imunities under international |aw, not have given nore
consideration to the factor that war crines and crimes agai nst humanity have, by
many, been considered to be customary international |aw crinmes [FN65]? Should it
not have considered the proposition of witers who suggest that war crines and
crimes against humanity are jus cogens crines [FN66], which, if it were correct,
woul d only enhance the contrast between the status of the rules punishing these
crinmes and the rules protecting suspects on the *157 ground of imunities for in-
cunbent Foreign Mnisters, which are probably not part of jus cogens [FN67].

Havi ng made these general introductory observations, | will now turn to the two
specific propositions of the International Court of Justice referred to above,
i.e., the distinction between substantive and procedural defences and the idea
that immunities are not a bar to prosecution [FN68].

(a) The distinction between imunity as a procedural defence and imunity as a
substantive defence is not relevant for the purposes of this dispute

29. The distinction between jurisdictional immunity and crimnal responsibility
of course exists in all legal systens in the world, but is not an argunent in sup-
port of the proposition that incunbent Foreign Mnisters cannot be subject to the
jurisdiction of other States when they are suspected of war crimes and crines
agai nst humanity. There are a host of sources, including the 1948 Genoci de Conven-
tion [FN69], the 1996 International Law Conmi ssion's Draft Code of Crines against
the Peace and Security of Mankind [FN70], the Statutes of the ad hoc internationa
crimnal tribunals [FN71] and the Rome Statute for an International Criminal Court
[FN72]. Al these sources confirmthe proposition contained in the Principle 3 of
the Nurenberg principles [FN73] which states:
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"The fact that a person who committed an act which constitutes a crime under
i nternational |law acted as Head of State or responsible Governnment official does
not relieve himfromresponsibility under international |aw"

30. The Congo argued that these sources only address substantive immunities, not
procedural immunities and that therefore they offer no exception to the principle
that i ncunbent Foreign Mnisters are inmune fromthe jurisdiction of other States.
Al t hough sone authorities seemto *158 support this view [FN74], nost authorities
do not nmention the distinction at all and even reject it.

31. Principle 3 of the Nurenberg principles (and the subsequent codifications of
this principle), in addition to addressing the issue of (procedural or substant-
ive) immunities, deals with the attribution of crimnal acts to individuals. In-
ternational crimes are indeed not committed by abstract entities, but by individu-
al s who, in many cases, may act on behalf of the State [FN75]. Sir Arthur Watts
very pertinently writes:

"States are artificial |egal persons: they can only act through the institu-
tions and agencies of the State, which neans, ultimately, through its officials
and other individuals acting on behalf of the State. For international conduct
which is so serious as to be tainted with crimnality to be regarded as attri but-
able only to the inpersonal State and not to the individuals who ordered or per-
petrated it is both unrealistic and of fensive to common notions of justice."

[ FN76]

At the heart of Principle 3 is the debate about individual versus State respons-
ibility, not the discussion about the procedural or substantive nature of the pro-
tection for government officials. This can only mean that, where international
crimes such as war crinmes and crines against humanity are concerned, immunity can-
not bl ock investigations or prosecutions to such crines, regardl ess of whether
such proceedi ngs are brought before national or before international courts.

32. Article 7 of the International Law Commission's 1996 Draft Code of Crines
agai nst the Peace and Security of Mankind [FN77], which is intended to apply to
both national and international crimnal courts, only confirns this interpreta-
tion. In its Comentary to this Article, the International Law Conm ssion states:

"The absence of any procedural imunity with respect to *159 prosecution or
puni shnent in appropriate judicial proceedings is an essential corollary of the
absence of any substantive imunity or defence. It would be paradoxical to prevent
an individual frominvoking his official position to avoid responsibility for a
crime only to pernit himto invoke this sane consideration to avoid the con-
sequences of this responsibility." [FN78]

33. In adopting the view that the non-inmpunity clauses in the relevant interna-
tional instruments only address substantive, not procedural inmunities, the Inter-
nati onal Court of Justice has adopted a purely doctrinal proposition, which is not
based on customary or conventional international |aw or on national practice and
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which is not supported by a substantial part of |legal doctrine. It is particularly
unfortunate that the International Court of Justice adopts this position wthout
gi vi ng reasons.

(b) The Court's proposition that imunity does not necessarily lead to inmpunity is
wWr ong

34. | now turn to the Court's proposition that imunities protecting an incunbent
Foreign M nister under international |aw are not a bar to crimnal prosecution in
certain circunstances, which the Court enunerates. The Court mentions four cases
where an incunbent or former Mnister for Foreign Affairs can, despite his im
nmuni ti es under customary international |aw, be prosecuted: (1) he can be prosec-
uted in his own country; (2) he can be prosecuted in other States if the State
whom he represents waives imunity; (3) he can be prosecuted after he ceases being
a Mnister for Foreign Affairs; and (4) he can be prosecuted before an interna-
tional court (Judgnment, para. 61).

In theory, the Court may be right: imunity and inpunity are not synonynous and
the two concepts should therefore not be conflated. In practice, however, immnity
| eads to de facto inmpunity. Al four cases nentioned by the Court are highly hypo-
t heti cal

35. Prosecution in the first two cases presupposes a willingness of the State
whi ch appointed the person as a Foreign Mnister to investigate and prosecute al -
| egati ons agai nst himdonestically or to lift imunity in order to all ow another
State to do the sane.

This, however, is the core of the problemof inpunity: where national authorities
are not willing or able to investigate or prosecute, the crinme *160 goes unpun-

i shed. And this is precisely what happened in the case of M. Yerodia. The Congo
accused Bel gi um of exercising universal jurisdiction in absentia against an i ncum
bent Foreign Mnister, but it had itself omtted to exercise its jurisdiction in
presentia in the case of M. Yerodia, thus infringing the Geneva Conventions and
not conplying with a host of United Nations resolutions to this effect [FN79].

The Congo was ill placed when accusi ng Bel gi um of exercising universal jurisdic-
tion in the case of M. Yerodia. If the Congo had acted appropriately, by invest-
i gati ng charges of war crines and crines against humanity allegedly committed by
M. Yerodia in the Congo, there would have been no need for Belgiumto proceed
with the case. Belgiumrepeatedly declared, and again enphasized in its opening
and closing statements [FN80] before the Court, that it had tried to transfer the
dossier to the Congo, in order to have the case investigated and prosecuted by the
authorities of the Congo. Nowhere does the Congo mention that it has investigated
the allegations of war crines and crimes agai nst humanity against M. Yerodia.
Counsel for the Congo even perceived this Belgian initiative as an inproper pres-
sure on the Congo [FN81], as if it were adding insult to injury.

The Congo did not conme to the Court with clean hands [FN82]. In blam ng Bel gi um
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for investigating and prosecuting allegations of international crines that it was
obliged to investigate and prosecute itself, the Congo acts in bad faith. It pre-
tends to be offended and norally injured by Bel gium by suggesting that Bel giunms
exerci se of "excessive universal jurisdiction" (Judgnent, para. 42) was inconpat-
ible with its dignity. However, as Sir Hersch Lauterpacht observed in 1951, "the
dignity of a foreign state may suffer nmore froman appeal to imunity than froma
*161 denial of it" [FN83]. The International Court of Justice should at |east have
made it explicit that the Congo should have taken up the matter itself.

36. The third case nmentioned by the Court in support of its proposition that im
munity does not necessarily lead to inpunity is where the person has ceased to be
a Foreign Mnister (Judgment, para. 61, "Thirdly"). In that case, he or she wll
no |l onger enjoy all of the immunities accorded by international |aw in other
States. The Court adds that the lifting of full immunity, in this case, is only
for "acts conmitted prior or subsequent to his or her period of office". For acts
commtted during that period of office, imunity is only lifted "for acts conmit-
ted during that period of office in a private capacity". Wether war crinmes and
crimes against humanity fall into this category the Court does not say [FN84].

It is highly regrettable that the International Court of Justice has not, like
the House of Lords in the Pinochet case, qualified this statement [FN85]. It could
and i ndeed shoul d have added that war crinmes and crines agai nst humanity can never
fall into this category. Sone crimes under international law (e.g., certain acts
of genocide and of aggression) can, for practical purposes, only be comitted with
the neans and nechanisns of a State and as part of a State policy. They cannot,
fromthat perspective, be anything other than "official" acts. Immunity should
never apply to crinmes under international |law, neither before international courts
nor national courts. | amin full agreenent with the statenent of Lord Steyn in
the first Pinochet case, where he observed that:

"It follows that when Hitler ordered the 'final solution' his act nust be re-
garded as an official act deriving fromthe exercise of his functions as Head of
State. That is where the reasoning of the Divisional Court inexorably |eads."

[ FN86]

The International Court of Justice should have nmade it clearer that its *162
Judgnent can never lead to this conclusion and that such acts can never be covered
by i mmunity.

37. The fourth case of "non-inpunity" envisaged by the Court is that incunbent or
former Foreign Mnisters can be prosecuted before "certain international crimna
courts, where they have jurisdiction" (Judgnent, para. 61, "Fourthly").

The Court grossly overestimates the role an international crimnal court can play
in cases where the State on whose territory the crinmes were conmtted or whose na-
tional is suspected of the crime are not willing to prosecute. The current ad hoc
international crinmnal tribunals would only have jurisdiction over incunbent For-
eign Mnisters accused of war crines and crines against humanity in so far as the
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charges woul d emerge froma situation for which they are conpetent, i.e., the con-
flict in the fornmer Yugoslavia and the conflict in Rwanda

The jurisdiction of an International Crimnal Court, set up by the Rone Statute,
i s nmoreover conditioned by the principle of conplenentarity: primary responsibil -
ity for adjudicating war crines and crines against humanity lies with the States.
The International Crimnal Court will only be able to act if States which have
jurisdiction are unwilling or unable genuinely to carry out investigation or pro-
secution (Art. 17 ).

And even where such willingness exists, the International Crimnal Court, I|ike
the ad hoc international tribunals, will not be able to deal with all crinmes that
come under its jurisdiction. The International Crimnal Court will not have the
capacity for that, and there will always be a need for States to investigate and
prosecute core crinmes [FN87]. These States include, but are not limted to, na-
tional and territorial States. Especially in the case of shamtrials, there wll

still be a need for third States to investigate and prosecute [FN38].
Not all international crines will be justiciable before the permanent Interna-
tional Criminal Court. It will only be conpetent to try cases arising fromecrinmn-

al behaviour occurring after the entry into force of the Rone Statute. In addi-
tion, there is uncertainty as to whether certain acts of international terrorism
or certain gross human rights violations in non-international arned conflicts
woul d cone under the jurisdiction of the Court. Professor Tonuschat has rightly
observed that it would be a "fatal nistake" to assert that, in the absence of an
international crimnal *163 court having jurisdiction, Heads of State and Foreign
M ni sters suspected of such crimes would only be justiciable in their own States,
and nowhere el se [FN89].

38. My conclusion on this point is the following: the Court's argunents in sup-
port of its proposition that inmmunity does not, in fact, anopunt to inmpunity, are
very unconvi nci ng.

3. Concl usi on

39. My general conclusion on the question of inmunity [FN90O] is as follows: the
imunity of an incunbent Mnister for Foreign Affairs, if any, is not based on
custonary international |aw but at nost on international comity. It certainly is
not "full" or absolute and does not apply to war crines and crinmes agai nst human-

ity.
I'1'1. UNI VERSAL JURI SDI CTI ON

40. Initially, when the Congo introduced its request for the indication of a pro-
vi sional measure in 2000, the dispute addressed two questions: (a) universal jur-
isdiction for war crinmes and crines against humanity; and (b) inmmunities for in-
curmbent Foreign Mnisters charged with such crinmes (see Judgnent, paras. 1 and
42). In the proceedings on the nerits in 2001, the Congo reduced its case to the
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second point only (see Judgnent, paras. 10-12), with no objection from Bel gi um
whi ch even asked the Court not to judge ultra petita (Judgnent, para. 41). The
Court could, for that reason, not have made a ruling on the question of universa
jurisdiction in general

41. For their own reasons, the Parties thus invited the International Court of
Justice to short-cut its decision and to address the question of the immnity from
jurisdiction only. The Court, conceding that, as a matter of |ogic, the second
ground shoul d be addressed only once there has been a determ nation in respect of
the first, neverthel ess decided to address the second question only. It addressed
this question assunming, for the purposes of its reasoning, that Belgiumhad juris-
di ction under international law to issue and circulate the arrest warrant
(Judgnent, para. 46 in fine).

*164 42. While the Parties did not request a general ruling, they neverthel ess
devel oped extensive argunments on the subject of (universal) jurisdiction. The In-
ternational Court of Justice, though it was not asked to rule on this point inits
di spositif, could and shoul d neverthel ess have addressed this question as part of
its reasoning. It confines itself to observing "jurisdiction does not inply ab-
sence of inmmunity, while absence of imunity does not inply jurisdiction"
(Judgnent, para. 59, first sentence). It goes on by observing that various inter-
nati onal conventions inpose an obligation on States either to extradite or to pro-
secute, "requiring themto extend their crimnal jurisdiction", but imediately
adds that "such extension of jurisdiction in no way affects inmunities under cus-
tomary international |aw, including those of Mnisters for Foreign Affairs"
(Judgnent, para. 59, second sentence).

Adopting this narrow perspective, the Court does, again, not need to |look at in-
strunments giving effect to the principle of international accountability for war
crinmes and crines against humanity. Yet nost of the argunents of either Party to
this dispute were based on these instrunents. By not touching the subject of
(universal) jurisdiction at all, the Court did not reply to these argunents and
| eaves the questions unanswered. | wish to briefly address them here.

43. The Congo accused Bel gium of the "exercise of an excessive universal juris-

di ction" (Judgnent, para. 42; enphasis added) because, apart frominfringing the
rules on international inmunities, Belgiums |egislation on universal jurisdiction
can be applied regardl ess of the presence of the offender on Belgian territory.
This flows fromArticle 7 of the Bel gian Act concerning the Punishment of G ave
Breaches of International Humanitarian Law (hereinafter 1993/1999 Act) [FN91]. The
Congo found that this was excessive because Belgiumin fact exercised its juris-
diction in *165 absentia by issuing the arrest warrant of 11 Septenmber 2000 in the
absence of M. Yerodia.

To this accusation, Belgiumanswered it was entitled to assert jurisdiction in
the present case because international |aw does not prohibit and even permts
States to exercise extraterritorial jurisdiction for war crinmes and crinmes agai nst
humani ty.
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44. There is no generally accepted definition of universal jurisdiction in con-
ventional or customary international |law. States that have incorporated the prin-
ciple in their donmestic |egislation have done so in very different ways [ FN92].

Al t hough there are nany exanpl es of States exercising extraterritorial jurisdic-
tion for international crinmes such as war crinmes and crinmes agai nst humanity and
torture, it nay often be on other jurisdictional grounds such as the nationality
of the victim A prom nent exanple was the Ei chmann case which was in fact based
not on universal jurisdiction but on passive personality [FN93]. In the Spanish

Pi nochet case, an inportant connecting factor was the Spanish nationality of some
of the victins [FN94]. Likewise, in the case against M. Yerodia, some of the com
pl ai nants were of Belgian nationality [FN95], even if there were, apparently, no
Bel gi an nationals that were victinms [FN96] of the violence that allegedly resulted
*166 fromthe hate speeches of which M. Yerodia was suspected (Judgnent, para.
15) [FN97].

45. Much has been witten in | egal doctrine about universal jurisdiction. Many
views exist as to its legal neaning [FN98] and its | egal status under internation-
al law [FN99]. This is not the place to discuss them Wat matters for the present
di spute is the way in which Bel giumhas codified universal jurisdiction in its do-
mestic |l egislation and whether it is, as applied in the case of M. Yerodia, com
patible with international |aw.

Article 7 of the 1993/1999 Bel gi an Act, which is at the centre of the dispute,
states the follow ng: "The Bel gian courts shall be conpetent to deal with breaches
provided for in the present Act, irrespective of where such breaches have been
committed ..."'" [FN100]

46. Despite uncertainties that nmay exist concerning the definition of universa
jurisdiction, one thing is very clear: the ratio |l egis of universal jurisdiction
is based on the international reprobation for certain very serious crinmes such as
war crimes and crinmes agai nst humanity. Its raison d étre is to avoid inpunity, to
prevent suspects of such crines finding a *167 safe haven in third countri es.

Schol arly organi zations that participated in the debate have enphasi zed this, for
exanple in the Princeton principles [FN101], the Cairo principles [FNL0O2] and the
Kanmi nga report on behalf of the International Law Association [FNLO3].

47. It may not have been the International Court of Justice's task to define uni-
versal jurisdiction in abstract ternms. Wiat it should, however, have considered is
the foll owi ng question: was Bel giumunder international |law entitled to assert ex-
traterritorial jurisdiction against M. Yerodia (apart fromthe question of im
munity) in the present case? The Court did not consider this question at all

1. Universal Jurisdiction for War Crines and Crinmes agai nst Hunanity Is
Conpatible with the "Lotus" Test

48. The | eadi ng case on the question of extraterritorial jurisdiction is the 1927

"Lotus" case. In that case, the Permanent Court of International Justice was asked
to decide a dispute between France and Turkey, which arose froma crimninal pro-
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ceeding in Turkey against a French national. This person, the captain of a French
shi p, was accused of involuntary mansl aughter causi ng Turkish casualties after a
col lision between his ship and a Turkish ship on the high seas. Like in the
present dispute, the question was whet her the respondent State, Turkey, was en-
titled to conduct crimnal proceedings against a foreign national for crinmes com
mtted outside Turkey. France argued that Turkey was not entitled to prosecute the
French national before its domestic courts because there was no perm ssion, and

i ndeed a prohibition, under customary international law for a State to assune ex-
traterritorial jurisdiction. Turkey argued that it was entitled to exercise juris-
di ction under international |aw.

49. The Permanent Court of International Justice decided that there was no rule
of conventional or customary international |aw prohibiting Turkey from asserting
jurisdiction over facts conmitted outside Turkey. It started by saying that, as a
matter of principle, jurisdiction is territorial and that a State cannot exercise
jurisdiction outside its territory without a perm ssion derived frominternational
customor froma convention. It however imedi ately added a qualification to this
principle in a fampbus dictum that students of international |aw know very well

"It does not, however, follow that international |law prohibits a State from ex-
ercising jurisdiction inits owm territory, in respect of any case which rel ates
to acts which have taken place abroad, and in which it cannot rely on sone per-

m ssive rule of international law ... *168 Far from | ayi ng down a general prohibi-
tion to the effect that States may not extend the application of their |laws and
the jurisdiction of their courts to persons, property and acts outside their ter-
ritory, it leaves themin this respect a wide nmeasure of discretion which is only
limted in certain cases by prohibitive rules; as regards other cases, every State
remains free to adopt the principles which it regards as best and nost suitable."
[ FN104]

A distinction nmust be nmade between prescriptive jurisdiction and enforcenent jur-
i sdiction. The above-nmentioned di ctum concerns prescriptive jurisdiction: it is
about what a State may do on its own territory when investigating and prosecuting
crimes conmitted abroad, not about what a State may do on the territory of other
St at es when prosecuting such crimes. Obviously, a State has no enforcenent juris-
diction outside its territory: a State may, failing perm ssion to the contrary,
not exercise its power on the territory of another State. This is "the first and
forenost restriction inposed by international |aw upon a State" [FN10O5]. In other
words, the permissive rule only applies to prescriptive jurisdiction, not to en-
forcement jurisdiction: failing a prohibition, State A may, on its own territory,
prosecute offences committed in State B (permissive rule); failing a perm ssion,
State A may not act on the territory of State B

50. Does the arrest warrant of 11 April 2000 come under the first species of jur-
i sdiction, under the second, or under both? In other words: has Bel gium by as-
serting jurisdiction in the formof the issuing and circulation of an arrest war-
rant on charges of war crines and crines against humanity against a foreign na-
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tional for crinmes commtted abroad, engaged in prescriptive jurisdiction, in en-
forcement jurisdiction, or in both?

G ven the fact that the warrant has never been enforced, the dispute is in the
first place about prescriptive jurisdiction. However, the title of the warrant
("international arrest warrant") gave rise to questions about enforcenent juris-
di ction al so.

| believe that Bel gium by issuing and circulating the warrant, viol ated neither
the rules on prescriptive jurisdiction nor the rules on enforcenent jurisdiction.
My views on enforcement jurisdiction will be part of my reasoning in Section |V,
where | will consider whether there was an internationally wongful act in the
present case [FN106]. In the present Section, | will deal with prescriptive juris-
diction. I will neasure the statutory provision that is at the centre of the dis-
pute, Article 7 of the 1993/1999 Bel gi an Act, against the yardstick of the "Lotus"
test on prescriptive jurisdiction.

*169 51. It follows fromthe "Lotus" case that a State has the right to provide
extraterritorial jurisdiction on its territory unless there is a prohibition under
international law. | believe that there is no prohibition under international |aw
to enact legislation allowing it to investigate and prosecute war crinmes and
crimes against humanity committed abroad

It has often been argued, not w thout reason, that the "Lotus" test is too |iber-
al and that, given the growing conplexity of contenporary international inter-
course, a nore restrictive approach should be adopted today [FN1O7]. In the Nucle-
ar Weapons case, there were two groups of States each giving a different inter-
pretation of "Lotus"™ on this point [FN108] and President Bedjaoui, in his declara-
tion, expressed hesitations about "Lotus"” [FN109]. Even under the nore restrictive
view, Belgian |legislation stands. There is ample evidence in support of the pro-
position that international law clearly pernmits States to provide extraterritoria
jurisdiction for such crimes.

I will give reasons for both propositions in the next paragraphs. | believe that
(a) international |aw does not prohibit universal jurisdiction for war crinmes and
crimes against humanity, (b) clearly permts it.

(a) International |aw does not prohibit universal jurisdiction for war crinmes and
crimes agai nst humanity

52. The Congo argued that the very concept of universal jurisdiction presupposes
the presence of the defendant on the territory of the prosecuting State. Universa
jurisdiction in absentia, it submtted, was contrary to international |law. This
proposition needs to be assessed in the |light of conventional and customary inter-
national |aw and of |egal doctrine.

53. As a prelinmnary observation, | wish to nake a |inguistic coment. The term
"universal jurisdiction" does not necessarily nean that the suspect should be
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present on the territory of the prosecuting State. *170 Assuning the presence of
the accused, as sonme authors do, does not necessarily mean that it is a legal re-
qui renent. The term may be ambi guous, but precisely for that reason one should re-
frain fromjunping to conclusions. The Latin maxins that are sonetinmes used, and
that seemto suggest that the offender must be present (judex deprehensionis --
ubi te invenero ibi te judicabo) have no | egal value and do not necessarily coin-
cide with universal jurisdiction

54. There is no rule of conventional international law to the effect that univer-
sal jurisdiction in absentia is prohibited. The nost inmportant |egal basis, in the
case of universal jurisdiction for war crinmes is Article 146 of the IV Geneva Con-
vention of 1949 [FN110], which lays down the principle aut dedere aut judicare
[ FN111]. A textual interpretation of this Article does not |ogically presuppose
the presence of the offender, as the Congo tries to show The Congo's reasoning in
this respect is interesting froma doctrinal point of view, but does not l|logically
follow fromthe text. For war crinmes, the 1949 Geneva Conventions, which are al-
nost universally ratified and could be considered to enconpass nore than nere
treaty obligations due to this very wi de acceptance, do not require the presence
of the suspect. Reading into Article 146 of the 1V Geneva Convention a limtation
on a State's right to exercise universal jurisdiction would fly in the face of a
tel eol ogi cal interpretation of the Geneva Conventions. The purpose of these Con-
ventions, obviously, is not to restrict the jurisdiction of States for crimes un-
der international |aw

55. There is no customary international law to this effect either. The Congo sub-
mts there is a State practice, evidencing an opinio juris asserting that univer-
sal jurisdiction, per se, requires the presence of the offender on the territory
of the prosecuting State. Many national systens giving effect to the obligation
aut dedere aut judicare and/or the Rone Statute for an International Crim nal
Court indeed require the presence of the *171 offender. This appears froml egi sl a-
tion [FN112] and from a nunber of national decisions including the Danish Saric
case [FN113], the French Javor case [FN114] and the German Jorgic case [FN115].
However, there are al so exanples of national systens that do not require the pres-
ence of the offender on the territory of the prosecuting State [FN116]. Govern-
nments and national courts in the sane State may hol d different opinions on the
same question, which nmakes it even nore difficult to identify the opinio juris in
that State [FN117].

And even where national |aw requires the presence of the offender, this is not
necessarily the expression of an opinio juris to the effect that this is a re-
qui renent under international |aw National decisions should be read *172 with
nmuch caution. In the Bouterse case, for exanple, the Dutch Supreme Court did not
state that the requirement of the presence of the suspect was a requirenment under
i nternational law, but only under domestic law. It found that, under Dutch | aw,
there was no such jurisdiction to prosecute M. Bouterse but did not say that ex-
ercising such jurisdiction would be contrary to international law. In fact, the
Supreme Court did not foll ow the Advocate General's subnission on this point
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[ FN118] .

56. The "Lotus" case is not only an authority on jurisdiction, but also on the
formati on of customary international |aw as was set out above. A "negative prac-
tice" of States, consisting in their abstaining frominstituting crimnal proceed-
ings, cannot, in itself, be seen as evidence of an opinio juris. Only if this ab-
stinence was based on a conscious decision of the States in question can this
practice generate customary international law [FN119]. As in the case of immunit-
i es, such abstinence may be attributed to other factors than the existence of an
opinio juris. There may be good political or practical reasons for a State not to
assert jurisdiction in the absence of the offender.

It may be politically inconvenient to have such a wide jurisdiction because it is
not conducive to international relations and national public opinion nmay not ap-
prove of trials against foreigners for crinmes comitted abroad. This does not,
however, nmake such trials illegal under international |aw

A practical consideration may be the difficulty in obtaining the evidence in tri-
als of extraterritorial crinmes. Another practical reason nmay be that States are
afraid of overburdening their court system This was stated by the Court of Appeal
in the United Kingdomin the Al-Adsani case [FN120] and seems to have been an ex-
plicit reason for the Assenbl ée nationale in France to refrain fromintroducing
uni versal jurisdiction in absentia when adopting universal jurisdiction over the
crinmes falling within the Statute of the Yugoslavia Tribunal [FN121]. The concern
for a linkage with the national order thus seenms to be nore of a pragmatic than of
*173 a juridical nature. It is not, therefore, necessarily the expression of an
opinio juris to the effect that this form of universal jurisdiction is contrary to
i nternational |aw.

57. There is a massive literature of |earned scholarly witings on the subject of
uni versal jurisdiction [FN122]. | confine nyself to three studies, which emanate
from groups of scholars: the Princeton principles [FN123], the Cairo principles
[ FN124] and the Kamm nga report on behalf of the ILA [FN125], and | ook at one
point: do the authors support the Congo's proposition that universal jurisdiction
in absentia is contrary to international |aw? The answer is: no [ FN126].

58. | conclude that there is no conventional or customary international |aw or

| egal doctrine in support of the proposition that (universal) jurisdiction for war
crimes and crines against humanity can only be exercised if the defendant is
present on the territory of the prosecuting State.

(b) International |law permits universal jurisdiction for war crinmes and crines
agai nst humanity

59. International law clearly permits universal jurisdiction for war crinmes and
crimes agai nst humanity. For both crines, perm ssion under international |aw ex-
ists. For crines against humanity, there is no clear treaty provision on the sub-
ject but it is accepted that, at least in the case of genocide, States are en-
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titled to assert extraterritorial jurisdiction [FN127]. In the case of war crines,
however, there is specific conventional international |aw in support of the pro-
position that States are entitled to assert *174 jurisdiction over acts committed
abroad: the relevant provision is Article 146 of the IV Geneva Convention [ FN128],
whi ch | ays down the principle aut dedere aut judicare for war crinmes conmtted
agai nst civilians [FN129].

From the perspective of the drafting history of international crimnal |aw con-
ventions, this is probably one of the first codifications of this principle,
which, in | egal doctrine, goes back at |east to Hugo Grotius but has probably much
ol der roots [FN130]. However, it had not been codified in conventional interna-
tional law until 1949. There are ol der Conventions such as the 1926 Sl avery Con-
vention [FN131] or the 1929 Convention on Counterfeiting [FN132], which require
States to lay down rules on jurisdiction but which do not provide an aut dedere
aut judicare obligation. The 1949 Conventions are probably the first to | ay down
this principle in an article that is meant to cover both jurisdiction and prosecu-
tion.

Subsequent Conventions have refined this way of drafting and have laid down dis-
tinctive provisions on jurisdiction on the one hand and on prosecution (aut dedere
aut judicare) on the other. Exanples are the 1970 Convention for the Suppression
of Unlawful Seizure of Aircraft (Articles 4 and 7 respectively) [FN133] and the
1984 Convention agai nst Torture (Articles 5 and 7 respectively) [FN134].

60. In order to assess the "permi ssibility" of universal jurisdiction for inter-
national crimes, it is inportant to distinguish between jurisdiction clauses and
prosecution (aut dedere aut judicare) clauses in international crimninal |aw con-
ventions.

61. The jurisdiction clauses in these Conventions usually oblige States *175 to
provide extraterritorial jurisdiction, but do not exclude States from exercising
jurisdiction under their national |aws. Even where they do not provide universal
jurisdiction, they do not exclude it either, nor do they require States to refrain
fromproviding this formof jurisdiction under their donestic |aw. The standard
formul ation of this idea is that "[t]his Convention does not exclude any crimn na
jurisdiction exercised in accordance with national law'. This fornula can be found
in a host of Conventions, including the 1970 Convention for the Suppression of Un-
| awf ul Sei zure of Aircraft (Art. 4, para. 3) and the 1984 Convention agai nst Tor -
ture (Art. 5, para. 3).

62. The prosecution clauses (aut dedere aut judicare), however, sonetimes |ink
the prosecution obligation to extradition, in the sense that a State's duty to
prosecute a suspect only exists "if it does not extradite hinl. Exanples are Art-
icle 7 of the 1970 Convention for the Suppression of Unlawful Seizure of Aircraft
and Article 7 of the 1984 Convention against Torture. This, however, does not nean
that prosecution is only possible in cases where extradition has been refused.

Surely, this fornmula cannot be read into Article 146 of the IV Geneva Convention
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whi ch according to sone authors even prioritizes prosecution over extradition:
primo prosequi, secundo dedere [FN135]. Even if one adopts the doctrinal viewpoint
that the notion of universal jurisdiction assunes the presence of the offender
there is nothing in Article 146 that warrants the conclusion that this is an actu-
al requirement [FN136].

2. Universal Jurisdiction Is Not Contrary to the Conplenentarity Principle in
the Statute for an International Crimnal Court

63. Some argue that, in the light of the Rome Statute for an International Crim
inal Court, it will be for the International Crimnal Court, and not for States
acting on the basis of universal jurisdiction, to prosecute suspects of war crines
and crinmes agai nst humanity. National statutes providing universal jurisdiction,
like the Belgian Statute, would be contrary to this new phil osophy and coul d para-
lyse the International Crimnal Court. This was also the proposition of the Congo
in the present dispute [FN137].

*176 64. This proposition is wong. The Rone Statute does not prohibit universa
jurisdiction. It would be absurd to read the Rome Statute in such a way that it
[imts the jurisdiction for core crinmes to either the national State or the ter-
ritorial State or the International Criminal Court. The relevant clauses are about
the preconditions for the International Crimnal Court to exercise jurisdiction
(Art. 17, Ronme Statute -- the conplenentarity principle), and cannot be construed
as containing a general limtation for third States to investigate and prosecute
core crimes. Surely, the Rone Statute does not preclude third States (other than
the territorial State and the State of nationality) from exercising universal jur-
i sdiction. The preanbl e, which unequivocally states the objective of avoiding im
punity, does not allow this inference. In addition, the opinio juris, as it ap-
pears from United Nations resolutions [FNL138], focuses on inmpunity, individual ac-
countability and the responsibility of all States to punish core crines.

65. An inportant practical element is that the International Criminal Court wll
not be able to deal with all crimes; there will still be a need for States to in-
vestigate and prosecute core crines. These States include, but are not limted to,
nati onal and territorial States. As observed previously, there will still be a
need for third States to investigate and prosecute, especially in the case of sham
trials. Also, the International Criminal Court will not have jurisdiction over
crinmes conmtted before the entry into force of its Statute (Art. 11, Rone Stat-
ute). In the absence of other nechanisns for the prosecution of these crines, such
as national courts exercising universal jurisdiction, this would | eave an unac-
ceptabl e source of inmpunity [FN139].

66. The Ronme Statute does not establish a new | egal basis for third States to in-
troduce universal jurisdiction. It does not prohibit it but does not authorize it
either. This means that, as far as crines in the Rome Statute are concerned (war
crinmes, crimes against humanity, genocide and in the future perhaps aggressi on and
ot her crimes), pre-existing sources of international |law retain their imnportance.
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3. Concl usi on

67. Article 7 of Belgiums 1993/1999 Act, giving effect to the principle of uni-
versal jurisdiction regarding war crinmes and crines against humanity, is not con-
trary to international law International |aw does not prohibit States from as-
serting prescriptive jurisdiction of this kind. On the contrary, international |aw
permts and even encourages States to assert this formof jurisdiction in order to
ensure that suspects of war crinmes *177 and crines against humanity do not find
safe havens. It is not in conflict with the principle of conplenentarity in the
Statute for an International Crininal Court.

I V. EXI STENCE OF AN | NTERNATI ONALLY WRONGFUL ACT

68. Havi ng concluded that incunbent Mnisters for Foreign Affairs are fully im
mune fromforeign crimnal jurisdiction (Judgnent, para. 54), even if charged with
war crinmes and crinmes agai nst humanity (Judgnment, para. 58), the Internationa
Court of Justice exam nes whether the issuing and circulating of the warrant of 11
April 2000 constituted a violation of those rules. On the subject of the issuance
and the circul ation of the warrant respectively, the Court concl udes:

"that the issue of the warrant constituted a violation of an obligation of Bel-
giumtowards the Congo, in that it failed to respect the imunity of that M nister
and, nore particularly, infringed the imunity fromcrimnal jurisdiction and the
inviolability then enjoyed by himunder international |aw' (Judgnment, para. 70)

"that the circulation of the warrant, whether or not it significantly in-
terfered with M. Yerodia' s diplomatic activity, constituted a violation of an ob-
ligation of Belgiumtowards the Congo, in that it failed to respect the inmunity
of the incumbent M nister for Foreign Affairs of the Congo and, nore particularly,
infringed the inmunity fromcrimnal jurisdiction and the inviolability then en-
joyed by himunder international |aw' (Judgnment, para. 71).

69. As stated at the outset, | find it highly regrettable that neither of these
cruci al sentences in the Court's reasoning nmention the fact that the arrest war-
rant was about war crines and crines against humanity. The dispositif (para. 78
(2)) also fails to nmention this fact.

70. | disagree with the conclusion that there was a violation of an obligation of
Bel gi um towards the Congo, because | reject its premise. M. Yerodia was not im
nmune from Belgian jurisdiction for war crinmes and crines agai nst humanity for the
reasons set out above. As set out before, this may be contrary to internationa
courtesy, but there is no rule of customary or conventional international |aw
granting immnity to incunbent Foreign Mnisters who are suspected of war crines
and crines agai nst humanity.

71. Moreover, M. Yerodia was never actually arrested in Belgium and there is no
evi dence that he was hindered in the exercise of his functions in third countries.
Li nking the foregoing with ny observations on the question of universal jurisdic-
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tion in the preceding section of ny dissenting*178 opinion, | wsh to distinguish
between the two different "acts" that, in the International Court of Justice's
Judgnent, constitute a violation of customary international law. on the one hand,
the issuing of the disputed arrest warrant, on the other its circulation.

1. The Issuance of the Disputed Arrest Warrant in Bel gium Was Not in Violation
of International Law

72. M. Yerodia was never arrested, either when he visited Belgiumofficially in
June 2000 [FN140] or thereafter. Had it applied the only rel evant provision of
conventional international law to the dispute, Article 21, paragraph 2, of the
Speci al M ssions Convention, the Court could not have reached its decision. Ac-
cording to this article, Foreign Mnisters

"when they take part in a special mission of the sending State, shall enjoy in
the receiving State or in third State, in addition to what is granted by the
present Convention, the facilities, privileges and i nmunities accorded by interna-
tional |aw' [FN141].

In the present dispute, this could only lead to the conclusion that there was no
violation: the warrant was never executed, either in Belgium or in third coun-
tries.

73. Belgium accepted, as a matter of international courtesy, that the warrant
coul d not be executed against M. Yerodia were he to have visited Bel giumoffi-
cially. This was explicitly mentioned in the warrant: the warrant was not enforce-
able and was in fact not served on himor executed when M. Yerodia cane to Bel gi-
umon an official visit in June 2001. Bel giumthus respected the principle, con-
tained in Article 21 of the Special M ssions Convention, that is not a statement
of customary international |aw but only of international courtesy [FN142].

74. These are the only objective elenents the Court should have | ooked *179 at.
The subjective elenments, i.e., whether the warrant had a psychol ogi cal effect on
M. Yerodia or whether it was perceived as offensive by the Congo (cf. the term
injuria used by Maitre Ri gaux throughout his pleadings in October 2001 [ FN143] and
the termcapitis dimnutio used by Maitre Vergés during his pleadings in November
2000 [FN144]) was irrelevant for the dispute. The warrant only had a potenti al
| egal effect on M. Yerodia as a private person in case he woul d have visited Bel -
gi um privately, quod non

75. Inits dispositif (Judgnent, para. 78 (2)), the Court finds that Bel gium
failed to respect the imunity fromcrininal jurisdiction and inviolability for
i ncunmbent Foreign Mnisters. | have al ready expl ai ned why, in my opinion, there
has been no infringenent of the rules on immunity fromcrimninal jurisdiction.
find it hard to see how, in addition (the Court using the word "and"), Bel gium
could have infringed the inviolability of M. Yerodia by the nmere issuance of a
warrant that was never enforced.
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The Judgnent does not explain what is neant by the word "inviolability", and
sinmply juxtaposes it to the word "imunity". This may give rise to confusion. Does
the Court put the nmere issuance of an order on the sane footing as the actual en-
forcement of the order? Whuld this also nmean that the nere act of investigating
criminal charges against a Foreign Mnister would be contrary to the principle of
inviolability?

Surely, in the case of diplomatic agents, who enjoy absolute i munity and inviol -
ability under the 1961 Vienna Convention on Diplomatic Rel ations [FN145], all ega-
tions of crimnal offences may be investigated as long as the agent is not inter-
rogated or served with an order to appear. This viewis clearly stated by Jean
Sal non [ FN146]. Jonathan Brown notes that, in the case of a diplomt, the issuance
of a charge or sumons is probably contrary to the diplomat's inmunity, whereas
its execution would be likely to infringe the agent's inviolability [FNL147].

If the Court's dispositif were to be interpreted as to nmean that mere investiga-
tions of crinminal charges against Foreign Mnisters would infringe their inviolab-
ility, the inplication would be that Foreign Mnisters enjoy greater protection
than di pl onatic agents under the Vienna Convention. This would clearly go beyond
what is accepted under international law in the case of diplonats.

*180 2. The International Circul ation of the Disputed Arrest Warrant WAs Not
in Violation of International Law

76. The question of the circulation of the warrant nmay be sonewhat different, be-
cause it mght be argued that circulating a warrant internationally brings it
within the real mof enforcement jurisdiction, which, under the "Lotus" test, is in
principle prohibited. Under that test, States can only act on the territory of
other States if there is permission to this effect in international law. This is
the "first and forenost restriction" that international |aw inposes on States
[ FN148] .

77. Even if one would accept, together with the Court, the prem se there is a
rul e under customary | aw protecting Foreign Mnisters suspected of war crinmes and
crimes against humanity fromthe crimnal process of other States, it still re-
mai ns to be established that Belgiumactually infringed this rule by asserting en-
forcement jurisdiction. Mich confusion arose fromthe title that was given to the
warrant, which was called "international arrest warrant” on the docunent issued by
the Bel gi an judge. However, this is a very msleading termboth under Bel gian | aw
and under international law. International arrest warrants do not exist as a spe-
cial category under Belgian law. It is true that the title of the docunent was
m sl eadi ng, but giving a docunent a m sl eading name does not actually mean that
this docunent also has the effect that it suggests it has.

78. The terminternational arrest warrant is nmisleading, in that it suggests that
arrest warrants can be enforced in third countries without the validation of the

| ocal authorities. This is not the case: there is always a need for a validation
by the authorities of the State where the person, nentioned in the warrant, is
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found. Accordingly, the Belgian arrest warrant against M. Yerodia, even after be-
ing circulated in the Interpol system could not be automatically enforced in al

I nterpol menber States. It may have caused an inconveni ence that was perceived as
of fensive by M. Yerodia or by the Congol ese authorities. It is not per se alim
itation of the Congol ese Foreign Mnister's right to travel and to exercise his
functi ons.

I know of no State that automatically enforces arrest warrants issued in other
States, not even in regional frameworks such as the European Union. Indeed, the
di scussi ons concerning the European arrest warrant were about introducing
sonmet hi ng that does not exist at present: a rule by which nmenber States of the
Eur opean Uni on woul d automatically *181 enforce each other's arrest warrants
[ FN149]. At present, warrants of the kind that the Bel gian judge issued in the
case of M. Yerodia are not autommtically enforceable in Europe.

In inter-State relations, the proper way for States to obtain the presence of of-
fenders who are not on their territory is through the process of extradition. The
di scussi on about the legal effect of the Belgian arrest warrant in third States
has to be seen fromthat perspective. Wien a judge issues an arrest warrant
agai nst a suspect whom he believes to be abroad, this warrant may lead to an ex-
tradition request. This is not automatic: it is up to the Governnent whether or
not to request extradition [FN150]. Extradition requests are often preceded by a
request for provisional arrest for the purposes of extradition. This is what the
I nterpol Red Notices are about. Red Notices are issued by Interpol on the request
of a State which wi shes to have the person naned in the warrant provisionally ar-
rested in a third State for the purposes of extradition. Not all States, however,
give this effect to an Interpol Red Notice [FN151].

Requests for the provisional arrest are, in turn, often preceded by an interna-
tional tracing request, which ainms at |ocalizing the person named in the arrest
warrant. This "comuni cation" does not have the effect of a Red Notice, and does
not include a request for the provisional arrest of the person naned in the war-
rant. Some countries may refuse access to a person whose name has been circul ated
in the Interpol system or against whom a Red Notice has been requested. This is,
however, a question of domestic |aw

States may al so prohibit the official visits of persons who are suspected of in-
ternational crinmes refusing a visa, or by refusing accreditation if such *182 per-
sons are proposed for a diplomatic function [FN152], but this, again, is a donest-
ic mtter for third States to consider, and not an automatic consequence of a
judge's arrest warrant.

79. In the case of M. Yerodia, Bel giumcomunicated the warrant to I nterpo

(end of June 2000), but did not request an Interpol Red Notice until Septenber
2001, which was when M. Yerodia had ceased to be a Mnister. It follows that Bel-
gi um never requested any country to arrest M. Yerodia provisionally for the pur-
poses of extradition while he was a Foreign Mnister. The Congo clains that M.
Yerodia was, in fact, restricted in his novenents as a result of the Belgian ar-
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rest warrant. Yet, it fails to adduce evidence to prove this point. It appears, on
the contrary, that M. Yerodia has made a nunber of foreign travels after the war-
rant had been circulated in the Interpol system (2000), including an official vis-
it to the United Nations. During the hearings, it was said that, when attending
this United Nations Conference in New York, M. Yerodia chose the shortest way
between the airport and the United Nations building, because he feared being ar-
rested [ FN153]. This fear, which he may have had, was based on psychol ogi cal, not
on | egal grounds. Under the 1969 Special M ssions Convention, he could not be ar-
rested in third countries when on an official visit. On his official visits in
third States, no coercive action was taken against himon the basis of the Bel gian
warr ant .

3. Concl usi on

80. The warrant could not be and was not executed in the country where it was is-
sued (Belgium or in the countries to which it was circul ated. The warrant was not
executed in Bel giumwhen M. Yerodia visited Belgiumofficially in June 2000. Bel -
giumdid not | odge an extradition request to third countries or a request for the
provi sional arrest for the purposes of extradition. The warrant was not an "inter-
nati onal arrest warrant”, despite the |anguage used by the Belgian judge. It could
and did not have this effect, neither in Belgiumnor in third countries. The al -
| egedly wongful act was a purely domestic act, with no actual extraterritoria
effect.

V. REMEDI ES

81. On the subject of renedies, the Congo asked the Court for two different ac-
tions: (a) a declaratory judgnent to the effect that the warrant *183 and its cir-
culation through Interpol was contrary to international |aw and (b) a decision to
the effect that Bel gi um should withdraw the warrant and its circulation. The Court
granted both requests: it decided (a) that the issue and international circulation
of the arrest warrant were in breach of a |egal obligation of Belgiumtowards the
Congo (Judgment, para. 78 (2) of the dispositif) and (b) that Bel gium nust, by
nmeans of its own choosing, cancel the arrest warrant and so informthe authorities
to whom the warrant was issued (Judgnent, para. 78 (3) of the dispositif).

82. | have, in Sections Il (Inmunities), Il (Jurisdiction) and IV (Existence of
an Internationally Wongful Act) of ny dissenting opinion, given the reasons why
vot ed agai nst paragraph 78 (2) of the dispositif relating to the illegality, under

international law, of the arrest warrant: | believe that Bel giumwas not, under
positive international law, obliged to grant immunity to M. Yerodia on suspicions
of war crimes and crimes agai nst humanity and, noreover, | believe that Bel gi um

was perfectly entitled to assert extraterritorial jurisdiction against M. Yerodia
for such crimes.

83. | still need to give reasons for my vote agai nst paragraph 78 (3) of the dis-
positif, calling for the cancellation and the "de-circul ation" of the disputed ar-
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rest warrant. Even assumi ng, arguendo, that the arrest warrant was illegal in the
year 2000, it was no longer illegal at the nonent when the Court gave Judgment in
this case. Belgium s alleged breach of an international obligation did not have a
continuing character: it may have lasted as long as M. Yerodia was in office, but
it did not continue in tine thereafter [FN154]. For that reason, | believe the In-
ternational Court of Justice cannot ask Belgiumto cancel and "decircul ate" an act
that is not illegal today.

84. In its Counter-Menorial and pleadings, Belgiumfornulated three prelimnary
obj ections based on M. Yerodia's change of position. It argued that, due to M.
Yerodi a's ceasing to be a Mnister today, the Court (a) no |l onger had jurisdiction
to try the case, (b) that the case had beconme nmpot, and (c) that the Congo's Ap-
plication was inadm ssible. The Court disnissed all these prelimnary objections.

*184 | voted with the Court on these three points. | agree with the Court that
Bel gi um was wong on the points of jurisdiction and admissibility. There is well -
established case law to the effect that the Court's jurisdiction to adjudicate a
case and the adnmissibility of the Application nust be determ ned on the date on
which the Application was filed (when M. Yerodia was still a Mnister), not on
the date of the Judgnment (when M. Yerodia had ceased to be a Mnister). This fol-
| ows fromseveral precedents, the nobst inportant of which is the Lockerbie case
[FN155]. | therefore agree with paragraph 78 (1) (B) and (D) of the Judgnent.

I was, however, nore hesitant on the subject of npotness, where the Court held
that the Congo's Application was "not w thout object" (Judgnent, para. 78 (1)
(©). It does not follow from Lockerbie that the question of nmootness nust be as-
sessed on the date of the filing of the application [FN156]. An event subsequent
to the filing of an application can still render a case noot. The question there-
fore was whether, given the fact that M. Yerodia is no |longer a Foreign Mnister
today, there was still a case for the respondent State to answer. | think there
was, for the followi ng reason: it is not because an allegedly illegal act has
ceased to continue in tine that the illegality di sappears. From that perspective,
I think the case was not noot. This, however, is only true for the Congo's first
claim (a declaratory judgment solemmly declaring the illegality of Belgiums act).
However, | think the case might have been npbot regarding the Congo's second cl aim
given the fact that M. Yerodia is no longer a Mnister today.

If there was an infringenent of international law in the year 2000 (which | do
not think exists, for the reasons set out above), it has certainly ceased to exi st
today. Belgium s alleged breach of an international obligation, if such an obliga-

tion existed -- which | doubt -- was in any event a breach of an obligation not of
a continuing character. If the *185 Court would take its own reasoni ng about im
munities to its logical conclusion (the tenporal |inkage between the protection of

immunities and the function of the Foreign Mnister), then it should have reached
the conclusion that the Congo's third and fourth subm ssions should have been re-
jected. This is why | have voted with the Court on paragraph 78 (1) (C) concerning
Bel gium s prelimnary objection regardi ng noot ness, but against the Court on para-
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graph 78 (3) of the dispositif.

| also believe, assum ng again that there has been an infringenent of an interna-
tional obligation by Belgium that the declaratory part of the Judgment shoul d
have sufficed as reparation for the nmoral injury suffered by Congo. If there was
an act constituting an infringenent, which | do not believe exists (a Belgian ar-
rest warrant that was not contrary to customary international |aw and that was

nor eover never enforced), it was trivial in conparison with the Congo's failure to
conmply with its obligation under Article 146 of the IV Geneva Convention
(investigating and prosecuting charges of war crimes and crinmes agai nst humanity
commtted on its territory). The Congo did not come to the International Court
with clean hands [FN157], and its Application should have been rejected. De m n-
ims non curat |ex [FN158].

VI . FI NAL OBSERVATI ONS

85. For the reasons set out in this opinion, | think the International Court of
Justice has erred in finding that there is a rule of customary international |aw
protecting incunbent Foreign Mnisters suspected of war crinmes and crines agai nst
humanity fromthe crimnal process in other States. No such rule of custonary in-
ternational |aw exists. The Court has not engaged in the bal anci ng exercise that
was crucial for the present dispute. Adopting a minimst and fornalistic approach
the Court has de facto balanced in favour of the interests of States in conducting
international relations, not the international community's interest in asserting
i nternational accountability of State officials suspected of war crinmes and crines
agai nst humanity.

86. The Bel gi an 1993/1999 Act may go too far and it may be politically wise to
provi de procedural restrictions for foreign dignitaries or to restrict the exer-
ci se of universal jurisdiction. Proposals to this effect are under study in Belgi-
um Belgiummay be naive in trying to be a forerunner in *186 the suppression of
international crinmes and in substantiating the view that, where the territoria
State fails to take action, it is the responsibility of third States to offer a
forumto victins. It may be politically wong in its efforts to transpose the
"shamtrial" exception to conplenmentarity in the Rome Statute for an Internationa
Criminal Court (Art. 17) [FN159] into "aut dedere aut judicare" situations.
However, the question that was before the Court was not whether Belgiumis naive
or has acted in a politically wi se manner or whether international comty would
command a stricter application of universal jurisdiction or a greater respect for
foreign dignitaries. The question was whether Bel gium had viol ated an obligation
under international law to refrain fromissuing and circulating an arrest warrant
on charges of war crinmes and crines against humanity agai nst an incunmbent Foreign
M ni st er

87. An inplicit consideration behind this Judgnent may have been a concern for
abuse and chaos, arising fromthe risk of States asserting unbridled universal
jurisdiction and engagi ng i n abusive prosecutions agai nst incunbent Foreign M nis-
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ters of other States and thus paral ysing the functioning of these States. The "non-
strous cacophony" argument [FN160] was very present in the Congo's Menorial and

pl eadi ngs. The argunment can be sunmarized as follows: if a State would prosecute
menbers of foreign Governnents w thout respecting their imunities, chaos will be
the result; likewise, if States exercise unbridled universal jurisdiction wthout
any point of linkage to the donmestic |egal order, there is a danger for politica
tensi ons between States.

In the present dispute, there was no allegation of abuse of process on the part
of Belgium Crimnal proceedings against M. Yerodia were not frivol ous or abus-
ive. The warrant was issued after two years of crimnal investigations and there
were no allegations that the investigating judge who issued it acted on fal se fac-
tual evidence. The accusation that Belgiumapplied its War Crines Statute in an
of fensive and di scrim natory manner agai nst a Congol ese Foreign M nister was mani -
festly ill founded. Belgium rightly or wongly, w shes to act as an agent of the
world community by allow ng conpl aints brought by foreign victinms of serious hunman
ri ghts abuses commtted abroad. Since the infamus Dutroux case (a case of child
nol estation attracting great nedia attention in the |ate 1990s), Bel gi um has
anended its laws in order to inprove victins' procedural rights, wthout discrim
i nati ng between Bel gian and foreign victins. In doing so, Belgiumhas al so opened
its courts to victims bringing*187 charges based on war crinmes and cri mes agai nst
humanity conmitted abroad. This new | egislation has been applied not only in the
case against M. Yerodia but also in cases against M. Pinochet, M. Sharon, M.
Raf zanjani, M. Hi ssen Habré, M. Fidel Castro, etc. It would therefore be wong
to say that the War Crines Statute has been applied against a Congol ese nati onal
in a discrimnatory way.

In the abstract, the chaos argunment may be pertinent. This risk nmay exist, and
the Court could have legitinmately warned against this risk in its Judgnent without
necessarily reaching the conclusion that a rule of custonary international |aw ex-
ists to the effect of granting imunity to Foreign M nisters. However, granting
immunities to incunbent Foreign Mnisters may open the door to other sorts of ab-
use. It dramatically increases the nunber of persons that enjoy international im
munity fromjurisdiction. Recognizing inmunities for other nmenmbers of government
is just one step further: in present-day society, all Cabinet nenbers represent
their countries in various neetings. |If Foreign Mnisters need imunities to per-
formtheir functions, why not grant i munities to other Cabinet nenbers as well?
The International Court of Justice does not state this, but doesn't this flow from
its reasoning leading to the conclusion that Foreign Mnisters are i mune? The ra-
tionale for assimlating Foreign Mnisters with diplomtic agents and Heads of
State, which is at the centre of the Court's reasoning, also exists for other Mn-
isters who represent the State officially, for exanple, Mnisters of Education who
have to attend Unesco conferences in New York or other Mnisters receiving honor-
ary doctorates abroad. Male fide Governnents nmy appoint persons to Cabi net posts
in order to shelter them from prosecutions on charges of international crines.
Perhaps the International Court of Justice, inits effort to close one Pandora's
box for fear of chaos and abuse, has opened another one: that of granting inmunity
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and thus de facto inmpunity to an increasing nunber of governnment officials.
(Signed) Christine VAN DEN WYNGAERT.

FN1. The Bel gian Foreign Mnister, the Belgian Mnister of Justice, and the

Chai rman of the Foreign Affairs Comm ssion House of Representatives have nade pub-
lic statenents in which they called for a revision of the Bel gian Act of

1993/ 1999. The Government referred the matter to the Parliament, where a bill was
i ntroduced in Decenmber 2001 (Proposition de loi modifiant, sur le plan de la
procédure, la loi du 16 juin 1993 relative a la répression des violations graves
du droit international humanitaire, doc. parl. Chanbre 2001-2002, No. 1568/001,

avail abl e at http://ww. | achanbre. be/ docunents_parl enentaires. htm).

FN2. A. Wnants, Le Mnistére public et le droit pénal international, Discours
prononcé a |'occasion de |'audience solennelle de rentrée de |Ia Cour d' appel de
Bruxell es du 3 septenbre 2001, p. 45.

FN3. Infra, paras. 11 et seq.
FN4. See further infra, para. 41.

FN5. Promi nent exanples are the Pinochet cases in Spain and the United Ki ngdom
(Audi enci a Nacional, Auto de la Sala de lo Penal de |a Audiencia Nacional confirm
ando |l a jurisdiccion de Espafia para conocer de |los crimenes de genocidio y terror-
ismo conetidos durante la dictadura chilena, 5 November 1998, ht-
tp:// www. der echos. org/ ni zkor/chile/juicio/audi.htm; R v. Bow Street Metropolitan
Stipendiary Magi strate and Others, ex parte Pinochet Ugarte, 24 March 1999, [1999]
2 All ER 97, HL, p. 97), the Qaddafi case in France (Cour de cassation, 13 March
2001, http://courdecassation.fr/agenda/arrets/arrets/00- 87215. htnm) and the
Bout erse case in the Netherlands (Hof Ansterdam No. R 97/163/12 Sv and R
97/ 176/ 12 Sv, 20 Novenber 2000; Hoge Raad, Strafkaner, Zaaknr. 00749/01 CW 2323,
18 Septenmber 2001, http://ww.rechtspraak.nl).

FN6. ECHR ( European Conmmi ssion of Human Ri ghts), Al-Adsani v. United Kingdom 21
November 2001, http://ww. echr.coe.int.

FN7. "Lotus" Judgnent No. 9, 1927, P.C I.J., Series A, No. 10.
FN8. See further infra, footnote 98.
FN9. Infra, para. 41.

FN10. North Sea Continental Shelf, Judgnent, 1.C. J. Reports 1969, p. 44, para.
77.

FN11. Mlitary and Paranmilitary Activities in and agai nst Nicaragua (N caragua v.
United States of America), Merits, Judgnent, |.C J. Reports 1986, pp. 97-98, para.
184.
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FN12. Cour de cassation (Fr.), 13 March 2001 (Qaddafi).

FN13. R v. Bow Street Metropolitan Stipendiary Magi strate and Gt hers, ex parte
Pi nochet Ugarte, 25 Novenber 1998, [1998] 4 Al ER 897.

FN14. Only one case has been brought to the attention of the Court: Chong Boon
Kimv. KimYong Shik and David Kim Circuit Court (First Circuit, State of

Hawai i), 9 Septenmber 1963, 58 AJIL, 1964, pp. 186-187. This case was about an in-
cunmbent Foreign M nister agai nst whom process was served while he was on an offi-
cial visit in the United States (see paragraph 1 of the "Suggestion of Interest
Subnmitted on Behalf of the United States", ibid.). Another case where i munity was
recogni zed, not of a Mnister but of a prince, was in the case of Kilroy v. Wnd-
sor (Prince Charles, Prince of Wales), US District Court for the ND of Chio, 7
Decenber 1978, International Law Reports, Vol. 81, 1990, pp. 605- 607. In that
case, the judge observes:

"The Attorney-Ceneral ... has deternmined that the Prince of Wales is inmune
fromsuit in this matter and has filed a 'suggestion of immunity' with the Court

[ TI he doctrine, being based on foreign policy considerations and the Execut-
ive's desire to maintain aniable relations with foreign States, applies with even
nore force to live persons representing a foreign nation on an official visit."'
(Enphasi s added.)

FN15. In sone States, for exanple, the United States, victinms of extraterritorial
human ri ghts abuses can bring civil actions before the Courts. See, for exanple,
the Karadzic case (Kadic v. Karadzic, 70 F. 3d 232 (2d Cir. 1995)). There are many
exanples of civil suits against incumbent or forner Heads of State, which often
arose fromcrimnal offences. Prom nent exanples are the Aristeguieta case
(Jinmenez v. Aristeguieta, ILR 1962, p. 353), the Aristide case (Lafontant v. Ar-
istide, 844 F. Supp. 128 (EDNY 1994), noted in 88 AJIL, 1994, pp. 528-532), the
Mar cos cases (Estate of Silme G Dom ngo v. Ferdinand Marcos, No. C82-1055V, 77
AJI'L, 1983, p. 305: Republic of the Philippines v. Marcos and Others (1986), ILR
81, p. 581 and Republic of the Philippines v. Marcos and Ot hers, 1987, 1988, ILR
81, pp. 609 and 642) and the Duvalier case (Jean-Juste v. Duvalier, No. 86-0459
Civ (US District Court, SD Fla.), 82 AJIL, 1988, p. 596), all nentioned and dis-
cussed by watts (A Watts, "The Legal Position in International Law of Heads of
States, Heads of CGovernnents and Foreign Mnisters”, Recueil des cours de
| ' Académi e de droit international de La Haye, 1994, Vol. 247, pp. 54 et seq.). See
al so the American 1996 Antiterrorismand Effective Death Penalty Act which anended
the Foreign Sovereign Inmmunities Act (FSIA), including a new exception to State
immunity in case of torture for civil claims. See J. F. Murphy, "Civil Liability
for the Conmi ssion of International Crines as an Alternative to Crimnal Prosecu-
tion", 12 Harvard Human Ri ghts Journal, 1999, pp. 1-56.

FN16. See also infra, para. 48.

FN17. "Lotus", supra, footnote 7, p. 28. For a commentary, see |. C. MG bbon,
"Customary I nternational Law and Acqui escence", BYBIL, 1957, p. 129.
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FN18. A. Watts, "The Legal Position in International Law of Heads of States,
Heads of Governnents and Foreign M nisters", Recueil des cours de |I'Acadéni e de
droit international de La Haye, 1994, Vol. 247, p. 40.

FN19. J. Verhoeven, L'inmunité de juridiction et d' exécution des chefs d' Etat et
anciens chefs d' Etat, Report of the 13th Commi ssion of the Institut de droit in-
ternational, p. 46, para. 18. [Translation by the Registry]

FN20. Convention on Diplomatic Relations, Vienna, 18 April 1961, United Nations,
Treaty Series (UNTS), Vol. 500, p. 95.

FN21. See, for exanple, the Danish hesitations concerning the accreditation of a
new anbassador for Israel in 2001, after a new governnent had come to power in
that State: The Copenhagen Post, 29 July 2001, The Copenhagen Post, 31 July 2001
The Copenhagen Post, 24 August 2001, and "Prosecution of New Ambassador?", The
Copenhagen Post, 7 Novenmber 2001 (all available on the Internet: ht-
tp://cphpost. peri skop. dk) .

FN22. In civil and adm nistrative proceedings this immunity is, however, not ab-
solute. See A. Watts, op. cit., pp. 36 and 54. See al so supra, footnote 15

FN23. See supra, footnotes 12 and 13.

FN24. Convention on Di plomatic Rel ations, Vienna, 18 April 1961, UNTS, Vol. 500,
p. 95, and Convention on Consul ar Relations, Vienna, 24 April 1963, UNTS, Vol
596, p. 262

FN25. Yearbook of the International Law Commission (YILC), 1989, Vol. Il (2),
Part 2, para. 446.

FN26. A. Watts, op. cit., p. 107
FN27. See infra, paras. 24 et seq. and particularly para. 32.

FN28. United Nations Convention on Special M ssions, New York, 16 December 1969,
Annex to UNGA res. 2530 (XXIV) of 8 December 1969.

FN29. J. Sal non observes that the linmted nunber of ratifications of the Conven-
tion can be explained because of the fact that the Convention sets all special
nm ssions on the sane footing, according the same privileges and immunities to
Heads of State on a official visit and to the menbers of an adm nistrative com s-
si on which comes negotiating over technical issues. See J. Sal non, Manuel de droit
di pl onati que, 1994, p. 546

FN30. See also infra, para. 75 (inviolability).

FN31. Convention on the Prevention and Puni shnent of Crines against Internation-
ally Protected Persons, New York, 14 Decenber 1973, 78 UNTS, p. 277

FN32. L. Oppenheimand H Lauterpacht (eds.), International Law, a Treatise, Vol
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I, 1955, p. 358. See also the Ninth (1992) Edition (Jennings and Watts, eds.) at
p. 1046.

FN33. A. Cavaglieri, Corso di Diritto Internazionale, 2nd ed., pp. 321-322
FN34. P. Cahier, Le droit diplomatique contenporain, 1962, pp. 359-360.
FN35. J. Sal non, Manuel de droit diplomtique, 1994, p. 539

FN36. B. S. Murty, The International Law of Diplomacy: The Di plomatic |nstrunment
and World Public Order, 1989, pp. 333-334.

FN37. J. S. de Erice y O Shea, Derecho Diplomatico, 1954, pp. 377-378.
FN38. A. Watts, op. cit., p. 106 (enphasis added). See also p. 54:

"So far as concerns crimnal proceedings, a Head of State's inmunity is gener-
ally accepted as being absolute, as it is for anbassadors, and as provided in Art-
icle 31 (1) of the Convention on Special Mssions for Heads of States coming wth-
inits scope."” (Enphasis added.)

FN39. A Watts, op. cit., p. 109

FN4O. See the Report of J. Verhoeven, supra, footnote 19 (draft resolutions) and
the final resolutions adopted at the Vancouver nmeeting on 26 August 2001
(publication in the Yearbook of the Institute forthconmi ng). See further H. Fox,
"The Resolution of the Institute of International Law on the Imunities of Heads
of State and Governnent", 51 ICLQ 2002, pp. 119-125

FNA1. Supra, para. 18.

FN42. ECHR, Al-Adsani v. United Kingdom 21 Novermber 2001, http://
www. echr.coe.int. In that case, the Applicant, a Kuwaiti/British national, clained
to have been the victimof serious human rights violations (torture) in Kuwait by
agents of the Governnent of Kuwait. In the United Kingdom he conplai ned about the
fact that he had been denied access to court in Britain because the courts refused
to entertain his conplaint on the basis of the 1978 State Immunity Act. Previous
cases before the ECHR had usually arisen from hunman rights violations comitted on
the territory of the respondent State and related to acts of torture allegedly
committed by the authorities of the respondent State itself, not by the authorit-
ies of third States. Therefore, the question of international immunities did not
arise. In the Al -Adsani case, the alleged hunman rights violation was comm tted
abroad, by authorities of another State and so the question of imunity did arise.
The ECHR (with a 9/8 majority), has rejected M. Al-Adsani's application and held
that there has been no violation of Article 6, paragraph 1, of the Convention
(right of access to court). However, the decision was reached with a narrow mgj or-
ity (9/8 and 8 dissenting opinions) and was itself very narrow. it only decided
the question of immnities in a civil proceeding, |eaving the question as to the
application of inmunities in a crimnal proceedi ng unanswered. Dissenting judges,
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Judges Rozakis and Caflisch joined by Judges WI dhaber, Costa, Cabral Barreto and
Vajic and al so Loucai des read the decision of the majority as inplying that the
court would have found a violation had the proceedings in the United Ki ngdom been
crimnal proceedi ngs against an individual for an alleged act of torture
(paragraph 60 of the judgment, as interpreted by the dissenting judges in para-
graph 4 of their opinion).

FN43. Supra, footnote 22.
FN44. Infra, paras. 24 et seq.

FNA5. I n paragraph 58 of the Judgnent, the Court only refers to instrunents that
are relevant for international crimnal tribunals (the statutes of the Nuremnberg
and the Tokyo tribunals, statutes of the ad hoc crinminal tribunals and the Rone
Statute for an International Criminal Court). But there are also other instrunments
that are of relevance, and that refer to the jurisdiction of national tribunals. A
prom nent exanmple is Control Council Law No. 10, Punishnent of Persons Guilty of
War Crimes, Crines against Peace and agai nst Humanity, Official Gazette of the
Control Council for Germany, No. 3, Berlin, 31 January 1946. See also Article 7 of
the 1996 ILC Draft Code of Offences agai nst the Peace and Security of Mankind.

FN46. Nuremberg Principles, Geneva, 29 July 1950, Official Records of the General
Assenbly, Fifth Session, Supplement No. 12, United Nations doc. A/ 1316 (1950).

FN47. Convention on the Prevention and Suppression of the Crinme of Genocide, Par-
is, 9 Decenber 1948, UNTS, Vol. 78, p. 277. See also Art. 7 of the Nurenberg
Charter (Charter of the International MIlitary Tribunal, London, 8 August 1945,
UNTS, Vol. 82, p. 279); Art. 6 of the Tokyo Charter (Charter of the Mlitary
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FN62. The International Canpaign to Ban Landmines (ICBL) is a coalition of non-
governnment al organi zati ons, with Handi cap International, Human Ri ghts Watch,

Medi co International, Mnes Advisory G oup, Physicians for Human Rights and Viet-
nam Vet erans of America Foundation as foundi ng nmembers.
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25 May 1993, ILM 1993, p. 1192; Statute of the International Tribunal for Rwanda,
8 Novenber 1994, ILM 1994, p. 1598.
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States, especially if these were consequential on or were enbarked upon in order
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Exerci se of Universal Jurisdiction in Respect of Gross Human Ri ghts O f ences,
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for exanple, M C. Bassiouni, "Universal Jurisdiction for International Crines:

Hi storical Perspectives and Contenporary Practice", Virginia Journal of I|nterna-
tional Law, 2001, Vol. 42, p. 28.

FN100. See footnote 91 for further references.

FN101. Supra, footnote 53.

FN102. Supra, footnote 54.

FN103. Supra, footnote 51.

FN104. "Lotus", Judgnment No. 9, 1927, P.C.1.J., Series A No. 10, p. 19.
FN105. Ibid., p. 18.

FN106. See infra, paras. 68 et seq.

FN107. Cf. American Law Institute, Restatement (Third) Foreign Rel ations Law of
the United States, 1987, pp. 235-236; |. Caneron, The Protective Principle of In-
ternational Crimnal Jurisdiction, 1994, p. 319; F. A. Mann, "The Doctrine of In-
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FN109. I.C. J. Reports 1996, p. 270, para. 12
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Geneva, 12 August 1949, UNTS, Vol. 75, p. 287. See also Art. 49, Convention for
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August 1949, and relating to the Protection of Victims of International Armed Con-
flicts, Ceneva, 8 June 1977, United Nations, Oficial Records of the General As-
senmbly, doc. A/ 32/144, 15 August 1977.

FN111. See further infra, para. 62.

FN112. See, for exanple, the Swiss Penal Code, Art. 6bis, 1; the French Pena
Code, Art. 689-1; the Canadian Crinmes agai nst Humanity and War Crimes Act (2000),
Art. 8.

FN113. Public Prosecutor v. T., Suprenme Court (Hojesteret), Judgnent, 15 August
1995, Ugeskrift for Retsvaesen, 1995, p. 838, reported in Yearbook of I|Internation-
al Humanitarian Law, 1998, p. 431, and in R Maison, "Les premiers cas
d' application des dispositions pénales des Conventions de Genéve: commentaire des
af faires danoi se et francaise", eJlL, 1995, p. 260.

FN114. Cour de cassation (fr.), 26 March 1996, Bull. Crim, 1996, pp. 379-382.

FN115. Bundesgerichtshof 30 April 1999, 3 StR 215/98, NStZ, 1999, p. 396. See
also the critical note (Annmerkung) by Anmbos, ibid., pp. 405-406, who doesn't share
the view of the judges that a "legitimzing Iink" is required to allow Gernany to
exercise its jurisdiction over crimes perpetrated outside its territory by for-
ei gners agai nst foreigners, even if these anmobunt to serious crines under interna-
tional law (in casu genocide). In a recent judgment concerning the application of
t he Geneva Conventions, the Court, however, decided that such a |ink was not re-
qui red, since German jurisdiction was grounded on a bindi ng normof international
law instituting a duty to prosecute, so there could hardly be a violation of the
principle of non-intervention (Bundesgerichtshof, 21 February 2001, 3 StR 372/00,
retrievable on http://ww. hrr-strafrecht. de).

FN116. See, for exanple, the prosecutions instituted in Spain on the basis of
Article 23.4 of the Ley Orgénica del Poder Judicial (Law 6/1985 of 1 July 1985 on
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i nternational "core crimes" regardl ess of whether or not the person accused was in
New Zeal and at the time a decision was nmade to charge the person with an offence
(Sec. 8 (1) (c) (iii) of the International Crimes and International Crininal Court
Act, 2000).

FN117. The German CGovernnent very recently reached agreenent on a text for an
"International Crines Code" (VOl kerstrafgesetzbuch) (see Bundesm ni sterium der
Justiz, Mtteilung fir die Presse 02/02, Berlin, 16 January 2002). The new Code
woul d al l ow German | aw enf orcenent agencies to prosecute cases without any link to
Germany and wi thout the presence of the offender on the national territory.
However, if there is no link to Germany, the | aw enforcenent agenci es have discre-
tion to defer prosecution in such a case when an International Court or the Courts
of a State basing its jurisdiction on territoriality or personality were in fact
prosecuting the suspect (see Bundesm nisteriumder Justiz, Entwurf eines Gesetzes
zur Ei nfuhrung des VOl kerstraf gesetzbuches, pp. 19 and 89, to be consulted on the
Internet: http://ww. bnj. bund. de/i nages/ 11222. pdf).

FN118. See supra, footnote 5. The Court of Appeal of Ansterdam had, in its judg-
ment of 20 Novenber 2000, decided, inter alia, that M. Bouterse could be prosec-
uted in absentia on charges of torture (facts comritted in Surinanme in 1982). This
deci sion was reversed by the Dutch Supreme Court on 18 Septenber 2001, inter alia
on the point of the exercise of universal jurisdiction in absentia. The subm s-
sions of the Dutch Advocate CGeneral are attached to the judgnment of the Suprene
Court, loc. cit., paras. 113-137 and especially para. 138

FN119. See supra, para. 13.

FN120. ECHR, Al-Adsani v. United Kingdom 21 Novenmber 2001, para. 18, and the
concurring opinions of Judges Pellonpdd and Bratza, retrievable at: http://
www. echr. coe.int. See the discussion in Marks, "Torture and the Jurisdictional Im
munities of Foreign States", CLJ, 1997, pp. 8-10.

FN121. See Journal officiel de |'Assenbl ée nationale, 20 décenbre 1994, 2e
séance, p. 9446.

FN122. For recent sources see supra, footnote 98.
FN123. Supra, footnote 53.
FN124. Supra, footnote 54.
FN125. Supra, footnote 51

FN126. Al though the wording of Princeton Principle 1 (2) may appear somewhat con-
fusing, the authors definitely did not want to prevent a State frominitiating the
crimnal process, conducting an investigation, issuing an indictnment or requesting
extradition when the accused is not present, as is confirned by Principle 1 (3).
See the Commentary on the Princeton Principles at p. 44.
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FN127. On the subject of genocide and the CGenoci de Convention of 1948, the Inter-
nati onal Court of Justice held that "the rights and obligations enshrined by the
Convention are rights and obligations erga ommes'' and "that the obligation each
State thus has to prevent and to punish the crine of genocide is not territorially
limted by the Convention" (Application of the Convention on the Prevention and
Puni shment of the Crime of Genocide (Bosnia and Herzegovina v. Yugoslavia), Pre-
[imnary Objections, Judgnment, |.C J. Reports 1996 (Il1), p. 616, para. 31).

FN128. See supra, footnote 110.

FN129. See International Committee of the Red Cross, National Enforcenent of In-
ternational Humanitarian Law. Universal Jurisdiction over War Crines, retrievable
at: http://ww.icrc.org; R van Elst, "Inplenenting Universal Jurisdiction over
Grave Breaches of the Geneva Conventions", 13 LJIL, 2000, pp. 815-854.

FN130. G Guillaume, "La conpétence universelle. Formes anci ennes et nouvelles",
in M&l anges offerts a Georges Levasseur, 1992, p. 27.

FN131. Slavery Convention, Geneva, 25 Septenber 1926. League of Nations, Treaty
Series (LNTS), Vol. 60, p. 253.

FN132. International Convention for the Suppression of Counterfeiting Currency,
Geneva, 20 April 1929, LNTS, Vol. 112, p. 371.

FN133. Convention for the Suppression of Unlawful Seizure of Aircraft, signed at
The Hague on 16 Decemnber 1970, ILM 1971, p. 134.

FN134. Convention agai nst Torture and Other Cruel, Inhuman or Degradi ng Treat nent
or Puni shment, New York, 10 Decenber 1984, ILM 1984, p. 1027, with changes in
LM 1985, p. 535.

FN135. The Geneva Conventions of 1949 are unique in that they provide a mechani sm
whi ch goes further than the "aut dedere, aut judicare" nodel and which can be de-
scri bed as "aut judicare, aut dedere", or, even nore poignhantly, as "prino
prosequi, secundo dedere". See, respectively, R van Elst, loc. cit., pp. 818-819;
M Henzelin, op. cit., p. 353, para. 1112.

FN136. See M Henzelin, op. cit., p. 354, para. 1113.

FN137. See Menorial of the Congo, p. 59, "The obligation not to defeat the object
and purpose of the Statute of the International Crimnal Court." [Translation by
the Registry.]

FN138. See supra, footnotes 48 and 49.
FN139. See al so supra, para. 37.

FN140. M. Yerodia's visit to Belgiumis not nentioned in the Judgnment because
the Parties were rather unclear on this point. Yet, it seenms that M. Yerodia ef-
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fectively visited Belgiumon 17 June 2000. This was reported in the nmedia (see the
statenment by the Mnister for Foreign Affairs in De Standaard, 7 July 2000) and
also in a question that was put in Parliament to the Mnister of Justice. See oral
guestion put by M. Tony Van Parys to the Mnister of Justice concerning "the
political intervention by the Governnment in the proceedi ngs agai nst the Congol ese
M ni ster for Foreign Affairs, M. Yerodia" [translation by the Registry], Chanbre
des représentants de |la Bel gique, conpte rendu intégral avec conpte rendu ana-

| yti que, Conmission de la Justice, 14 Novenber 2000, CRIV 50 COM 294, p. 12. Des-
pite the fact that this fact is not, as such, recorded in the documents that were
before the International Court of Justice, | believe the Court could have taken
judicial notice of it.

FN141. Supra, para. 18.

FN142. See the statenent of the International Law Comnr ssion's Special Rappor-
teur, referred to supra, para. 17.

FN143. CR 2001/5, p. 14.
FN144. CR 2000/ 32.

FN145. Convention on Diplomatic Relations, Vienna, 18 April 1961, UNTS, Vol. 500,
p. 95.

FN146. J. Sal non, Manuel de droit diplomatique, 1994, p. 304.

FN147. J. Brown, "Diplomatic Inmunity: State Practice under the Vienna Convention
on Diplomatic Relations". 37 ICLQ 1988, p. 53.

FN148. See supra, para. 49.

FN149. See the Proposal for a Council Framework Decision on the European Arrest
Warrant and the Surrender Procedures between the Menber States, COM 2001)522,
avail abl e on the Internet: ht-
tp://europa.eu.int/eur-|ex/en/ com pdf/ 2001/ en_501PC0522. pdf. An anmended version
can be found in: Council of the European Union, Qutcome of Proceedings, 10 Decem
ber 2001, 14867/1/01 REV | COPEN 79 CATS 50.

FN150. Often, CGovernnments refrain fromrequesting extradition for political reas-
ons, as was shown in the case of M. Ocal an, where CGermany decided not to proceed
to request M. Ccalan's extradition fromltaly. See Press Reports: "Bonn stellt
Ausl i ef erungsersuchen fir COcal an zuruck", fRankfurter Allgeneine Zeitung, 21
November 1998, and "Di e Bundesregi erung verzichtet endgultig auf die Auslieferung
des Kurdenfihrers oCal an". fRankfurter Allgeneine Zeitung, 28 Novenmber 1998.

FN151. Interpol, General Secretariat, Rapport sur la val eur juridique des notices
rouges, |ICPOInterpol, General Assenbly, 66th Session, New Del hi, 15-21 Cctober
1997, AQV 66/ RAP/ 8, No. 8 Red Notices, as anended pursuant to resolution No. AGV
66/ RES/ 7.
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FN152. See the Dani sh hesitations concerning the accreditation of an Ambassador
for Israel, supra, footnote 21.

FN153. CR 2001/ 10/ 20.

FN154. See Article 14 of the 2001 ILC Draft Articles on State Responsibility,
United Nations doc. A/CN. 4/L.602/Rev.1, concerning the extension in tinme of the
breach of an international obligation, which states the follow ng:

"1. The breach of an international obligation by an act of a State not having a
continui ng character occurs at the nonent when the act is performed, even if its
ef fects conti nue.

2. The breach of an international obligation by an act of a State having a con-
ti nuing character extends over the entire period during which the act continues
and remains not in conformty with the international obligation ...""’

FN155. Questions of Interpretation and Application of the 1971 Mntreal Conven-
tion arising fromthe Aerial Incident at Lockerbie (Libyan Arab Janahiriya v.

Uni ted Kingdon), Prelimnary Objections, |1.C. J. Reports 1998, p. 23, para. 38
(jurisdiction) and p. 26, para. 44 (admissibility). See further, S. Rosenne, The
Law and Practice of the International Court, 1920-1996, Vol. |1, 1997, pp
521-522.

FN156. In the Questions of Interpretation and Application of the 1971 Montrea
Convention arising fromthe Aerial Incident at Lockerbie (Libyan Arab Jamahiriya
v. United Kingdom) case the Court only decided on the points of jurisdiction
(ibid., Prelimnary Objections, Judgnment, |.C J. Reports 1998, p. 30, para. 53
(1)) and adnmissibility (ibid., para. 53 (2)), not on nootness (ibid., p. 31, para.
53 (3)). The ratio decidendi for paragraphs 53 (1) and (2) is that the rel evant
date for the assessnent of both jurisdiction and admi ssibility is the date of the
filing of the Application. The Court did not make such a statenent in relation to
noot ness.

FN157. See supra, para. 35.

FN158. This expression is not synonynmous with de mninms non curat praetor in
civil law systens. See Black's Law Dictionary.

FN159. See supra, para. 37.

FN160. J. Verhoeven, "M Pinochet, la coutune internationale et |a conpétence
uni versel l e", Journal des tribunaux, 1999, p. 315; J. Verhoeven, "Vers un ordre
répressif universel ? Quel ques observations". AFDI, 1999, p. 55

I.C.J., 2002

CASE CONCERNI NG THE ARREST WARRANT OF 11 APRIL 2000
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