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CASE CONCERNI NG M LI TARY AND PARAM LI TARY ACTIVITIES I N AND AGAI NST NI CARAGUA
(Ni caragua v. United States of Anerica)

I nternati onal Court of Justice
June 27, 1986
CGeneral List No. 70

Judgnent of 27 June 1986
Separate Opi ni on:
Presi dent Nagendra Si ngh
Judge Lachs
Judge Ruda
Judge Elias
Judge Ago
Judge Sette-Canmara
Judge Ni
Di ssenting Opi ni ons:
Judge Oda
Judge Schwebe
Judge Sir Robert Jennings

*14 MERITS

Fail ure of Respondent to appear - Statute of the Court, Article 53 - Equality of
the parties.

Jurisdiction of the Court - Effect of application of nultilateral treaty reserva-
tion to United States declaration of acceptance of jurisdiction under Statute,
Article 36, paragraph 2 - Third State 'affected' by decision of the Court on dis-
pute arising under a nultilateral treaty - Character of objection to jurisdiction
not exclusively prelimnary - Rules of Court, Article 79.

Justiciability of the dispute - 'Legal dispute' (Statute, Article 36, paragraph
2).
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Est abl i shnent of facts - Relevant period - Powers of the Court - Press infornma-
tion and matters of public know edge - Statenments by representatives of States -
Evi dence of witnesses - Inplicit adm ssions - Material not presented in accordance
with Rules of Court.

Acts inputable to respondent State - Mning of ports - Attacks on oil install a-
tions and ot her objectives - Overflights - Support of armed bands opposed to CGov-
ernnment of applicant State - Encouragenent of conduct contrary to principles of
humani tarian | aw - Econonic pressure - Circunmstances precluding international re-
sponsibility - Possible justification of inputed acts - Conduct of Applicant dur-
ing rel evant period.

Applicable law - Customary international law - Opinio juris and State practice -
Si gni ficance of concordant views of Parties - Relationship between customary in-
ternational law and treaty law - United Nations Charter - Significance of Resol u-
tions of United Nations General Assenbly and Organi zati on of Anmerican States CGen-
eral Assenbly.

*15 Principle prohibiting recourse to the threat or use of force in internation-
al relations - Inherent right of self-defence - Conditions for exercise - Indi-
vidual and collective self-defence - Response to arned attack - Declaration of
havi ng been the object of arnmed attack and request for neasures in the exercise of
col l ective sel f-defence

Principle of non-intervention - Content of the principle - Opinion juris - State
practice - Question of collective counter-nmeasures in response to conduct not
anmpunting to arnmed attack

State sovereignty - Territory - Airspace - Internal and territorial waters -
Ri ght of access of foreign vessels.

Principles of humanitarian law - 1949 Geneva Conventions - M ninmumrul es applic-
able - Duty of States not to encourage disrespect for humanitarian | aw - Notifica-
tion of existence and |ocation of m nes.

Respect for human rights - Right of States to choose political system ideol ogy
and al li ances.

1956 Treaty of Friendship, Commerce and Navigation - Jurisdiction of the Court -
bl i gation under customary international |aw not to commt acts calculated to de-
feat object and purpose of a treaty - Review of relevant treaty provisions.

Claimfor reparation.
Peaceful settlenent of disputes.

Judgment

Present: President NAGENDRA SINGH; Vice-President DE LACHARRI ERE; Judges LACHS
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RUDA, ELIAS, ODA, AGO, SETTE- CAMARA, SCHWEBEL, Sir Robert JENNI NGS, MBAYE, BED-
JAQUI, NI, EVENSEN; Judge ad hoc COLLI ARD; Regi strar TORRES BERNARDEZ.

In the case concerning mlitary and paramlitary activities in and agai nst
Ni car agua,

bet ween

t he Republic of Nicaragua,

represented by

H E. M. Carlos Arguello Gonez, Ambassador,
as Agent and Counsel,

M. lan Browlie, QC. , F.B.A , Chichele Professor of Public International Law in
the University of Oxford; Fellow of Al Souls College, Oxford,

Hon. Abram Chayes, Felix Frankfurter Professor of Law, Harvard Law School; Fel-
| ow, American Acadeny of Arts and Sciences,

M. Alain Pellet, Professor at the University of Paris-Nord and the Institut
d' etudes politiques de Paris,

*16 M. Paul S. Reichler, Reichler and Appel baum Washington, D.C.; Menber of
the Bar of the United States Supreme Court; Menber of the Bar of the District of
Col umbi a,

as Counsel and Advocates,

M. Augusto Zanora Rodri guez, Legal Adviser to the Foreign Mnistry of the Repub-
lic of Nicaragua,

M ss Judith C. Appel baum Reichler and Appel baum Washington, D.C.; Menber of the
Bars of the District of Colunbia and the State of California,

M. David W ppman, Reichler and Appel baum Washi ngton, D.C.,
as Counsel ,

and

the United States of America,

THE COURT,

conposed as above,

delivers the follow ng Judgnent:
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1. On 9 April 1984 the Anbassador of the Republic of N caragua to the Netherlands
filed in the Registry of the Court an Application instituting proceedi ngs agai nst
the United States of America in respect of a dispute concerning responsibility for
mlitary and paramilitary activities in and against Nicaragua. |In order to found
the jurisdiction of the Court the Application relied on declarations made by the
Parti es accepting the conpul sory jurisdiction of the Court under Article 36 of the
Statute.

2. Pursuant to Article 40, paragraph 2, of the Statute, the Application was at
once conmuni cated to the Governnment of the United States of America. In accord-
ance with paragraph 3 of that Article, all other States entitled to appear before
the Court were notified of the Application.

3. At the sane tine as the Application was filed, the Republic of Nicaragua al so
filed a request for the indication of provisional neasures under Article 41 of the
Statute. By an Order dated 10 May 1984, the Court rejected a request nade by the
United States for renoval of the case fromthe list, indicated, pending its fina
decision in the proceedings, certain provisional neasures, and decided that, until
the Court delivers its final judgment in the case, it would keep the matters
covered by the Order continuously under review.

4. By the said Oder of 10 May 1984, the Court further decided that the witten
proceedings in the case should first be addressed to the questions of the juris-
diction of the Court to entertain the dispute and of the admissibility of the Ap-
plication. By an O der dated 14 May 1984, the President of the Court fixed 30
June 1984 as time-limt for the filing of a Menorial by the Republic of Nicaragua
and 17 August 1984 as time-linmt for the filing of a Counter-Menorial by the
United States of America on the questions of jurisdiction and adnissibility and
these pleadings were duly filed within the tinme-linmts fixed.

5. Inits Menorial on jurisdiction and admi ssibility, the Republic of Nicaragua
contended that, in addition to the basis of jurisdiction relied on in the Applica-
tion, a Treaty of Friendship, Comrerce and Navigation signed by the Parties *17 in
1956 provi des an independent basis for jurisdiction under Article 36, paragraph 1,
of the Statute of the Court.

6. Since the Court did not include upon the bench a judge of Nicaraguan national -
ity, Nicaragua, by a letter dated 3 August 1984, exercised its right under Article
31, paragraph 2, of the Statute of the Court to choose a judge ad hoc to sit in
the case. The person so designated was Professor Cl aude-Al bert Colliard.

7. On 15 August 1984, two days before the closure of the witten proceedings on
the questions of jurisdiction and adnmi ssibility, the Republic of El Salvador filed
a Declaration of Intervention in the case under Article 63 of the Statute. Having
been supplied with the witten observations of the Parties on the Declaration pur-
suant to Article 83 of the Rules of Court, the Court, by an Order dated 4 Cctober
1984, decided not to hold a hearing on the Declaration of Intervention, and de-
ci ded that that Declaration was inadm ssible inasmuch as it related to the phase
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of the proceedings then current.

8. On 8-10 Cctober and 15-18 COctober 1984 the Court held public hearings at which
it heard the argument of the Parties on the questions of the jurisdiction of the
Court to entertain the dispute and the adm ssibility of the Application.

9. By a Judgnent dated 26 Novenber 1984, the Court found that it had jurisdiction
to entertain the Application on the basis of Article 36, paragraphs 2 and 5, of
the Statute of the Court; that it had jurisdiction to entertain the Application
in so far as it relates to a dispute concerning the interpretation or application
of the Treaty of Friendship, Conmerce and Navi gation between the United States and
Ni caragua of 21 January 1956, on the basis of Article XXIV of that Treaty; that
it had jurisdiction to entertain the case; and that the Application was adni ss-

i ble.

10. By a letter dated 18 January 1985 the Agent of the United States referred to
the Court's Judgnent of 26 Novenber 1984 and infornmed the Court as foll ows:

"the United States is constrained to conclude that the judgnent of the Court was
clearly and mani festly erroneous as to both fact and law. The United States re-
mains firmy of the view, for the reasons given in its witten and oral pleadings
that the Court is without jurisdiction to entertain the dispute, and that the
Ni caraguan application of 9 April 1984 is inadm ssible. Accordingly, it is ny
duty to informyou that the United States intends not to participate in any fur-
ther proceedings in connection with this case, and reserves its rights in respect
of any decision by the Court regarding N caragua's clains.'

11. By an Order dated 22 January 1985 the President of the Court, after referring
to the letter fromthe United States Agent, fixed 30 April 1985 as tinme-linmt for
a Menorial of Nicaragua and 31 May 1985 as tine-limt for a Counter-Menorial of
the United States of Anerica on the nerits of the dispute. The Menorial of
Ni caragua was filed within the tine-limt so fixed; no pleading was filed by the
United States of Anerica, nor did it nake any request for extension of the tine-
l[imt. Inits Menorial, comunicated to the United States pursuant to Article 43
of the Statute of the Court, Nicaragua invoked Article 53 of the Statute and
call ed upon the Court to decide the case despite the failure of the Respondent to
appear and defend.

*18 12. On 10 Septenber 1985, immediately prior to the opening of the oral pro-
ceedi ngs, the Agent of Nicaragua submitted to the Court a nunber of docunents re-
ferred to as 'Suppl enmental Annexes' to the Menorial of N caragua. In application
of Article 56 of the Rules of Court, these docunents were treated as 'new docu-
ments' and copies were transnitted to the United States of Anerica, which did not
| odge any objection to their production.

13. On 12-13 and 16-20 Septenber 1985 the Court held public hearings at which it
was addressed by the follow ng representatives of Nicaragua: HE M. Carlos Ar-
guel l o Gonmez, Hon. Abram Chayes, M. Paul S. Reichler, M. lan Brownlie, and M.
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Alain Pellet. The United States was not represented at the hearing. The foll ow
ing witnesses were called by Ni caragua and gave evi dence: Commander Luis Carrion,
Vice-Mnister of the Interior of N caragua (exanmined by M. Brownlie); Dr. David
MacM chael , a forner officer of the United States Central Intelligence Agency
(ClA) (exam ned by M. Chayes); Professor Mchael John d ennon (exam ned by M.
Rei chler); Father Jean Loison (exanmi ned by M. Pellet); M. WIIliam Huper, Mn-
i ster of Finance of Nicaragua (examnined by M. Arguello Gonez). Questions were
put by Menbers of the Court to the witnesses, as well as to the Agent and counsel
of Nicaragua, and replies were given either orally at the hearing or subsequently
in witing. On 14 October 1985 the Court requested Nicaragua to nake avail abl e
certain further information and docunments, and one Menber of the Court put a ques-
tion to Nicaragua. The verbatimrecords of the hearings and the information and
docurents supplied in response to these requests were transmtted by the Registrar
to the United States of Anmerica.

14. Pursuant to Article 53, paragraph 2, of the Rules of Court, the pleadings and
annexed docunents were made accessible to the public by the Court as fromthe date
of opening of the oral proceedings.

15. In the course of the witten proceedings, the foll owi ng subm ssions were
presented on behal f of the Governnent of Nicaragua:

in the Application:

"Ni caragua, reserving the right to supplement or to amend this Application and
subject to the presentation to the Court of the relevant evidence and | egal argu-
ment, requests the Court to adjudge and declare as foll ows:

(a) That the United States, in recruiting, training, armng, equipping, financing,
suppl yi ng and ot herwi se encouragi ng, supporting, aiding, and directing mlitary
and param litary actions in and agai nst Ni caragua, has violated and is violating
its express charter and treaty obligations to Nicaragua, and in particular, its
charter and treaty obligations under:

- Article 2 (4) of the United Nations Charter;
- Articles 18 and 20 of the Charter of the Organization of Anmerican States;
- Article 8 of the Convention on Rights and Duties of States;

- Article I, Third, of the Convention concerning the Duties and Rights of States
in the Event of Civil Strife.

(b) That the United States, in breach of its obligation under general and custom
ary international |aw, has violated and is violating the sovereignty of Ni caragua

by:

*19 - arned attacks against Nicaragua by air, land and sea;
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- incursions into Nicaraguan territorial waters;
- aerial trespass into Ni caraguan airspace;

- efforts by direct and indirect neans to coerce and intim date the Governnent of
Ni car agua

(c) That the United States, in breach of its obligation under general and custom
ary international |aw, has used and is using force and the threat of force against
Ni car agua

(d) That the United States, in breach of its obligation under general and custom
ary international |aw, has intervened and is intervening in the internal affairs
of Ni caragua.

(e) That the United States, in breach of its obligation under general and custom
ary international law, has infringed and is infringing the freedomof the high
seas and interrupting peaceful maritinme conmerce.

(f) That the United States, in breach of its obligation under general and custom
ary international law, has killed, wounded and ki dnapped and is killing, wounding
and ki dnapping citizens of Nicaragua.

(g) That, in view of its breaches of the foregoing | egal obligations, the United
States is under a particular duty to cease and desist imrediately: fromall use of
force - whether direct or indirect, overt or covert - against N caragua, and from
all threats of force against N caragua;

fromall violations of the sovereignty, territorial integrity or political inde-
pendence of Nicaragua, including all intervention, direct or indirect, in the in-
ternal affairs of N caragua;

fromall support of any kind - including the provision of training, arms, am
muni tion, finances, supplies, assistance, direction or any other form of support -
to any nation, group, organization, novement or individual engaged or planning to
engage in mlitary or paranmlitary actions in or against Nicaragua;

fromall efforts to restrict, block or endanger access to or from N caraguan
ports;

and fromall killings, woundi ngs and ki dnappi ngs of Nicaraguan citizens.

(h) That the United States has an obligation to pay Nicaragua, in its own right
and as parens patriae for the citizens of Nicaragua, reparations for damages to
person, property and the Ni caraguan econony caused by the foregoing violations of
international law in a sumto be determ ned by the Court. Nicaragua reserves the
right to introduce to the Court a precise evaluation of the damages caused by the
United States';
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in the Menorial on the nerits:

' The Republic of Ni caragua respectfully requests the Court to grant the foll ow
ing relief:

First: the Court is requested to adjudge and declare that the United *20
States has violated the obligations of international law indicated in this Menori-
al, and that in particular respects the United States is in continuing violation
of those obligations.

Second: the Court is requested to state in clear terms the obligation which
the United States bears to bring to an end the aforesaid breaches of internationa
| aw.

Third: the Court is requested to adjudge and declare that, in consequence of
the violations of international law indicated in this Menorial, conpensation is
due to Nicaragua, both on its own behalf and in respect of wongs inflicted upon
its nationals; and the Court is requested further to receive evidence and to de-
term ne, in a subsequent phase of the present proceedings, the quantum of damages
to be assessed as the conpensation due to the Republic of Nicaragua

Fourth: wthout prejudice to the foregoing request, the Court is requested to
award to the Republic of Nicaragua the sum of 370,200,000 United States doll ars,
whi ch sum constitutes the m ni num val uati on of the direct damages, with the excep-
tion of danmges for killing nationals of Nicaragua, resulting fromthe violations
of international law indicated in the substance of this Menorial

Wth reference to the fourth request, the Republic of Nicaragua reserves the
right to present evidence and argunment, with the purpose of elaborating the nminim
um (and in that sense provisional) valuation of direct damages and, further, with
t he purpose of claimng conpensation for the killing of nationals of Nicaragua and
consequential loss in accordance with the principles of international lawin re-
spect of the violations of international |aw generally, in a subsequent phase of
the present proceedings in case the Court accedes to the third request of the Re-
public of N caragua.

16. At the conclusion of the |last statenent nmade on behal f of Nicaragua at the
hearing, the final subm ssions of N caragua were presented, which subni ssions were
identical to those contained in the Menorial on the nerits and set out above

17. No pleadings on the nerits having been filed by the United States of Anerica
whi ch was al so not represented at the oral proceedi ngs of Septenber 1985, no sub-
nm ssions on the nerits were presented on its behal f.

* *k *k *x %

18. The dispute before the Court between Nicaragua and the United States concerns
events in N caragua subsequent to the fall of the Governnment of President Anastas-
i 0 Sonpza Debayle in N caragua in July 1979, and activities of the Governnent of
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the United States in relation to Ni caragua since that time. Follow ng the depar-
ture of President Sonpza, a Junta of National Reconstruction and an 18- nmenber gov-
ernnent was installed by the body which had | ed the arnmed opposition to President
Sonpza, the Frente Sandinista de Liberacion Nacional (FSLN). That body had ini -
tially an extensive share in the new government, described as a 'denocratic coali-
tion', and as a result of later resignations and reshuffles, becanme *21 alnost its
sol e component. Certain opponents of the new Government, primarily supporters of
the former Sonpza Government and in particular ex-nmenbers of the National Guard
formed thenselves into irregular nmilitary forces, and comenced a policy of arned
opposition, though initially on a limted scale.

19. The attitude of the United States Governnment to the 'denocratic coalition
governnment' was at first favourable; and a progranme of economic aid to N caragua
was adopted. However by 1981 this attitude had changed. United States aid to
Ni car agua was suspended in January 1981 and terminated in April 1981. According
to the United States, the reason for this change of attitude was reports of in-
vol verent of the Governnment of Ni caragua in |ogistical support, including provi-
sion of arnms, for guerrillas in El Salvador. There was however no interruption in
di pl omatic rel ations, which have continued to be maintained up to the present
time. |In Septenmber 1981, according to testinony called by N caragua, it was de-
cided to plan and undertake activities directed agai nst N caragua.

20. The armed opposition to the new Governnent in Nicaragua, which originally
conprised various novenents, subsequently becane organized into two main groups:
the Fuerza Denocratica Nicaraguense (FDN) and the Alianza Revol uci onari a Denocr at -
ica (ARDE). The first of these grew from 1981 onwards into a trained fighting
force, operating along the borders with Honduras; the second, fornmed in 1982, op-
erated along the borders with Costa Rica. The precise extent to which, and manner
in which, the United States Government contributed to bringing about these devel -
opnents will be studied nore closely later in the present Judgnent. However
after an initial period in which the 'covert' operations of United States person-
nel and persons in their pay were kept from becom ng public know edge, it was nmade
clear, not only in the United States press, but also in Congress and in official
statenments by the President and high United States officials, that the United
St at es Governnment had been giving support to the contras, a term enployed to de-
scri be those fighting agai nst the present Nicaraguan Governnent. |In 1983 budget-
ary legislation enacted by the United States Congress nade specific provision for
funds to be used by United States intelligence agencies for supporting '"directly

or indirectly, military or paranilitary operations in N caragua'. According to
Ni caragua, the contras have caused it considerable material damage and wi despread
|l oss of life, and have also conmmitted such acts as killing of prisoners, indis-
crimnate killing of civilians, torture, rape and kidnapping. It is contended by

Ni caragua that the United States Governnent is effectively in control of the con-
tras, that it devised their strategy and directed their tactics, and that the pur-
pose of that Government was, fromthe beginning, to overthrow the Governnent of

Ni car agua
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21. Nicaragua clains furthernore that certain mlitary or paranmilitary operations
against it were carried out, not by the contras, who at the tinme clainmed respons-
ibility, but by persons in the pay of the United States *22 Government, and under
the direct command of United States personnel, who also participated to sone ex-
tent in the operations. These operations will also be nore closely exam ned bel ow
in order to determine their legal significance and the responsibility for them
they include the m ning of certain N caraguan ports in early 1984, and attacks on
ports, oil installations, a naval base, etc. Nicaragua has al so conpl ai ned of
overflights of its territory by United States aircraft, not only for purposes of
intelligence-gathering and supply to the contras in the field, but also in order
to intindate the popul ation.

22. In the economc field, N caragua clainms that the United States has w t hdrawn
its own aid to Nicaragua, drastically reduced the quota for inports of sugar from
Ni caragua to the United States, and inposed a trade enmbargo; it has also used its
influence in the Inter-Anerican Devel opnent Bank and the International Bank for
Reconstructi on and Devel opnent to bl ock the provision of |oans to N caragua.

23. As a matter of law, Nicaragua clains, inter alia, that the United States has
acted in violation of Article 2, paragraph 4, of the United Nations Charter, and
of a customary international |aw obligation to refrain fromthe threat or use of
force; that its actions anpbunt to intervention in the internal affairs of
Ni caragua, in breach of the Charter of the Organi zation of Anerican States and of
rul es of customary international |aw forbidding intervention; and that the United
States has acted in violation of the sovereignty of N caragua, and in violation of
a nunber of other obligations established in general custonmary international |aw
and in the inter-Anerican system The actions of the United States are al so
claimed by Ni caragua to be such as to defeat the object and purpose of a Treaty of
Fri endshi p, Comrerce and Navi gati on concl uded between the Parties in 1956, and to
be in breach of provisions of that Treaty.

24. As already noted, the United States has not filed any pleading on the nmerits
of the case, and was not represented at the hearings devoted thereto. It did
however meke clear in its Counter-Menorial on the questions of jurisdiction and
admi ssibility that 'by providing, upon request, proportionate and appropriate as-
sistance to third States not before the Court' it clains to be acting in reliance
on the inherent right of self-defence 'guaranteed . . . by Article 51 of the
Charter' of the United Nations, that is to say the right of collective self-de-
fence.

25. Various elements of the present dispute have been brought before the United
Nati ons Security Council by Nicaragua, in April 1984 (as the Court had occasion to
note in its Order of 10 May 1984, and in its Judgment on jurisdiction and adm ss-
ibility of 26 Novenber 1984, |1.C. J. Reports 1984, p. 432, para. 91), and on a num
ber of other occasions. The subject-matter of the dispute also forns part of
wi der issues affecting Central Anerica at present being dealt with on a regional
basis in the *23 context of what is known as the 'Contadora Process' (l1.C.J. Re-

© 2007 Thonmson/West. No Cdaimto Oig. US Gov. Wrks.



19861.C.J. 14 FOR EDUCATIONAL USE ONLY Page 11
1986 WL 522 (1.C.J.), 1986 1.C.J. 14
(Citeas: 19861.C.J. 14)

ports 1984, pp. 183-185, paras. 34-36; pp. 438-441, paras. 102-108).

* k%

26. The position taken up by the Governnent of the United States of Anerica in
the present proceedings, since the delivery of the Court's Judgnment of 26 Novenber
1984, as defined in the letter fromthe United States Agent dated 18 January 1985,
brings into operation Article 53 of the Statute of the Court, which provides that
"Whenever one of the parties does not appear before the Court, or fails to defend
its case, the other party may call upon the Court to decide in favour of its
claim. N caragua, has, in its Menorial and oral argument, invoked Article 53 and
asked for a decision in favour of its claim A special feature of the present case
is that the United States only ceased to take part in the proceedings after a
Judgnent had been given adverse to its contentions on jurisdiction and adm ssibil -
ity. Furthernore, it stated when doing so 'that the judgnment of the Court was
clearly and manifestly erroneous as to both fact and law , that it '"remains firmy
of the view. . . that the Court is without jurisdiction to entertain the dispute
and that the United States 'reserves its rights in respect of any decision by the
Court regarding Nicaragua's clainms'.

27. When a State naned as party to proceedi ngs before the Court decides not to
appear in the proceedings, or not to defend its case, the Court usually expresses
regret, because such a decision obviously has a negative inpact on the sound ad-

mnistration of justice (cf. Fisheries Jurisdiction, |I.C J. Reports 1973, p. 7,
para. 12; p. 54, para. 13; [1.C J. Reports 1974, p. 9, para. 17; p. 181, para.
18; Nuclear Tests, |.C J. Reports 1974, p. 257, para. 15; p. 461, para. 15; Ae-
gean Sea Continental Shelf, |1.C J. Reports 1978, p. 7, para. 15; United States

Di pl omati ¢ and Consular Staff in Tehran, 1.C. J. Reports 1980, p. 18, para. 33).

In the present case, the Court regrets even nore deeply the decision of the re-
spondent State not to participate in the present phase of the proceedi ngs, because
this decision was made after the United States had participated fully in the pro-
ceedi ngs on the request for provisional neasures, and the proceedings on jurisdic-
tion and adm ssibility. Having taken part in the proceedings to argue that the
Court lacked jurisdiction, the United States thereby acknow edged that the Court
had the power to make a finding on its own jurisdiction to rule upon the nerits.

It is not possible to argue that the Court had jurisdiction only to declare that
it lacked jurisdiction. |In the normal course of events, for a party to appear be-
fore a court entails acceptance of the possibility of the court's finding against
that party. Furthernore the Court is bound to enphasize that the non-participation
of a party in the proceedings at any stage of the case cannot, in any circum
stances, affect the validity of its judgnent. Nor does such validity depend upon
the acceptance of that judgnent by one party. The fact that a State purports to
'reserve its rights' *24 in respect of a future decision of the Court, after the
Court has determined that it has jurisdiction, is clearly of no effect on the
validity of that decision. Under Article 36, paragraph 6, of its Statute, the
Court has jurisdiction to deternmine any dispute as to its own jurisdiction, and
its judgnment on that matter, as on the nerits, is final and binding on the parties
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under Articles 59 and 60 of the Statute (cf. Corfu Channel, Judgnment of 15 Decem
ber 1949, 1.C. J. Reports 1949, p. 248).

28. When Article 53 of the Statute applies, the Court is bound to 'satisfy it-
self, not only that it has jurisdiction in accordance with Articles 36 and 37, but
al so that the claim of the party appearing is well founded in fact and law. In
the present case, the Court has had the benefit of both Parties pleading before it
at the earlier stages of the procedure, those concerning the request for the in-
di cati on of provisional nmeasures and to the questions of jurisdiction and adni ss-
ibility. By its Judgment of 26 November 1984, the Court found, inter alia, that
it had jurisdiction to entertain the case; it nmust however take steps to 'satisfy
itself' that the clainms of the Applicant are 'well founded in fact and law . The
guestion of the application of Article 53 has been dealt with by the Court in a
nunber of previous cases, referred to above, and the Court does not therefore find
it necessary to recapitulate the content of these decisions. The reasoning adop-
ted to dispose of the basic problens arising was essentially the sanme, although
the words used may have differed slightly fromcase to case. Certain points of
princi pl e may however be restated here. A State which decides not to appear nust
accept the consequences of its decision, the first of which is that the case wll
continue without its participation; the State which has chosen not to appear re-
mai ns a party to the case, and is bound by the eventual judgment in accordance
with Article 59 of the Statute. There is however no question of a judgnment auto-
matically in favour of the party appearing, since the Court is required, as nen-
ti oned above, to 'satisfy itself' that that party's claimis well founded in fact
and | aw.

29. The use of the term'satisfy itself' in the English text of the Statute (and
in the French text the term's'assurer') inplies that the Court nmust attain the
same degree of certainty as in any other case that the claimof the party appear-
ing is sound in law, and, so far as the nature of the case permts, that the facts
on which it is based are supported by convincing evidence. For the purpose of de-
ciding whether the claimis well founded in law, the principle jura novit curia
signifies that the Court is not solely dependent on the argunment of the parties
before it with respect to the applicable law (cf. 'Lotus', P.CI.J., Series A No.
10, p. 31), so that the absence of one party has less inpact. As the Court ob-
served in the Fisheries Jurisdiction cases:

"The Court . . ., as an international judicial organ, is deemed to take judi-
cial notice of international law, and is therefore required in a case falling un-
der Article 53 of the Statute, as in any other case, to consider on its own initi-
ative all rules of international |aw which may be *25 relevant to the settl enent
of the dispute. It being the duty of the Court itself to ascertain and apply the
rel evant law in the given circunstances of the case, the burden of establishing or
proving rules of international |aw cannot be inposed upon any of the parties, for
the law lies within the judicial know edge of the Court.' (1.C J. Reports 1974,
p. 9, para. 17; p. 181, para. 18.)
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Nevert hel ess the views of the parties to a case as to the law applicable to their
di spute are very material, particularly, as will be explained bel ow (paragraphs
184 and 185), when those views are concordant. |In the present case, the burden

| ai d upon the Court is therefore sonewhat |ightened by the fact that the United
States participated in the earlier phases of the case, when it submitted certain
argunents on the | aw which have a bearing also on the nerits.

30. As to the facts of the case, in principle the Court is not bound to confine
its consideration to the material formally submitted to it by the parties (cf.
Brazilian Loans, P.C.1.J., Series A No. 20/21, p. 124; Nuclear Tests, |.C J. Re-
ports 1974, pp. 263-264, paras. 31, 32). Nevertheless, the Court cannot by its
own enquiries entirely make up for the absence of one of the Parties; that ab-
sence, in a case of this kind invol ving extensive questions of fact, nust neces-
sarily limt the extent to which the Court is informed of the facts. It would
furthernmore be an over-sinplification to conclude that the only detrinmental con-
sequence of the absence of a party is the lack of opportunity to submt argument
and evidence in support of its own case. Proceedings before the Court call for
vigilance by all. The absent party also forfeits the opportunity to counter the
factual allegations of its opponent. It is of course for the party appearing to
prove the allegations it makes, yet as the Court has hel d:

"While Article 53 thus obliges the Court to consider the subm ssions of the
Party which appears, it does not conpel the Court to exami ne their accuracy in al
their details; for this might in certain unopposed cases prove inpossible in
practice.' (Corfu Channel, 1.C J. Reports 1949, p. 248.)

31. Wiile these are the guiding principles, the experience of previous cases in
whi ch one party has deci ded not to appear shows that sonething nore is invol ved
Though formally absent fromthe proceedings, the party in question frequently sub-
mts to the Court letters and docunments, in ways and by neans not contenpl ated by
the Rules. The Court has thus to strike a balance. On the one hand, it is valu-
able for the Court to know the views of both parties in whatever formthose views
may have been expressed. Further, as the Court noted in 1974, where one party is
not appearing 'it is especially incunmbent upon the Court to satisfy itself that it
is in possession of all the available facts' (Nuclear Tests, |.C J. Reports 1974,
p. 263, para. 31; p. 468, para. 32). On the other hand, the Court has to enphas-
ize *26 that the equality of the parties to the dispute nust remain the basic
principle for the Court. The intention of Article 53 was that in a case of non-
appearance neither party should be placed at a disadvantage; therefore the party
whi ch declines to appear cannot be permitted to profit fromits absence, since
this would anpbunt to placing the party appearing at a di sadvantage. The provi -
sions of the Statute and Rul es of Court concerning the presentation of pleadings
and evidence are designed to secure a proper administration of justice, and a fair
and equal opportunity for each party to conmrent on its opponent's contentions. The
treatment to be given by the Court to conmunications or material emanating from
the absent party nust be determ ned by the weight to be given to these different
consi derations, and is not susceptible of rigid definition in the formof a pre-
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ci se general rule. The vigilance which the Court can exerci se when aided by the
presence of both parties to the proceedings has a counterpart in the special care
it has to devote to the proper adm nistration of justice in a case in which only
one party is present.

32. Before proceeding further, the Court considers it appropriate to deal with a
prelimnary question, relating to what may be referred to as the justiciability of

the dispute submitted to it by N caragua. |In its Counter-Menorial on jurisdiction
and admi ssibility the United States advanced a nunber of argunents why the claim
should be treated as inadnmissible: inter alia, again according to the United

States, that a claimof unlawful use of arnmed force is a matter committed by the
United Nations Charter and by practice to the exclusive conpetence of other or-
gans, in particular the Security Council; and that an 'ongoing arnmed conflict' in-
vol ving the use of arned force contrary to the Charter is one with which a court
cannot deal effectively w thout overstepping proper judicial bounds. These argu-
ments were exam ned by the Court in its Judgnment of 26 Novenber 1984, and rejec-
ted. No further argunents of this nature have been subnmitted to the Court by the
United States, which has not participated in the subsequent proceedi ngs. However
t he exami nation of the nmerits which the Court has now carried out shows the exist-
ence of circumstances as a result of which, it mght be argued, the dispute, or
that part of it which relates to the questions of use of force and collective

sel f-defence, would be nonjusticiable.

33. In the first place, it has been suggested that the present dispute should be
decl ared non-justiciable, because it does not fall into the category of 'l egal

di sputes' within the nmeaning of Article 36, paragraph 2, of the Statute. It is
true that the jurisdiction of the Court under that provisionis |linmted to 'lega
di sputes' concerning any of the matters enunerated in the text. The question
whet her a given dispute between two States is or is not a 'legal dispute' for the
purposes of this provision may itself be a matter in dispute between those two
States; and if so, that dispute is to be *27 settled by the decision of the Court
in accordance with paragraph 6 of Article 36. 1In the present case, however, this
particul ar point does not appear to be in dispute between the Parties. The United
States, during the proceedi ngs devoted to questions of jurisdiction and adm ssi b-
ility, advanced a nunber of grounds why the Court should find that it had no jur-
isdiction, or that the claimwas not adnmissible. It relied inter alia on proviso
(c) toits own declaration of acceptance of jurisdiction under Article 36, para-
graph 2, w thout ever advancing the nmore radical argunent that the whol e decl ara-
tion was inapplicable because the dispute brought before the Court by Nicaragua
was not a 'legal dispute' within the nmeaning of that paragraph. As a matter of
adm ssibility, the United States objected to the application of Article 36, para-
graph 2, not because the dispute was not a 'legal dispute', but because of the ex-
press allocation of such matters as the subject of N caragua's clains to the
political organs under the United Nations Charter, an argunent rejected by the
Court in its Judgnent of 26 Novenber 1984 (1.C.J. Reports 1984, pp. 431- 436).
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Simlarly, while the United States contended that the nature of the judicial func-
tion precludes its application to the substance of Nicaragua's allegations in this
case - an argunent which the Court was again unable to uphold (ibid., pp. 436-438)
-, it was careful to enphasize that this did not mean that it was arguing that in-
ternational |aw was not relevant or controlling in a dispute of this kind. In
short, the Court can see no indication whatsoever that, even in the view of the
United States, the present dispute falls outside the category of 'legal disputes
to which Article 36, paragraph 2, of the Statute applies. It nust therefore pro-
ceed to examine the specific clainms of N caragua in the light of the internationa
[ aw appl i cabl e.

34. There can be no doubt that the issues of the use of force and collective

sel f-defence raised in the present proceedings are issues which are regul ated both
by customary international |law and by treaties, in particular the United Nations
Charter. Yet it is also suggested that, for another reason, the questions of this
ki nd which arise in the present case are not justiciable, that they fall outside
the limts of the kind of questions a court can deal with. It is suggested that
the plea of collective self-defence which has been advanced by the United States
as a justification for its actions with regard to Nicaragua requires the Court to
deternm ne whether the United States was legally justified in adjudging itself un-
der a necessity, because its own security was in jeopardy, to use force in re-
sponse to foreign intervention in El Salvador. Such a determination, it is said,

i nvol ves a pronouncenent on political and mlitary matters, not a question of a
kind that a court can usefully attenpt to answer

35. As will be further explained below, in the circunstances of the dispute now
before the Court, what is in issue is the purported exercise by the United States
of a right of collective self-defence in response to an arned attack on anot her
State. The possible |awful ness of a response to the imm nent threat of an arned
attack which has not yet taken place has not *28 been raised. The Court has
therefore to determne first whether such attack has occurred, and if so whether
the neasures allegedly taken in self-defence were a legally appropriate reaction
as a matter of collective self-defence. To resolve the first of these questions,
the Court does not have to determ ne whether the United States, or the State which
may have been under attack, was faced with a necessity of reacting. Nor does its
exam nation, if it determnes that an arned attack did occur, of issues relating
to the collective character of the self-defence and the kind of reaction, neces-
sarily involve it in any evaluation of military considerations. Accordingly the
Court can at this stage confine itself to a finding that, in the circunstances of
the present case, the issues raised of collective self-defence are issues which it
has conpetence, and is equi pped, to determ ne

* k* %

36. By its Judgnment of 26 Novenber 1984, the Court found that it had jurisdiction
to entertain the present case, first on the basis of the United States declaration
of acceptance of jurisdiction, under the optional clause of Article 36, paragraph
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2, of the Statute, deposited on 26 August 1946 and secondly on the basis of Art-
icle XXIV of a Treaty of Friendship, Conmerce and Navi gation between the Parties,
signed at Managua on 21 January 1956. The Court notes that since the institution
of the present proceedings, both bases of jurisdiction have been term nated. On 1
May 1985 the United States gave witten notice to the Governnent of Nicaragua to
terminate the Treaty, in accordance with Article XXV, paragraph 3, thereof; that
notice expired, and thus terninated the treaty relationship, on 1 May 1986. On 7
October 1985 the United States deposited with the Secretary-General of the United
Nati ons a notice terninating the declaration under the optional clause, in accord-
ance with the terns of that declaration, and that notice expired on 7 April 1986.
These circunstances do not however affect the jurisdiction of the Court under Art-
icle 36, paragraph 2, of the Statute, or its jurisdiction under Article XXV,
paragraph 2, of the Treaty to deternmine 'any dispute between the Parties as to the
interpretation or application' of the Treaty. As the Court pointed out in the

Not t ebohm case:

"When an Application is filed at a tinme when the law in force between the
parties entails the conpulsory jurisdiction of the Court . . . the filing of the
Application is nerely the condition required to enable the cl ause of conpul sory
jurisdiction to produce its effects in respect of the claimadvanced in the Ap-
plication. Once this condition has been satisfied, the Court must deal with the
claim it has jurisdiction to deal with all its aspects, whether they relate to
jurisdiction, to adm ssibility or to the nerits. An extrinsic fact such as the
subsequent *29 | apse of the Declaration [or, as in the present case also, the
Treaty containing a conmprom ssory clause], by reason of the expiry of the period
or by denunci ati on, cannot deprive the Court of the jurisdiction already estab-
lished." (1.C J. Reports 1953, p. 123.)

37. In the Judgnent of 26 Novenber 1984 the Court however al so declared that one
obj ection advanced by the United States, that concerning the exclusion fromthe
United States acceptance of jurisdiction under the optional clause of 'disputes
arising under a nultilateral treaty', raised 'a question concerning matters of
substance relating to the nerits of the case', and concl uded:

" That being so, and since the procedural technique fornmerly available of join-
der of prelimnary objections to the nerits has been done away with since the 1972
revision of the Rules of Court, the Court has no choice but to avail itself of
Article 79, paragraph 7, of the present Rules of Court, and declare that aragraph
7, of the present Rules of Court, and declare tht the objection based on the nul -
tilateral treaty reservation of the United States Declaration of Acceptance does
not possess, in the circunstances of the case, an exclusively prelimnary charac-
ter, and that consequently it does not constitute an obstacle for the Court to en-
tertain the proceedings instituted by Nicaragua under the Application of 9 Apri
1984." (1.C. J. Reports 1984, pp. 425-426, para. 76.)

© 2007 Thonmson/West. No Cdaimto Oig. US Gov. Wrks.



19861.C.J. 14 FOR EDUCATIONAL USE ONLY Page 17
1986 WL 522 (1.C.J.), 1986 1.C.J. 14
(Citeas: 19861.C.J. 14)

38. The present case is the first in which the Court has had occasion to exercise
the power first provided for in the 1972 Rules of Court to declare that a prelim
i nary objection 'does not possess, in the circunstances of the case, an exclus-
ively prelimnary character'. It may therefore be appropriate to take this oppor-
tunity to conment briefly on the rationale of this provision of the Rules, in the
[ight of the problenms to which the handling of prelimnary objections has given
rise. In exercising its rule-making power under Article 30 of the Statute, and
generally in approaching the conplex issues which may be raised by the determna-
tion of appropriate procedures for the settlenent of disputes, the Court has kept
in view an approach defined by the Permanent Court of International Justice. That
Court found that it was at liberty to adopt

"the principle which it considers best calculated to ensure the adm nistration
of justice, npst suited to procedure before an international tribunal and nost in
conformty with the fundamental principles of international |law (Mavrommtis
Pal esti ne Concessions, P.C.1.J., Series A No. 2, p. 16).

39. Under the Rules of Court dating back to 1936 (which on this point reflected
still earlier practice), the Court had the power to join an objection to the ner-
its 'whenever the interests of the good administration of justice require it'
(Panevezys- Sal dutiskis Railway, P.C.1.J., Series A/B, No. 75, *30 p. 56), and in
particul ar where the Court, if it were to decide on the objection, 'would run the
ri sk of adjudicating on questions which appertain to the nerits of the case or of

prejudging their solution' (ibid.). |If this power was exercised, there was always
a risk, nanely that the Court would ultimtely decide the case on the prelimnary
objection, after requiring the parties fully to plead the nerits, - and this did

in fact occur (Barcelona Traction, Light and Power Conpany, Limted, Second Phase,
I.C.J. Reports 1970, p. 3). The result was regarded in sone quarters as an unne-
cessary prolongation of an expensive and tinme-consum ng procedure.

40. Taking into account the w de range of issues which m ght be presented as pre-
[imnary objections, the question which the Court faced was whether to revise the
Rul es so as to exclude for the future the possibility of joinder to the nmerits, so
that every objection would have to be resolved at the prelininary stage, or to
seek a solution which would be nore flexible. The solution of considering al
prelimnary objections inmediately and rejecting all possibility of a joinder to
the nerits had many advocates and presented nany advantages. |n the Panevezys-

Sal dutiskis Railway case, the Pernmanent Court defined a prelimnm nary objection as
one

"submitted for the purpose of excluding an exanination by the Court of the ner-
its of the case, and being one upon which the Court can give a decision wi thout in
any way adjudicating upon the nerits' (P.C.1.J., Series A/B, No. 76, p. 22).

If this viewis accepted then of course every prelininary objection should be
dealt with i mmediately without touching the nerits, or involving parties in argu-
ment of the nerits of the case. To find out, for instance, whether there is a

di spute between the parties or whether the Court has jurisdiction, does not nor-
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mally require an analysis of the nmerits of the case. However that does not solve
all questions of prelininary objections, which nmay, as experience has shown, be to
some extent bound up with the nmerits. The final solution adopted in 1972, and

mai ntained in the 1978 Rules, concerning prelinnary objections is the follow ng:

the Court is to give its decision

"by which it shall either uphold the objection, reject it, or declare that the
obj ection does not possess, in the circunstances of the case, an exclusively pre-
l[imnary character. |If the Court rejects the objection, or declares that it does
not possess an exclusively prelimnary character, it shall fix tine-limts for the
further proceedings.' (Art. 79, para. 7.)

41. While the variety of issues raised by prelimnary objections cannot possibly
be foreseen, practice has shown that there are certain kinds of prelimnmnary objec-
tions which can be disposed of by the Court at an early stage wi thout exam nation
of the nerits. Above all, it is clear that a question of jurisdiction is one
whi ch requires decision at the prelimnary *31 stage of the proceedings. The new
rul e enunerates the objections contenplated as foll ows:

"Any objection by the respondent to the jurisdiction of the Court or to the ad-
mssibility of the application, or other objection the decision upon which is re-
guested before any further proceedings on the nerits . . .' (Art. 79, para. 1.)

It thus presents one clear advantage: that it qualifies certain objections as
prelimnary, making it quite clear that when they are exclusively of that charac-
ter they will have to be decided upon i medi ately, but if they are not, especially
when the character of the objections is not exclusively prelimnary because they
contain both prelinmnary aspects and other aspects relating to the nerits, they
will have to be dealt with at the stage of the nerits. This approach also tends
to di scourage the unnecessary prolongation of proceedings at the jurisdictiona

st age.

42. The Court nust thus now rul e upon the consequences of the United States nul -
tilateral treaty reservation for the decision which it has to give. It will be
recalled that the United States acceptance of jurisdiction deposited on 26 August
1946 contains a proviso excluding fromits application

"di sputes arising under a nultilateral treaty, unless (1) all parties to the
treaty affected by the decision are also parties to the case before the Court, or
(2) the United States of Anerica specially agrees to jurisdiction'.

The 1984 Judgnent included pronouncenents on certain aspects of that reservation
but the Court then took the view that it was neither necessary nor possible, at
the jurisdictional stage of the proceedings, for it to take a position on all the
probl ems posed by the reservation.
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43. It regarded this as not necessary because, in its Application, N caragua had
not confined its clainms to breaches of nultilateral treaties but had al so i nvoked
a nunber of principles of 'general and customary international law , as well as
the bilateral Treaty of Friendship, Commerce and Navi gation of 1956. These prin-
ci pl es remai ned bi nding as such, although they were also enshrined in treaty |aw
provi sions. Consequently, since the case had not been referred to the Court
solely on the basis of nultilateral treaties, it was not necessary for the Court,
in order to consider the merits of Nicaragua's claim to decide the scope of the
reservation in question: ‘'the claim. . . would not in any event be barred by the
nmultilateral treaty reservation' (l1.C. J. Reports 1984, p. 425, para. 73).

Moreover, it was not found possible for the reservation to be definitively dealt
with at the jurisdictional stage of the proceedings. To make a judgnent on the
scope of the reservation would have neant giving a definitive interpretation of
the term'affected" in that reservation. In its 1984 Judgnent, the Court held *32
that the term'affected applied not to nultilateral treaties, but to the parties
to such treaties. The Court added that if those parties wi shed to protect their
interests 'in so far as these are not already protected by Article 59 of the Stat-
ute', they 'would have the choice of either instituting proceedings or interven-
ing' during the nmerits phase. But at all events, according to the Court, 'the de-
termination of the States 'affected' could not be left to the parties but nust be
made by the Court' (I.C J. Reports 1984, p. 425, para. 75). This process could
however not be carried out at the stage of the proceedings in which the Court then
found itself; 'it is only when the general |ines of the judgnent to be given be-
cone clear', the Court said, 'that the States 'affected" could be identified
(ibid.). The Court thus concluded that this was 'a question concerning matters of
substance relating to the nerits of the case' (ibid., para. 76). Since 'the ques-
tion of what States may be 'affected' by the decision on the nerits is not init-
self a jurisdictional problem, the Court found that it

"has no choice but to avail itself of Article 79, paragraph 7, of the present
Rul es of Court, and declare that the objection based on the nultilateral treaty
reservation . . . does not possess, in the circunmstances of the case, an exclus-

ively prelimnary character' (ibid., para. 76).

44. Now that the Court has considered the substance of the dispute, it becones
bot h possi bl e and necessary for it to rule upon the points related to the United
States reservation which were not settled in 1984. It is necessary because the
Court's jurisdiction, as it has frequently recalled, is based on the consent of
States, expressed in a variety of ways including declarations nmade under Article
36, paragraph 2, of the Statute. It is the declaration made by the United States
under that Article which defines the categories of dispute for which the United
States consents to the Court's jurisdiction. |If therefore that declaration, be-
cause of a reservation contained in it, excludes fromthe disputes for which it
accepts the Court's jurisdiction certain disputes arising under nultilatera
treaties, the Court nust take that fact into account. The final decision on this
point, which it was not possible to take at the jurisdictional stage, can and nust
be taken by the Court now when comng to its decision on the nmerits. |If this were
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not so, the Court would not have deci ded whether or not the objection was well -
founded, either at the jurisdictional stage, because it did not possess an excl us-
ively prelinminary character, or at the nmerits stage, because it did to sone degree
have such a character. It is now possible to resolve the question of the applica-
tion of the reservation because, in the light of the Court's full exam nation of
the facts of the case and the law, the inplications of the argunment of collective
sel f-defence raised by the United States have becone clear

45. The reservation in question is not necessarily a bar to the United States ac-
cepting the Court's jurisdiction whenever a third State which may *33 be affected
by the decision is not a party to the proceedings. According to the actual text
of the reservation, the United States can always disregard this fact if it 'spe-
cially agrees to jurisdiction'. Besides, apart fromthis possibility, as the
Court recently observed: 'in principle a State may validly waive an objection to
jurisdiction which it mght otherw se have been entitled to raise' (1.C.J. Reports
1985, p. 216, para. 43). But it is clear that the fact that the United States,
having refused to participate at the nerits stage, did not have an opportunity to
press again at that stage the argument which, in the jurisdictional phase, it
founded on its nmultilateral treaty reservation cannot be tantanount to a wai ver of
the argunent drawn fromthe reservation. Unless unequivocally waived, the reserva-
tion constitutes a limtation on the extent of the jurisdiction voluntarily accep-
ted by the United States; and, as the Court observed in the Aegean Sea Conti nent -
al Shel f case,

"I't would not discharge its duty under Article 53 of the Statute if it were to
| eave out of its consideration a reservation, the invocation of which by the Re-
spondent was properly brought to its notice earlier in the proceedings.' (I.C. J.
Reports 1978, p. 20, para. 47.)

The United States has not in the present phase subnmitted to the Court any argu-
ments whatever, either on the nerits proper or on the question - not exclusively
prelimnary - of the nultilateral treaty reservation. The Court cannot therefore
consider that the United States has waived the reservation or no | onger ascribes
to it the scope which the United States attributed to it when last stating its po-
sition on this matter before the Court. This conclusion is the nore decisive

i nasmuch as a respondent's non-participation requires the Court, as stated for ex-
anple in the Fisheries Jurisdiction cases, to exercise 'particular circunspection
and . . . special care" (1.CJ. Reports 1974, p. 10, para. 17, and p. 181, para
18).

46. It has al so been suggested that the United States may have waived the nulti-
|ateral treaty reservation by its conduct of its case at the jurisdictional stage
or nore generally by asserting collective self defence in accordance with the
United Nations Charter as justification for its activities vis-a-vis Nicaragua.
There is no doubt that the United States, during its participation in the proceed-
ings, insisted that the | aw applicable to the dispute was to be found in nultilat-
eral treaties, particularly the United Nations Charter and the Charter of the O -

© 2007 Thonmson/West. No Cdaimto Oig. US Gov. Wrks.



19861.C.J. 14 FOR EDUCATIONAL USE ONLY Page 21
1986 WL 522 (1.C.J.), 1986 1.C.J. 14
(Citeas: 19861.C.J. 14)

gani zati on of American States; indeed, it went so far as to contend that such

treati es supervene and subsume customary |aw on the subject. It is however one
thing for a State to advance a contention that the | aw applicable to a given dis-
pute derives froma specified source; it is quite another for that State to con-

sent to the Court's having jurisdiction to entertain that dispute, and thus to ap-
ply that law to the dispute. The whole purpose of the United States argunent as
to the applicability of the United Nations and Organization of Anerican *34 States
Charters was to convince the Court that the present dispute is one 'arising under'
those treaties, and hence one which is excluded fromjurisdiction by the multilat-
eral treaty reservation in the United States declaration of acceptance of juris-
diction. It is inpossible to interpret the attitude of the United States as con-
senting to the Court's applying nultilateral treaty |law to resolve the dispute,
when what the United States was arguing was that, for the very reason that the

di spute 'arises under' nultilateral treaties, no consent to its determ nation by
the Court has ever been given. The Court was fully aware, when it gave its 1984
Judgnent, that the United States regarded the | aw of the two Charters as applic-
able to the dispute; it did not then regard that approach as a waiver, nor can it
do so now. The Court is therefore bound to ascertain whether its jurisdiction is
l[imted by virtue of the reservation in question

47. In order to fulfil this obligation, the Court is nowin a position to ascer-
tain whether any third States, parties to nultilateral treaties invoked by

Ni caragua in support of its claims, would be "affected by the Judgnent, and are
not parties to the proceedings leading up to it. The nultilateral treaties dis-
cussed in this connection at the stage of the proceedi ngs devoted to jurisdiction
were four in nunber: the Charter of the United Nations, the Charter of the Organ-
i zation of American States, the Montevideo Convention on the Rights and Duties of
States of 26 Decenber 1933, and the Havana Convention on the Rights and Duties of
States in the Event of GCivil Strife of 20 February 1928 (cf. 1.C J. Reports 1984,
p. 422, para. 68). However, Nicaragua has not placed any particular reliance on
the latter two treaties in the present proceedings; and in reply to a question by
a Menber of the Court on the point, the Ni caraguan Agent stated that while

Ni car agua had not abandoned its cl aims under these two conventions, it believed
"that the duties and obligations established by these conventi ons have been sub-
sumed in the Organization of American States Charter'. The Court therefore con-
siders that it will be sufficient to exam ne the position under the two Charters,
| eaving aside the possibility that the dispute m ght be regarded as 'arising un-
der either or both of the other two conventions.

48. The argunent of the Parties at the jurisdictional stage was addressed pri nar-
ily to the inpact of the nultilateral treaty reservation on Nicaragua's claimthat
the United States has used force against it in breach of the United Nations
Charter and of the Charter of the Organization of American States, and the Court
will first examine this aspect of the matter. According to the views presented by
the United States during the jurisdictional phase, the States which would be 'af-
fected' by the Court's judgnent were El Sal vador, Honduras and Costa Rica.

Clearly, even if only one of these States is found to be 'affected', the United
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States reservation takes full effect. The Court will for convenience first take
the case of El Salvador, as there are certain special features in the position of
this State. It is primarily for the benefit of El Salvador, and to help it to re-
spond to an alleged armed attack by Nicaragua, that the United States *35 cl ai nms
to be exercising a right of collective self-defence, which it regards as a justi-
fication of its own conduct towards Ni caragua. Mdreover, El Sal vador, confirm ng
this assertion by the United States, told the Court in the Declaration of Inter-
vention which it submitted on 15 August 1984 that it considered itself the victim
of an armed attack by Nicaragua, and that it had asked the United States to exer-
cise for its benefit the right of collective self-defence. Consequently, in order
to rul e upon Nicaragua's conplaint against the United States, the Court would have
to deci de whether any justification for certain United States activities in and
agai nst Ni caragua can be found in the right of collective self-defence which my,
it is alleged, be exercised in response to an arnmed attack by Ni caragua on El Sal -
vador. Furthernore, reserving for the present the question of the content of the
applicable customary international law, the right of self-defence is of course en-
shrined in the United Nations Charter, so that the dispute is, to this extent, a
di spute '"arising under a nmultilateral treaty' to which the United States,

Ni caragua and El Sal vador are parties.

49. As regards the Charter of the Organization of Anerican States, the Court
notes that Nicaragua bases two distinct clainms upon this nultilateral treaty: it
is contended, first, that the use of force by the United States against N caragua
in violation of the United Nations Charter is equally a violation of Articles 20
and 21 of the Organization of Anerican States Charter, and secondly that the ac-
tions it conplains of constitute intervention in the internal and external affairs
of Nicaragua in violation of Article 18 of the Organi zation of Anmerican States
Charter. The Court will first refer to the claimof use of force alleged to be
contrary to Articles 20 and 21. Article 21 of the Organization of American States
Charter provides:

"The American States bind thenselves in their international relations not to
have recourse to the use of force, except in the case of self-defense in accord-
ance with existing treaties or in fulfillment thereof.’

Ni caragua argues that the provisions of the Organization of American States
Charter prohibiting the use of force are 'cotermnous with the stipul ations of the
United Nations Charter', and that therefore the violations by the United States of
its obligations under the United Nations Charter also, and without nore, consti-
tute violations of Articles 20 and 21 of the Organization of Anmerican States
Charter.

50. Both Article 51 of the United Nations Charter and Article 21 of the Organiza-
tion of American States Charter refer to self-defence as an exception to the prin-
ciple of the prohibition of the use of force. Unlike the United Nations Charter,
the Organization of Anerican States Charter does not use the expression 'collect-
ive self-defence', but refers to the case of 'self-defence in accordance with ex-
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isting treaties or in fulfillment thereof', one such treaty being the United Na-
tions Charter. Furthernore it is evident that if actions of the United States
conplied with all requirements of the United Nations Charter so as to constitute
the exercise *36 of the right of collective self-defence, it could not be argued
that they could nevertheless constitute a violation of Article 21 of the Organiza-
tion of American States Charter. It therefore follows that the situation of E

Sal vador with regard to the assertion by the United States of the right of col-

| ective self-defence is the sanme under the Organi zation of American States Charter
as it is under the United Nations Charter

51. In its Judgment of 26 November 1984, the Court recalled that Nicaragua' s Ap-
plication, according to that State, does not cast doubt on El Salvador's right to
receive aid, mlitary or otherwise, fromthe United States (1.C.J. Reports 1984,

p. 430, para. 86). However, this refers to the direct aid provided to the Govern-
ment of El Sal vador on its territory in order to help it conbat the insurrection
with which it is faced, not to any indirect aid which m ght be contributed to this
conmbat by certain United States activities in and agai nst N caragua. The Court
has to consider the consequences of a rejection of the United States justification
of its actions as the exercise of the right of collective self-defence for the
sake of El Sal vador, in accordance with the United Nations Charter. A judgnent to
that effect would declare contrary to treaty-law the indirect aid which the United
States Government considers itself entitled to give the Government of El Sal vador
in the formof activities in and agai nst Nicaragua. The Court would of course re-
frain fromany finding on whether El Salvador could lawfully exercise the right of

i ndi vi dual self-defence; but El Salvador would still be affected by the Court's
deci sion on the | awful ness of resort by the United States to collective self-
defence. |If the Court found that no armed attack had occurred, then not only

woul d action by the United States in purported exercise of the right of collective
sel f-defence prove to be unjustified, but so al so would any action which El Sal-
vador m ght take or m ght have taken on the asserted ground of individual self-
def ence.

52. It could be argued that the Court, if it found that the situation does not
permt the exercise by El Salvador of its right of self-defence, would not be 'af-
fecting' that right itself but the application of it by El Salvador in the circum
stances of the present case. However, it should be recalled that the condition of
the application of the nultilateral treaty reservation is not that the 'right' of
a State be affected, but that the State itself be 'affected - a broader cri-
terion. Furthernore whether the relations between Ni caragua and El Sal vador can
be qualified as relations between an attacker State and a victim State which is
exercising its right of self-defence, would appear to be a question in dispute
bet ween those two States. But El Sal vador has not subnitted this dispute to the
Court; it therefore has a right to have the Court refrain fromruling upon a dis-
pute which it has not submitted to it. Thus, the decision of the Court in this
case would affect this right of El Sal vador and consequently this State itself.

53. Nor is it only in the case of a decision of the Court rejecting the United
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States claimto be acting in self-defence that El Sal vador would be *37 ' af-
fected' by the decision. The nmultilateral treaty reservation does not require, as
a condition for the exclusion of a dispute fromthe jurisdiction of the Court,
that a State party to the relevant treaty be 'adversely' or 'prejudicially' af-
fected by the decision, even though this is clearly the case primarily in view

In other situations in which the position of a State not before the Court is under
consideration (cf. Mounetary Gold Renoved from Rone in 1943, |.C.J. Reports 1954,

p. 32; Continental Shelf (Libyan Arab Janmhiriya/Malta), Application to Inter-
vene, Judgnent, |.C.J. Reports 1984, p. 20, para. 31) it is clearly inpossible to
argue that that State may be differently treated if the Court's decision will not
necessarily be adverse to the interests of the absent State, but could be favour-
able to those interests. The nultilateral treaty reservation bars any decision
that would '"affect’' a third State party to the relevant treaty. Here also, it is

not necessary to determ ne whether the decision will "affect' that State unfavour-
ably or otherwise; the condition of the reservation is met if the State will ne-
cessarily be '"affected', in one way or the other

54. There may of course be circunmstances in which the Court, having exam ned the
merits of the case, concludes that no third State could be '"affected by the de-
cision: for exanple, as pointed out in the 1984 Judgnent, if the relevant claim
is rejected on the facts (1.C J. Reports 1984, p. 425, para. 75). |If the Court
were to conclude in the present case, for exanple, that the evidence was not suf-
ficient for a finding that the United States had used force against N caragua, the
guestion of justification on the grounds of self-defence would not arise, and
there would be no possibility of El Sal vador being 'affected by the decision. 1In
1984 the Court could not, on the material available to it, exclude the possibility
of such a finding being reached after fuller study of the case, and could not
therefore conclude at once that El Sal vador woul d necessarily be 'affected by the
eventual decision. It was thus this possibility which prevented the objection
based on the reservation from having an exclusively prelimnary character

55. As indicated in paragraph 49 above, there remains the claimof N caragua that
the United States has intervened in the internal and external affairs of Nicaragua
in violation of Article 18 of the Organization of American States Charter. That
Article provides:

"No State or group of States has the right to intervene, directly or indir-
ectly, for any reason whatever, in the internal or external affairs of any other
State. The foregoing principle prohibits not only armed force but also any ot her
formof interference or attenpted threat against the personality of the State or
against its political, economic, and cultural elenents.'

The potential link, recognized by this text, between intervention and the use of
armed force, is actual in the present case, where the same activities attributed
to the United States are conpl ai ned of under both counts, and *38 the response of
the United States is the sane to each conplaint - that it has acted in self-de-
fence. The Court has to consider what would be the inpact, for the States identi-
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fied by the United States as likely to be 'affected', of a decision whereby the
Court would decline to rule on the alleged violation of Article 21 of the Organiz-
ation of American States Charter, concerning the use of force, but passed judgnent
on the alleged violation of Article 18. The Court will not here enter into the
guesti on whether self-defence may justify an intervention involving arned force
so that it has to be treated as not constituting a breach either of the principle
of non-use of force or of that of non-intervention. At the same tine, it con-
cludes that in the particular circunstances of this case, it is inpossible to say
that a ruling on the alleged breach by the United States of Article 18 of the O -
gani zati on of American States Charter would not 'affect' El Sal vador

56. The Court therefore finds that El Salvador, a party to the United Nations
Charter and to the Charter of the Organization of American States, is a State
whi ch woul d be 'affected’ by the decision which the Court would have to take on
the clains by Nicaragua that the United States has violated Article 2, paragraph
4, of the United Nations Charter and Articles 18, 20 and 21 of the Organization of
American States Charter. Accordingly, the Court, which under Article 53 of the
Statute has to be 'satisfied that it has jurisdiction to decide each of the
clainms it is asked to uphold, concludes that the jurisdiction conferred upon it by
the United States declaration of acceptance of jurisdiction under Article 36,

par agraph 2, of the Statute does not permt the Court to entertain these clains.
It should however be recalled that, as will be explained further below, the effect
of the reservation in question is confined to barring the applicability of the
United Nations Charter and Organi zation of American States Charter as nmultilatera
treaty law, and has no further inpact on the sources of international |aw which
Article 38 of the Statute requires the Court to apply.

* * %

57. One of the Court's chief difficulties in the present case has been the de-
termination of the facts relevant to the dispute. First of all, there is narked
di sagreenment between the Parties not only on the interpretation of the facts, but
even on the existence or nature of at |east sone of them Secondly, the respond-
ent State has not appeared during the present nerits phase of the proceedings,
thus depriving the Court of the benefit of its conplete and fully argued statenent
regarding the facts. The Court's task was therefore necessarily nore difficult,
and it has had to pay particular heed, as said above, to the proper application of
Article 53 of its Statute. Thirdly, there is the secrecy in which sone of the
conduct attributed to one or other of the Parties has been carried on. This nakes
it more difficult for the Court not only to decide on the inputability of the
facts, but also to *39 establish what are the facts. Sonetines there is no ques-
tion, in the sense that it does not appear to be disputed, that an act was done,
but there are conflicting reports, or a lack of evidence, as to who did it. The
problemis then not the |egal process of inputing the act to a particular State
for the purpose of establishing responsibility, but the prior process of tracing
mat eri al proof of the identity of the perpetrator. The occurrence of the act it-
sel f may however have been shrouded in secrecy. |In the latter case, the Court has
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had to endeavour first to establish what actually happened, before entering on the
next stage of considering whether the act (if proven) was inputable to the State
to which it has been attributed.

58. A further aspect of this case is that the conflict to which it relates has
continued and is continuing. It has therefore been necessary for the Court to de-
cide, for the purpose of its definition of the factual situation, what period of
time, beginning fromthe genesis of the dispute, should be taken into considera-
tion. The Court holds that general principles as to the judicial process require
that the facts on which its Judgnment is based should be those occurring up to the
cl ose of the oral proceedings on the nerits of the case. Wile the Court is of
course very well aware, fromreports in the international press, of the devel op-
ments in Central Anmerica since that date, it cannot, as explained bel ow
(paragraphs 62 and 63), treat such reports as evidence, nor has it had the benefit
of the comments or argunent of either of the Parties on such reports. As the
Court recalled in the Nucl ear Tests cases, where facts, apparently of such a
nature as nmaterially to affect its decision, cane to its attention after the cl ose
of the hearings:

‘"It would no doubt have been possible for the Court, had it considered that the
interests of justice so required, to have afforded the Parties the opportunity,
e.g., by reopening the oral proceedings, of addressing to the Court comrents on
the statenents made since the close of those proceedings.' (1.C J. Reports 1974,
p. 264, para. 33; p. 468, para. 34.)

Nei ther Party has requested such action by the Court; and since the reports to
whi ch reference has been made do not suggest any profound nodification of the
situation of which the Court is seised, but rather its intensification in certain
respects, the Court has seen no need to reopen the hearings.

* %

59. The Court is bound by the relevant provisions of its Statute and its Rules
relating to the system of evidence, provisions devised to guarantee the sound ad-
mnistration of justice, while respecting the equality of the parties. The
presentation of evidence is governed by specific rules relating to, for instance,
t he observance of tinme-limts, the communication of *40 evidence to the other
party, the subm ssion of observations on it by that party, and the various forms
of challenge by each party of the other's evidence. The absence of one of the
parties restricts this procedure to sonme extent. The Court is careful, even where
both parties appear, to give each of themthe sane opportunities and chances to
produce their evidence; when the situation is conplicated by the non-appearance
of one of them then a fortiori the Court regards it as essential to guarantee as
perfect equality as possible between the parties. Article 53 of the Statute
therefore obliges the Court to enpl oy whatever neans and resources nmay enable it
to satisfy itself whether the subm ssions of the applicant State are well-founded
in fact and law, and sinmultaneously to safeguard the essential principles of the
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sound admi nistration of justice.

60. The Court should now indicate how these requirenents have to be nmet in this
case so that it can properly fulfil its task under that Article of its Statute.

In so doing, it is not unaware that its role is not a passive one; and that, wth-
inthe limts of its Statute and Rules, it has freedomin estimating the val ue of
the various el enments of evidence, though it is clear that general principles of
judicial procedure necessarily govern the determ nation of what can be regarded as
proved.

61. In this context, the Court has the power, under Article 50 of its Statute, to
entrust 'any individual, body, bureau, comm ssion or other organization that it
may select, with the task of carrying out an enquiry or giving an expert opinion'
and such a body could be a group of judges selected fromanong those sitting in
the case. |In the present case, however, the Court felt it was unlikely that an
enquiry of this kind would be practical or desirable, particularly since such a
body, if it was properly to performits task, mght have found it necessary to go
not only to the applicant State, but also to several other neighbouring countries,
and even to the respondent State, which had refused to appear before the Court.

62. At all events, in the present case the Court has before it docunentary mater-
ial of various kinds fromvarious sources. A |large nunber of documents have been
supplied in the formof reports in press articles, and sone also in the form of
extracts from books. Whether these were produced by the applicant State, or by
the absent Party before it ceased to appear in the proceedings, the Court has been
careful to treat themw th great caution; even if they seemto nmeet high stand-
ards of objectivity, the Court regards them not as evidence capable of proving
facts, but as material which can nevertheless contribute, in some circunstances,
to corroborating the existence of a fact, i.e., as illustrative material addition-
al to other sources of evidence.

63. However, although it is perfectly proper that press information should not be
treated in itself as evidence for judicial purposes, public know edge of a fact
may neverthel ess be established by neans of these sources of information, and the
Court can attach a certain amunt of weight to such public know edge. In the case
of United States Diplomatic *41 and Consul ar Staff in Tehran, the Court referred
to facts which "are, for the nost part, matters of public know edge whi ch have re-
cei ved extensive coverage in the world press and in radio and tel evision broad-
casts fromlran and other countries' (I.C J. Reports 1980, p. 9, para. 12). On
the basis of information, including press and broadcast material, which was
"whol |y consi stent and concordant as to the main facts and circunmstances of the
case', the Court was able to declare that it was satisfied that the allegations of
fact were well-founded (ibid., p. 10, para. 13). The Court has however to show
particular caution in this area. Wdespread reports of a fact may prove on cl oser
exam nation to derive froma single source, and such reports, however nunerous,
will in such case have no greater value as evidence than the original source. It
is with this inportant reservation that the newspaper reports supplied to the
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Court should be examined in order to assess the facts of the case, and in particu-
lar to ascertain whether such facts were matters of public know edge.

64. The material before the Court also includes statenments by representatives of
States, sonetines at the highest political level. Sonme of these statenents were
made before official organs of the State or of an international or regional organ-
i zation, and appear in the official records of those bodies. Ohers, nade during
press conferences or interviews, were reported by the |local or internationa
press. The Court takes the view that statenments of this kind, emanating from
hi gh-ranking official political figures, sonetinmes indeed of the highest rank, are
of particul ar probative val ue when they acknow edge facts or conduct unfavourable
to the State represented by the person who made them They nmay then be construed
as a form of adm ssion.

65. However, it is natural also that the Court should treat such statenents with
caution, whether the official statenent was nade by an authority of the Respondent
or of the Applicant. Neither Article 53 of the Statute, nor any other ground,
could justify a selective approach, which would have underni ned the consi stency of
the Court's nethods and its elenentary duty to ensure equality between the
Parties. The Court nust take account of the manner in which the statenents were
made public; evidently, it cannot treat them as having the same val ue irrespect-
ive of whether the text is to be found in an official national or internationa

publication, or in a book or newspaper. It nust also take note whether the text
of the official statenment in question appeared in the | anguage used by the author
or on the basis of a translation (cf. I.C J. Reports 1980, p. 10, para. 13). It

may al so be rel evant whether or not such a statenment was brought to the Court's
knowl edge by official conmunications filed in conformity with the relevant re-

qui renents of the Statute and Rules of Court. Furthernore, the Court has inevit-
ably had sometines to interpret the statenments, to ascertain precisely to what de-
gree they constituted acknow edgnents of a fact.

66. At the hearings in this case, the applicant State called five witnesses to
gi ve oral evidence, and the evidence of a further witness was offered in *42 the
formof an affidavit 'subscribed and sworn' in the United States, District of
Col unmbi a, according to the formal requirenents in force in that place. A simlar
affidavit, sworn by the United States Secretary of State, was annexed to the
Counter-Menorial of the United States on the questions of jurisdiction and adm ss-
ibility. One of the witnesses presented by the applicant State was a national of
the respondent State, fornerly in the enploy of a government agency the activity
of which is of a confidential kind, and his testinony was kept strictly within
certain limts; the witness was evidently concerned not to contravene the |egis-
lation of his country of origin. |In addition, annexed to the Nicaraguan Menori al
on the nerits were two declarations, entitled "affidavits', in the English |an-
guage, by which the authors 'certify and declare' certain facts, each with a not-
arial certificate in Spanish appended, whereby a Ni caraguan notary authenticates
the signature to the docunent. Simlar declarations had been filed by Ni caragua
along with its earlier request for the indication of provisional neasures.
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67. As regards the evidence of witnesses, the failure of the respondent State to
appear in the nerits phase of these proceedings has resulted in two particul ar

di sadvantages. First, the absence of the United States meant that the evidence of
the witnesses presented by the Applicant at the hearings was not tested by cross-
exami nation; however, those witnesses were subjected to extensive questioning
fromthe bench. Secondly, the Respondent did not itself present any w tnesses of
its own. This latter disadvantage nerely represents one aspect, and a relatively
secondary one, of the nmore general disadvantage caused by the non-appearance of
t he Respondent.

68. The Court has not treated as evidence any part of the testinony given which
was not a statenent of fact, but a nmere expression of opinion as to the probabil -
ity or otherwi se of the existence of such facts, not directly known to the wit-
ness. Testinmony of this kind, which nmay be highly subjective, cannot take the
pl ace of evidence. An opinion expressed by a witness is a nere personal and sub-
jective evaluation of a possibility, which has yet to be shown to correspond to a
fact; it may, in conjunction with other material, assist the Court in determ ning
a question of fact, but is not proof initself. Nor is testinony of matters not
within the direct know edge of the wi tness, but known to himonly from hearsay, of
much wei ght; as the Court observed in relation to a particular witness in the
Corfu Channel case

'"The statenments attributed by the witness . . . to third parties, of which the
Court has received no personal and direct confirnation, can be regarded only as
al l egations falling short of conclusive evidence.' (I.C J. Reports 1949, pp.
16-17.)

69. The Court has had to attach considerable significance to the declarations
made by the responsible authorities of the States concerned in view of the diffi-
culties which it has had to face in deternining the facts. *43 Neverthel ess, the
Court was still bound to subject these declarations to the necessary critical
scrutiny. A distinctive feature of the present case was that two of the w tnesses
called to give oral evidence on behalf of Ni caragua were nenbers of the Ni caraguan
Government, the Vice-Mnister of the Interior (Commander Carrion), and the M nis-
ter of Finance (M. Huper). The Vice-Mnister of the Interior was also the author
of one of the two declarations annexed to the Nicaraguan Menorial on the nerits,

t he author of the other being the Mnister for Foreign Affairs. On the United
States side, an affidavit was filed sworn by the Secretary of State. These de-
clarations at mnisterial |evel on each side were irreconcilable as to their
statement of certain facts. 1In the view of the Court, this evidence is of such a
nature as to be placed in a special category. |In the general practice of courts,
two fornms of testinony which are regarded as prima facie of superior credibility
are, first the evidence of a disinterested witness - one who is not a party to the
proceedi ngs and stands to gain or lose nothing fromits outcome - and secondly so
much of the evidence of a party as is against its own interest. |Indeed the latter
approach was invoked in this case by counsel for Nicaragua.
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70. A nmenber of the governnent of a State engaged, not nmerely in internationa
litigation, but in litigation relating to armed conflict, will probably tend to
identify hinself with the interests of his country, and to be anxi ous when giving
evi dence to say nothing which could prove adverse to its cause. The Court thus
considers that it can certainly retain such parts of the evidence given by Mnis-
ters, orally or in witing, as may be regarded as contrary to the interests or
contentions of the State to which the witness owes allegiance, or as relating to
matters not controverted. For the rest, while in no way inpugning the honour or
veracity of the Mnisters of either Party who have given evidence, the Court con-
siders that the special circunstances of this case require it to treat such evid-
ence with great reserve. The Court believes this approach to be the nore justi-
fied in view of the need to respect the equality of the parties in a case where
one of themis no |onger appearing; but this should not be taken to mean that the
non- appearing party enjoys a priori a presunption in its favour

71. However, before outlining the limts of the probative effect of declarations
by the authorities of the States concerned, the Court would recall that such de-
clarations may involve |legal effects, sone of which it has defined in previous de-
ci sions (Nuclear Tests, United States Di pl omati c and Consul ar Staff in Tehran
cases). Anmong the legal effects which such declarations my have is that they may
be regarded as evidence of the truth of facts, as evidence that such facts are at-
tributable to the States the authorities of which are the authors of these declar-
ations and, to a |lesser degree, as evidence for the legal qualification of these
facts. The Court is here concerned with the significance of the official declara-
tions as evidence of specific facts and of their inputability to the States in
guesti on.

*44 72. The declarations to which the Court considers it may refer are not Iim
ited to those made in the pleadings and the oral argunent addressed to it in the
successi ve stages of the case, nor are they linted to statements nmade by the
Parties. Clearly the Court is entitled to refer, not only to the N caraguan
pl eadi ngs and oral argunent, but to the pleadings and oral argunent subnitted to
it by the United States before it withdrew from participation in the proceedi ngs,
and to the Declaration of Intervention of El Salvador in the proceedings. It is
equally clear that the Court may take account of public declarations to which
either Party has specifically drawn attention, and the text, or a report, of which
has been filed as docunentary evidence. But the Court considers that, inits
guest for the truth, it may also take note of statements of representatives of the
Parties (or of other States) in international organizations, as well as the resol -
uti ons adopted or discussed by such organi zations, in so far as factually rel ev-
ant, whether or not such material has been drawn to its attention by a Party.

73. In addition, the Court is aware of the existence and the contents of a pub-
lication of the United States State Departrment entitled ' Revol uti on Beyond Qur
Borders', Sandinista Intervention in Central America intended to justify the
policy of the United States towards N caragua. This publication was issued in
Sept enber 1985, and on 6 Novenber 1985 was circulated as an official document of
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the United Nations General Assenbly and the Security Council, at the request of
the United States (A/40/858; S/ 17612); N caragua had circulated in reply a let-
ter to the Secretary-CGeneral, annexing inter alia an extract fromits Menorial on
the Merits and an extract fromthe verbatimrecords of the hearings in the case
(A/40/907; S/17639). The United States publication was not submitted to the
Court in any formal manner contenplated by the Statute and Rul es of Court, though
on 13 Septenmber 1985 the United States Information Office in The Hague sent copies
to an official of the Registry to be made available to anyone at the Court inter-
ested in the subject. The representatives of Nicaragua before the Court during
the hearings were aware of the existence of this publication, since it was re-
ferred to in a question put to the Agent of Nicaragua by a Menber of the Court.
They did not attenpt to refute before the Court what was said in that publication,
pointing out that materials of this kind 'do not constitute evidence in this
case', and going on to suggest that it 'cannot properly be considered by the
Court'. The Court however considers that, in view of the special circunmstances of
this case, it may, within limts, nake use of information in such a publication.

* %

74. 1 n connection with the question of proof of facts, the Court notes that

Ni caragua has relied on an alleged inplied adnm ssion by the United States. It has
drawn attention to the invocation of collective self-defence by the United States,
and contended that 'the use of the justification of *45 collective sel f-defence
constitutes a major adm ssion of direct and substantial United States invol venment
inthe mlitary and paranilitary operations' directed against N caragua. The
Court woul d observe that the normal purpose of an invocation of self-defence is to
justify conduct which would otherw se be wongful. |If advanced as a justification
initself, not coupled with a denial of the conduct alleged, it may well inply
bot h an admi ssion of that conduct, and of the w ongful ness of that conduct in the
absence of the justification of self-defence. This reasoning would do away with
any difficulty in establishing the facts, which would have been the subject of an
inmplicit overall admi ssion by the United States, sinply through its attenpt to
justify them by the right of self-defence. However, in the present case the
United States has not |isted the facts or described the measures which it clains
to have taken in self-defence; nor has it taken the stand that it is responsible
for all the activities of which N caragua accuses it but such activities were jus-
tified by the right of self-defence. Since it has not done this, the United

St ates cannot be taken to have admitted all the activities, or any of them the
recourse to the right of self-defence thus does not nake possible a firmand com
plete definition of admtted facts. The Court thus cannot consider reliance on
sel f-defence to be an inplicit general admi ssion on the part of the United States;
but it is certainly a recognition as to the inputability of some of the activities
conpl ai ned of .

75. Before exam ning the conplaint of Nicaragua against the United States that
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the United States is responsible for the mlitary capacity, if not the very exist-
ence, of the contra forces, the Court will first deal with events which, in the
submni ssi on of Nicaragua, involve the responsibility of the United States in a nore
direct manner. These are the mining of Ni caraguan ports or waters in early 1984;
and certain attacks on, in particular, N caraguan port and oil installations in
late 1983 and early 1984. It is the contention of Ni caragua that these were not
acts conmitted by nmenmbers of the contras with the assistance and support of United
St at es agencies. Those directly concerned in the acts were, it is clainmed, not

Ni caraguan nationals or other nenbers of the FDN or ARDE, but either United States
mlitary personnel or persons of the nationality of unidentified Latin American
countries, paid by, and acting on the direct instructions of, United States milit-
ary or intelligence personnel. (These persons were apparently referred to in the
vocabul ary of the CIA as "UCLAs' - 'Unilaterally Controlled Latino Assets', and
this acronymwi |l be used, purely for convenience, in what follows.) Furthernore
Ni caragua contends that such United States personnel, while they nmay have re-
frained fromthensel ves entering N caraguan territory or recognized territoria

wat ers, directed the operations and gave very close logistic, intelligence and
practical support. A further conplaint by Nicaragua which does not *46 relate to
contra activity is that of overflights of Nicaraguan territory and territorial wa-
ters by United States military aircraft. These conplaints will now be exani ned

* %

76. On 25 February 1984, two Nicaraguan fishing vessels struck nmnes in the

Ni caraguan port of El Bluff, on the Atlantic coast. On 1 March 1984 the Dutch

dr edger Ceoponte, and on 7 March 1984 the Panamani an vessel Los Carai bes were dam
aged by mnes at Corinto. On 20 March 1984 the Soviet tanker Lugansk was danaged
by a mne in Puerto Sandi no. Further vessels were damaged or destroyed by ni nes
in Corinto on 28, 29 and 30 March. The period for which the mnes effectively

cl osed or restricted access to the ports was sonme two nmonths. Nicaragua cl ains
that a total of 12 vessels or fishing boats were destroyed or damaged by m nes,
that 14 people were wounded and two people killed. The exact position of the

m nes - whether they were in Nicaraguan internal waters or in its territorial sea
- has not been made clear to the Court: some reports indicate that those at Cor-
into were not in the docks but in the access channel, or in the bay where ships
wait for a berth. Nor is there any direct evidence of the size and nature of the
m nes; the witness Commander Carrion explained that the N caraguan authorities
were never able to capture an unexpl oded m ne. According to press reports, the
mnes were laid on the sea-bed and triggered either by contact, acoustically, mg-
netically or by water pressure; they were said to be small, causing a noisy ex-
pl osi on, but unlikely to sink a ship. Oher reports nention mnes of varying size,
some up to 300 pounds of explosives. Press reports quote United States admi nis-
tration officials as saying that mnes were constructed by the CIAwith the help
of a United States Navy Laboratory.

77. According to a report in Lloyds List and Shipping Gazette, responsibility for
m ning was clainmed on 2 March 1984 by the ARDE. On the other hand, according to
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an affidavit by M. Edgar Chanorro, a former political |eader of the FDN, he was
instructed by a CIA official to issue a press rel ease over the clandestine radio
on 5 January 1984, claimng that the FDN had m ned several Nicaraguan harbours.

He al so stated that the FDN in fact played no role in the nining of the harbours,
but did not state who was responsible. According to a press report, the contras
announced on 8 January 1984, that they were mining all Nicaraguan ports, and warn-
ing all ships to stay away fromthem but according to the sanme report, nobody
pai d much attention to this announcenent. It does not appear that the United
States Government itself issued any *47 warning or notification to other States of
t he existence and | ocation of the m nes.

78. It was announced in the United States Senate on 10 April 1984 that the Dir-
ector of the CIA had informed the Senate Select Committee on Intelligence that
Presi dent Reagan had approved a CIA plan for the mning of Ni caraguan ports;
press reports state that the plan was approved in Decenber 1983, but according to
a menber of that Committee, such approval was given in February 1984. On 10 April
1984, the United States Senate voted that

'it is the sense of the Congress that no funds . . . shall be obligated or ex-
pended for the purpose of planning, directing, executing or supporting the nining
of the ports or territorial waters of Nicaragua'

During a televised interview on 28 May 1984, of which the official transcript has
been produced by N caragua, President Reagan, when questioned about the m ning of
ports, said 'Those were homemade nmines . . . that couldn't sink a ship. They were
planted in those harbors . . . by the Ni caraguan rebels.' According to press re-
ports quoting sources in the United States administration, the laying of nines was
effected from speed boats, not by members of the ARDE or FDN, but by the 'UCLAs'.
The not her ships used for the operation were operated, it is said, by United
States nationals; they are reported to have remained outside the 12-nile linmt of
Ni caraguan territorial waters recognized by the United States. Oher |ess soph-
isticated nmines may, it appears, have been laid in ports and in Lake Nicaragua by
contras operating separately; a Nicaraguan nilitary official was quoted in the
press as stating that 'nost' of the mining activity was directed by the United

St at es.

79. According to N caragua, vessels of Dutch, Panamani an, Soviet, Liberian and
Japanese registry, and one (Homi n) of unidentified registry, were damged by

m nes, though the damage to the Homin has al so been attributed by N caragua rather
to gunfire from m nel ayi ng vessels. O her sources nention danage to a British or
a Cuban vessel. No direct evidence is available to the Court of any diplomtic
protests by a State whose vessel had been damaged; according to press reports,
the Sovi et Government accused the United States of being responsible for the mn-
ing, and the British Governnment indicated to the United States that it deeply de-
plored the mining, as a matter of principle. N caragua has also submtted evid-
ence to show that the mning of the ports caused a rise in marine insurance rates
for cargo to and from N caragua, and that sonme shi ppi ng conpani es stopped sendi ng
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vessel s to Nicaraguan ports.

*48 80. On this basis, the Court finds it established that, on a date in late
1983 or early 1984, the President of the United States authorized a United States
government agency to lay mnes in Nicaraguan ports; that in early 1984 m nes were
laid in or close to the ports of El Bluff, Corinto and Puerto Sandi no, either in
Ni caraguan internal waters or in its territorial sea or both, by persons in the
pay and acting on the instructions of that agency, under the supervision and with
the logistic support of United States agents; that neither before the | aying of
the m nes, nor subsequently, did the United States Governnment issue any public and
official warning to international shipping of the existence and |ocation of the
m nes; and that personal and material injury was caused by the explosion of the
m nes, which also created risks causing a rise in marine insurance rates.

E

81. The operations which Nicaragua attributes to the direct action of United
States personnel or 'UCLAs', in addition to the nining of ports, are apparently
the foll ow ng:

(i) 8 Septenber 1983: an attack was nade on Sandino international airport in
Managua by a Cessna aircraft, which was shot down;

(ii) 13 Septenmber 1983: an underwater oil pipeline and part of the oil ter-
m nal at Puerto Sandi no were bl own up;

(iii) 2 October 1983: an attack was nade on oil storage facilities at Ben-
jam n Zel edon on the Atlantic coast, causing the |loss of a large quantity of fuel

(iv) 10 October 1983: an attack was nmade by air and sea on the port of Cor-
into, involving the destruction of five oil storage tanks, the loss of millions of
gal l ons of fuel, and the evacuation of |arge nunbers of the local popul ation;

(v) 14 Cctober 1983: the underwater oil pipeline at Puerto Sandi no was again
bl own up;

(vi) 4/5 January 1984: an attack was nmade by speedboats and hel i copters using
rockets agai nst the Potosi Naval Base;

(vii) 24/25 February 1984: an incident at El Bluff |listed under this date ap-
pears to be the m ne explosion already nentioned in paragraph 76

(viii) 7 March 1984: an attack was nmade on oil and storage facility at San
Juan del Sur by speedboats and helicopters;

(ix) 28/30 March 1984: <clashes occurred at Puerto Sandi no between speedboats,
in the course of mnelaying operations, and Ni caraguan patrol boats; intervention
by a helicopter in support of the speed-boats;
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(x) 9 April 1984: a helicopter allegedly launched froma nother ship in in-
ternational waters provided fire support for an ARDE attack on San Juan del Norte

*49 82. At the time these incidents occurred, they were considered to be acts of
the contras, with no greater degree of United States support than the nany other
mlitary and paranmlitary activities of the contras. The declaration of Commnder
Carrion lists the incidents nunmbered (i), (ii), (iv) and (vi) above in the cata-
| ogue of activities of 'nercenaries', wthout distinguishing these itens fromthe
rest; it does not mention items (iii), (v) and (vii) to (x). According to a re-
port in the New York Times (13 October 1983), the Nicaraguan Governnent, after the
attack on Corinto (item (iv) above) protested to the United States Ambassador in
Managua at the aid given by the United States to the contras, and addressed a di p-
lomatic note in the sane sense to the United States Secretary of State. The
Ni car aguan Menorial does not nmention such a protest, and the Court has not been
supplied with the text of any such note.

83. On 19 Cctober 1983, thus nine days after the attack on Corinto, a question
was put to President Reagan at a press conference. Nicaragua has supplied the
Court with the official transcript which, so far as relevant, reads as foll ows:

"Question: M. President, regarding the recent rebel attacks on a Ni caraguan
oil depot, is it proper for the CIA to be involved in planning such attacks and
suppl yi ng equi prrent for air raids? And do the Anmerican people have a right to be
i nformed about any ClA role?

The President: | think covert actions have been a part of government and a
part of governnment's responsibilities for as long as there has been a government.
I'"mnot going to conment on what, if any, connection such activities m ght have
had wi th what has been going on, or with sone of the specific operations down
t here.

But | do believe in the right of a country when it believes that its interests
are best served to practice covert activity and then, while your people may have a
right to know, you can't let your people know without letting the wong people
know, those that are in opposition to what you're doing."'

Ni caragua presents this as one of a series of adnmissions 'that the United States
was habitually and systematically giving aid to nmercenaries carrying out mlitary
operations agai nst the Governnent of N caragua'. 1In the view of the Court, the
President's refusal to conment on the connection between covert activities and
"what has been going on, or with some of the specific operations down there' can,
inits context, be treated as an adm ssion that the United States had sonmething to
do with the Corinto attack, but not necessarily that United States personnel were
directly invol ved.

84. The evidence available to the Court to show that the attacks |isted above oc-
curred, and that they were the work of United States personnel or 'UCLAs', other
than press reports, is as follows. In his declaration, *50 Commander Carrion
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lists items (i), (ii), (iv) and (vi), and in his oral evidence before the Court he

mentioned items (ii) and (iv). |Itens (vi) to (x) were listed in what was said to
be a classified CIA internal menmorandum or report, excerpts from which were pub-
lished in the Wall Street Journal on 6 March 1985; according to the newspaper, 'in-

telligence and congressional officials' had confirmed the authenticity of the doc-
ument. So far as the Court is aware, no denial of the report was made by the
United States administration. The affidavit of the forner FDN | eader Edgar
Chanorro states that items (ii), (iv) and (vi) were the work of UCLAs despatched
froma ClIA 'nmother ship', though the FDN was told by the CIA to claimresponsibil-
ity. It is not however clear what the source of M. Chanorro's information was;
since there is no suggestion that he participated in the operation (he states that
the FDN ' had not hi ng what soever to do' with it), his evidence is probably strictly
hearsay, and at the date of his affidavit, the same allegations had been published
in the press. Although he did not [eave the FDN until the end of 1984, he nmkes
no nmention of the attacks |isted above of January to April 1984.

85. The Court considers that it should elimnate fromfurther consideration under
this heading the follow ng itens:

- the attack of 8 Septenber 1983 on Managua airport (item (i)): this was
claimed by the ARDE; a press report is to the effect that the ARDE purchased the
aircraft fromthe CIA but there is no evidence of ClIA planning, or the invol ve-
ment of any United States personnel or UCLAs;

- the attack on Benjam n Zel edon on 2 COctober 1983 (item (iii)): there is no
evi dence of the involvenment of United States personnel or UCLAS;

- the incident of 24-25 February 1984 (itemvii), already dealt with under the
headi ng of the mining of ports.

86. On the other hand the Court finds the remaining incidents listed in paragraph
81 to be established. The general pattern followed by these attacks appears to
the Court, on the basis of that evidence and of press reports quoting United
States adm ni stration sources, to have been as follows. A 'nother ship' was sup-
plied (apparently |leased) by the CIA; whether it was of United States registry
does not appear. Speedboats, guns and amrunition were supplied by the United
States admi nistration, and the actual attacks were carried out by 'UCLAs'. Heli-
copters piloted by Ni caraguans and others piloted by United States nationals were
al so involved on sonme occasions. According to one report the pilots were United
States civilians under contract to the CIA. Although it is not proved that any
United States military personnel took a direct part in the operations, agents of
the United States participated in the planning, direction, support and execution
of the operations. The execution was the task rather *51 of the 'UCLAs', while
United States nationals participated in the planning, direction and support. The
imputability to the United States of these attacks appears therefore to the Court
to be established.
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87. Nicaragua conplains of infringement of its airspace by United States mlitary
aircraft. Apart froma minor incident on 11 January 1984 involving a helicopter,
as to which, according to a press report, it was conceded by the United States
that it was possible that the aircraft violated Ni caraguan airspace, this claim
refers to overflights by aircraft at high altitude for intelligence reconnai ssance
purposes, or aircraft for supply purposes to the contras in the field, and air-
craft producing 'sonic boons'. The Nicaraguan Menorial also nentions |ow1|eve
reconnai ssance flights by aircraft piloted by United States personnel in 1983, but
the press report cited affords no evidence that these flights, along the Honduran
border, involved any invasion of airspace. |In addition Nicaragua has nmade a par-
ticular conplaint of the activities of a United States SR-71 pl ane between 7 and
11 Novenber 1984, which is said to have flown | ow over several Nicaraguan cities
' produci ng | oud sonic boonms and shattering gl ass wi ndows, to exert psychol ogical
pressure on the Ni caraguan Governnent and popul ation'.

88. The evi dence avail able of these overflights is as follows. During the pro-
ceedings on jurisdiction and adnmissibility, the United States CGovernnment deposited
with the Court a 'Background Paper' published in July 1984, incorporating eight
aerial photographs of ports, canps, an airfield, etc., in N caragua, said to have
been taken between Novenber 1981 and June 1984. According to a press report,

Ni caragua made a di plomatic protest to the United States in March 1982 regarding
overflights, but the text of such protest has not been produced. In the course of
a Security Council debate on 25 March 1982, the United States representative said
t hat

"It is true that once we becane aware of Nicaragua's intentions and acti ons,
the United States Governnent undertook overflights to safeguard our own security
and that of other States which are threatened by the Sandi nista Governnent',

and conti nued

"These overflights, conducted by unarned, high-flying planes, for the express
and sol e purpose of verifying reports of N caraguan intervention, are no threat to
regi onal peace and stability; quite the contrary.' (S/PV.2335, p. 48, enphasis
added.)

*52 The use of the present tense may be taken to inply that the overflights were
continuing at the tine of the debate. Press reports of 12 Novenber 1984 confirm

the occurrence of sonic boons at that period, and report the statenment of Nicara-

guan Defence Mnistry officials that the plane responsible was a United States SR-
71.

89. The claimthat sonic boonms were caused by United States aircraft in Novenber
1984 rests on assertions by Nicaraguan Defence Mnistry officials, reported in the
United States press; the Court is not however aware of any specific denial of
these flights by the United States Government. On 9 Novenber 1984 the represent-
ative of Nicaragua in the Security Council asserted that United States SR-71 air-
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craft violated N caraguan airspace on 7 and 9 Novenber 1984; he did not specific-
ally mention sonic boons in this respect (though he did refer to an earlier flight
by a simlar aircraft, on 31 Cctober 1984, as having been 'acconpani ed by |oud ex-
pl osions' (S/PV. 2562, pp. 8-10)). The United States representative in the Secur-
ity Council did not comrent on the specific incidents conplained of by Nicaragua
but sinmply said that 'the allegation which is being advanced agai nst the United
States' was 'w thout foundation' (ibid., p. 28).

90. As to low1level reconnaissance flights by United States aircraft, or flights
to supply the contras in the field, N caragua does not appear to have offered any
nore specific evidence of these; and it has supplied evidence that United States
agenci es made a nunber of planes available to the contras thenselves for use for
supply and | ow 1| evel reconnai ssance purposes. According to Commander Carri on,
these planes were supplied after late 1982, and prior to the contras receiving the
aircraft, they had to return at frequent intervals to their basecanps for sup-
plies, fromwhich it may be inferred that there were at that time no systematic
overflights by United States planes for supply purposes.

91. The Court concludes that, as regards the high-altitude overflights for recon-
nai ssance purposes, the statement admitting them made in the Security Council is
limted to the period up to March 1982. However, not only is it entitled to take
into account that the interest of the United States in 'verifying reports of
Ni caraguan intervention' - the justification offered in the Security Council for
these flights - has not ceased or dimnished since 1982, but the photographs at-
tached to the 1984 Background Paper are evidence of at |east sporadic overflights
subsequently. It sees no reason therefore to doubt the assertion of Nicaragua
that such flights have continued. The Court finds that the incidents of over-
flights causing 'sonic boons' in Novenmber 1984 are to sone extent a matter of pub-
lic knowl edge. As to overflights of aircraft for supply purposes, it appears from
Ni caragua's evidence that these were carried out generally, if not exclusively, by
the contras themsel ves, though using aircraft supplied to them by the United
States. Whatever other responsibility the United States *53 nay have incurred in
this latter respect, the only violations of N caraguan airspace which the Court
finds inputable to the United States on the basis of the evidence before it are
first of all, the high-altitude reconnai ssance flights, and secondly the | ow
altitude flights of 7 to 11 Novenber 1984, conplained of as causing 'sonic boons'.

* %

92. One other aspect of activity directly carried out by the United States in re-
lation to Nicaragua has to be nentioned here, since Nicaragua has attached a cer-
tain significance to it. Nicaragua clainms that the United States has on a nunber
of occasions carried out mlitary manoeuvres jointly wi th Honduras on Honduran
territory near the Honduras/Nicaragua frontier; it alleges that nuch of the ml-
itary equipment flown in to Honduras for the joint manoeuvres was turned over to
the contras when the manoeuvres ended, and that the manoeuvres thenselves forned
part of a general and sustained policy of force intended to intimnidate the Govern-
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ment of Nicaragua into accepting the political demands of the United States CGov-
ernnent. The manoeuvres in question are stated to have been carried out in autumm
1982; February 1983 (' Ahuas Tara |'); August 1983 (' Ahuas Tara I1"'), during
whi ch American warships were, it is said, sent to patrol the waters off both

Ni caragus's coasts; Novenber 1984, when there were troop novenments in Honduras
and depl oyment of warships off the Atlantic coast of Nicaragua; February 1985
(' Ahuas Tara I11"); March 1985 ('Universal Trek ' 85'); June 1985, paratrooper
exerci ses. As evidence of these manoeuvres having taken place, Ni caragua has

of fered newspaper reports; since there was no secrecy about the holding of the
manoeuvres, the Court considers that it may treat the matter as one of public
know edge, and as such, sufficiently established.

* %

93. The Court nmust now examine in nore detail the genesis, devel opnent and activ-
ities of the contra force, and the role of the United States in relation to it, in
order to determ ne the | egal significance of the conduct of the United States in
this respect. According to Nicaragua, the United States 'conceived, created and
organi zed a nercenary arny, the contra force'. However, there is evidence to show
that some arned opposition to the Governnent of Nicaragua existed in 1979-1980,
even before any interference or support by the United States. Nicaragua dates the
begi nning of the activity of the United States to 'shortly after’ 9 March 1981,
when, it was said, the President of the United States made a fornmal presidential
finding authorizing the CIA to undertake 'covert activities' directed against
Ni caragua. According to the testimny of Commander *54 Carrion, who stated that
the 'organized mlitary and paramlitary activities' began in Decenber 1981, there
wer e Ni caraguan 'anti-governnent forces' prior to that date, consisting of

"just a few small bands very poorly armed, scattered al ong the northern border

of Nicaragua and . . . conposed nmainly of exnenbers of the Sonbza's Nationa
Guard. They did not have any nmilitary effectiveness and what they nmainly did was
rustling cattle and killing some civilians near the borderlines.

These bands had existed in one formor another since the fall of the Sonpza gov-
ernment: the affidavit of M. Edgar Chanorro refers to 'the ex-National Guardsnen
who had fled to Honduras when the Sonpbza governnent fell and had been conducting
sporadi c raids on N caraguan border positions ever since'. According to the

Ni caraguan Menorial, the ClAinitially conducted nmilitary and paranmlitary activ-
ities against Ni caragua soon after the presidential finding of 9 March 1981,
"through the existing arnmed bands'; these activities consisted of 'raids on ci-
vilian settlenents, local mlitia outposts and arny patrols'. The weapons used
were those of the former National Guard. |In the absence of evidence, the Court is
unabl e to assess the nmilitary effectiveness of these bands at that tine; but
their existence is in effect admtted by the N caraguan Governnent.

94. According to the affidavit of M. Chanporro, there was also a political oppos-
ition to the Nicaraguan Governnent, established outside Nicaragua, fromthe end of
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1979 onward, and in August 1981 this grouping nmerged with an armed opposition
force called the 15th of Septenber Legion, which had itself incorporated the pre-
viously di sparate armed opposition bands, through nmergers arranged by the CIA It
was thus that the FDN is said to have cone into being. The other nmjor armed op-
position group, the ARDE, was formed in 1982 by Al fonso Robelo Callejas, a forner
menber of the original 1979 Junta and Eden Pastora Gonez, a Sandinista military
conmander, | eader of the FRS (Sandino Revolutionary Front) and | ater Vice-M nister
in the Sandini sta governnent. Nicaragua has not alleged that the United States was
involved in the formation of this body. Even on the face of the evidence offered
by the Applicant, therefore, the Court is unable to find that the United States
created an armed opposition in Nicaragua. However, according to press articles
citing official sources close to the United States Congress, the size of the con-
tra force increased dramatically once United States financial and other assistance
became available: froman initial body of 500 nmen (plus, according to sone re-
ports, 1,000 Mskito Indians) in Decenber 1981, the force grew to 1,000 in Febru-
ary 1982, 1,500 in August 1982, 4,000 in Decenber 1982, 5,500 in February 1983,
8,000 in June 1983 and 12,000 in Novenber 1983. When (as expl ai ned below) United
States aid other than 'humanitarian *55 assi stance' was cut off in Septenber 1984,
the size of the force was reported to be over 10,000 nen

95. The financing by the United States of the aid to the contras was initially
undi scl osed, but subsequently became the subject of specific |legislative provi-
sions and ultimately the stake in a conflict between the |egislative and executive
organs of the United States. Initial activities in 1981 seemto have been fin-
anced out of the funds available to the CIA for 'covert' action; according to sub-
sequent press reports quoted by Nicaragua, $19.5 nmillion was allocated to these
activities. Subsequently, again according to press sources, a further $19 nillion
was approved in late 1981 for the purpose of the CIA plan for mlitary and para-
mlitary operations authorized by National Security Decision Directive 17. The
budgetary arrangements for funding subsequent operations up to the end of 1983
have not been made cl ear, though a press report refers to the United States Con-
gress as having approved 'about $20 million' for the fiscal year to 30 Septenber
1983, and from a Report of the Permanent Sel ect Conmittee on Intelligence of the
House of Representatives (hereinafter called the "Intelligence Conmrittee') it ap-
pears that the covert progranme was funded by the Intelligence Authorization Act
relating to that fiscal year, and by the Defense Appropriations Act, which had
been amended by the House of Representatives so as to prohibit 'assistance for the
pur pose of overthrow ng the Government of Nicaragua'. |In May 1983, this Conmttee
approved a proposal to amend the Act in question so as to prohibit United States
support for mlitary or paramlitary operations in Nicaragua. The proposal was
designed to have substituted for these operations the provision of open security
assistance to any friendly Central Anmerican country so as to prevent the transfer
of mlitary equi pment from or through Cuba or Nicaragua. This proposal was adopted
by the House of Representatives, but the Senate did not concur; the executive in
the nmeantinme presented a request for $45 million for the operations in N caragua
for the fiscal year to 30 Septenber 1984. Again conflicting decisions emerged from
the Senate and House of Representatives, but ultimtely a conprom se was reached.
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In Novermber 1983, |legislation was adopted, comng into force on 8 Decenber 1983,
contai ning the follow ng provision:

"During fiscal year 1984, not nore than $24, 000,000 of the funds available to
the Central Intelligence Agency, the Departnent of Defense, or any other agency or
entity of the United States involved in intelligence activities may be obligated
or expended for the purpose or *56 which would have the effect of supporting, dir-
ectly or indirectly, mlitary or paranmlitary operations in N caragua by any na-
tion, group, organization, novenent, or individual.' (Intelligence Authorization
Act 1984, Section 108.)

96. In March 1984, the United States Congress was asked for a supplenental appro-
priation of $21 million '"to continue certain activities of the Central Intelli-
gence Agency which the President has determined are inportant to the national se-
curity of the United States', i.e., for further support for the contras. The Sen-
ate approved the suppl enmental appropriation, but the House of Representatives did
not. 1In the Senate, two anendnents which were proposed but not accepted were: to
prohi bit the funds appropriated from being provided to any individual or group
known to have as one of its intentions the violent overthrow of any Central Amer-
i can governnent; and to prohibit the funds being used for acts of terrorismin or
agai nst Nicaragua. In June 1984, the Senate took up consideration of the execut-
ive's request for $28 million for the activities in Nicaragua for the fiscal year
1985. \When the Senate and the House of Representatives again reached conflicting
deci sions, a conprom se provision was included in the Continuing Appropriations
Act 1985 (Section 8066). \Wile in principle prohibiting the use of funds during
the fiscal year to 30 Septenber 1985

"for the purpose or which would have the effect of supporting, directly or in-
directly, mlitary or paranmilitary operations in Ni caragua by any nation, group
or gani zati on, novenent or individual',

the Act provided $14 nillion for that purpose if the President subnmitted a report
to Congress after 28 February 1985 justifying such an appropriation, and both
Chanbers of Congress voted affirmatively to approve it. Such a report was subnit-
ted on 10 April 1985; it defined United States objectives toward Ni caragua in the
follow ng terms:

"United States policy toward Nicaragua since the Sandi nistas' ascent to power
has consistently sought to achi eve changes in Ni caraguan governnent policy and be-
havior. W have not sought to overthrow the Ni caraguan Governnment nor to force on
Ni caragua a specific system of governnent.'

The changes sought were stated to be:

- termnation of all forms of Nicaraguan support for insurgencies or subversion
i n nei ghboring countri es;

*57 - reduction of N caragua's expanded military/security apparatus to restore
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mlitary balance in the region;

- severance of N caragua's mlitary and security ties to the Soviet Bloc and Cuba
and the return to those countries of their mlitary and security advisers now in
Ni caragua; and

- inplenentation of Sandinista conmtnent to the Organi zati on of American States
to political pluralism human rights, free elections, non-alignnent, and a m xed
econony. '

At the same time the President of the United States, in a press conference, re-
ferred to an offer of a cease-fire in Nicaragua nmade by the opponents of the

Ni caraguan Government on 1 March 1984, and pl edged that the $14 nmillion appropri-
ation, if approved, would not be used for arnms or nunitions, but for 'food, cloth-
i ng and nedi ci ne and ot her support for survival' during the period 'while the
cease-fire offer is on the table'. ©On 23 and 24 April 1985, the Senate voted for
and the House of Representatives against, the $14 mllion appropriation

97. In June 1985, the United States Congress was asked to approve the appropri-
ation of $38 mllion to fund mlitary or paranmilitary activities against N caragua
during the fiscal years 1985 and 1986 (ending 30 September 1986). This appropri-
ation was approved by the Senate on 7 June 1985. The House of Representatives,
however, adopted a proposal for an appropriation of $27 mllion, but solely for
humani tari an assistance to the contras, and admi nistration of the funds was to be
taken out of the hands of the CIA and the Departnment of Defense. The relevant |e-
gislation, as ultimtely agreed by the Senate and House of Representatives after
subm ssion to a Conference Conmittee, provided

' $27, 000, 000 for hunmnitarian assistance to the N caraguan denocratic resist-
ance. Such assistance shall be provided in such departnent or agency of the
United States as the President shall designate, except the Central Intelligence
Agency or the Departnment of Defense .

As used in this subsection, the term ' humanitarian assistance' nmeans the provi-
sion of food, clothing, nedicine, and other humanitarian assistance, and it does
not include the provision of weapons, weapons systens, anmunition, or other equip-
ment, vehicles, or material which can be used to inflict serious bodily harm or
death.'

The Joi nt Explanatory Statenent of the Conference Commttee noted that while the
| egi sl ati on adopt ed

*58 'does proscribe these two agencies [CIA and DOD] from adm ni stering the
funds and fromproviding any nilitary training or advice to the denocratic resist-
ance . . . none of the prohibitions on the provision of military or paramlitary
assistance to the denocratic resistance prevents the sharing of intelligence in-
formation with the denocratic resistance'.

In the House of Representatives, it was stated that an assurance had been given by
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the National Security Council and the \Wite House that

"neither the [CIA] reserve for contingencies nor any other funds avail abl e
[woul d] be used for any material assistance other than that authorized . . . for
humani t ari an assi stance for the N caraguan denocratic resistance, unless author-
i zed by a future act of Congress'.

Fi nance for supporting the mlitary and paramlitary activities of the contras was
t hus available fromthe budget of the United States Governnent from sone tine in
1981 until 30 Septenmber 1984; and finance linmted to 'hunmanitarian assistance’
has been avail abl e since that date fromthe same source and renai ns authorized un-
til 30 Septenber 1986.

98. It further appears, particularly since the restriction just nmentioned was im
posed, that financial and other assistance has been supplied fromprivate sources
in the United States, with the know edge of the Governnent. So far as this was
earmarked for 'humanitarian assistance', it was actively encouraged by the United
States President. According to press reports, the State Departnent made it known
in September 1984 that the adm nistration had decided 'not to di scourage' private
American citizens and foreign governnents from supporting the contras. The Court
notes that this statement was pronpted by an incident which indicated that some
private assistance of a nilitary nature was being provided.

99. The Court finds at all events that from 1981 until 30 Septenber 1984 the
United States CGovernnent was providing funds for mlitary and paramlitary activ-
ities by the contras in Nicaragua, and thereafter for 'humanitarian assistance'.
The nost direct evidence of the specific purposes to which it was intended that
these funds should be put was given by the oral testinopny of a witness called by
Ni caragua: M. David MacM chael, fornerly in the employnent of the CIA as a Seni -
or Estimates Officer with the Analytic G oup of the National Intelligence Council
He informed the Court that in 1981 he participated in that capacity in discussion
of a plan relating to Nicaragua, excerpts fromwhich were subsequently published
in the Washi ngton Post, and he confirned that, with the exception of a detai
(here omtted), these excerpts gave an accurate account of the plan, the purposes
of which they described as foll ows:

*59 ' Covert operations under the ClI A proposal, according to the NSC records,
are intended to:

"Build popul ar support in Central Anerica and Nicaragua for an opposition front
that would be nationalistic, anti-Cuban and anti- Sonpza.

Support the opposition front through formation and training of action teams to
collect intelligence and engage in paranmilitary and political operations in
Ni car agua and el sewhere

Work primarily through non-Anericans'

to achi eve these covert objectives
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100. Evidence of how the funds appropriated were spent, during the period up to
autum 1984, has been provided in the affidavit of the former FDN | eader, M.
Chanorro; in that affidavit he gives considerable detail as to the assistance
given to the FDN. The Court does not however possess any conparable direct evid-
ence as to support for the ARDE, though press reports suggest that such support
may have been given at sonme stages. M. Chanorro states that in 1981 forner Na-
tional Guardsmen in exile were offered regular salaries fromthe ClIA and that
fromthen on arms (FAL and AK-47 assault rifles and nortars), amunition, equip-
ment and food were supplied by the CIA.  Wen he worked full time for the FDN, he
hi nself received a salary, as did the other FDN directors. There was also a
budget from Cl A funds for conmuni cati ons, assistance to N caraguan refugees or
fam |y menbers of FDN combatants, and a nmilitary and | ogi stics budget; however,
the latter was not large since all arms, nunitions and nmilitary equi pnent, includ-
ing uni forms, boots and radi o equi pnent, were acquired and delivered by the ClA

101. According to M. Chanorro, training was at the outset provided by Argentine
mlitary officers, paid by the CIA gradually replaced by Cl A personnel. The
training given was in

"guerrilla warfare, sabotage, demolitions, and in the use of a variety of
weapons, including assault rifles, machine guns, nortars, grenade |aunchers, and
expl osives, such as Claynore mines . . . also . . . in field conmunications, and
the Cl A taught us how to use certain sophisticated codes that the N caraguan Gov-
ernnment forces would not be able to decipher'.

The ClI A also supplied the FDN with intelligence, particularly as to N caraguan
troop novenents, derived fromradio and tel ephonic interception, code-breaking,
and surveillance by aircraft and satellites. M. Chanorro also refers to aircraft
bei ng supplied by the CIA; frompress reports it appears that those were conpar-
atively small aircraft suitable for reconnai ssance and a certain amount of supply-
droppi ng, not for offensive *60 operations. Helicopters with Ni caraguan crews are
reported to have taken part in certain operations of the 'UCLAs' (see paragraph 86
above), but there is nothing to show whether these belonged to the contras or were
lent by United States agencies.

102. It appears to be recogni zed by Ni caragua that, with the exception of sonme of
the operations listed in paragraph 81 above, operations on N caraguan territory
were carried out by the contras alone, all United States trainers or advisers re-
mai ni ng on the other side of the frontier, or in international waters. It is
however cl ai med by Ni caragua that the United States Governnent has devised the
strategy and directed the tactics of the contra force, and provided direct conbat
support for its mlitary operations.

103. In support of the claimthat the United States devised the strategy and dir-
ected the tactics of the contras, counsel for Nicaragua referred to the successive
stages of the United States |egislative authorization for funding the contras
(outlined in paragraphs 95 to 97 above), and observed that every offensive by the
contras was preceded by a new infusion of funds fromthe United States. From
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this, it is argued, the conclusion follows that the tim ng of each of those of-
fensives was deternined by the United States. |In the sense that an offensive
coul d not be launched until the funds were available, that nay well be so; but,
in the Court's view, it does not follow that each provision of funds by the United
States was made in order to set in notion a particular offensive, and that that

of f ensi ve was pl anned by the United States.

104. The evidence in support of the assertion that the United States devised the
strategy and directed the tactics of the contras appears to the Court to be as
follows. There is considerable material in press reports of statements by FDN of -
ficials indicating participation of ClA advisers in planning and the discussion of
strategy or tactics, confirned by the affidavit of M. Chanmorro. M. Chanorro at-
tributes virtually a power of command to the ClIA operatives: he refers to them as
having 'ordered or 'instructed the FDN to take various action. The specific in-
stances of influence of United States agents on strategy or tactics which he gives
are as follows: the CIA he says, was at the end of 1982 "urging' the FDN to
| aunch an of fensive designed to take and hold Ni caraguan territory. After the
failure of that offensive, the CIAtold the FDN to nove its nmen back into
Ni caragua and keep fighting. The CIA in 1983 gave a tactical directive not to
destroy farms and crops, and in 1984 gave a directive to the opposite effect. In
1983, the CIA again indicated that they wanted the FDN to | aunch an offensive to
seize and hold Nicaraguan territory. In this respect, attention should al so be
drawn to the statenent of M. Ch norro (paragraph 101 above) that the ClI A supplied
the FDN with intelligence, particularly as to Nicaraguan troop novenents, and
smal | aircraft suitable for reconnai ssance and a certain amount of supply-drop-
pi ng. Enphasis has been placed, by M. Chanorro, by Commmander Carrion, and by
counsel *61 for Nicaragua, on the inpact on contra tactics of the availability of
intelligence assistance and, still nore inportant, supply aircraft.

105. It has been contended by Nicaragua that in 1983 a 'new strategy' for contra
operations in and agai nst N caragua was adopted at the highest [evel of the United
States Governnent. Fromthe evidence offered in support of this, it appears to
the Court however that there was, around this tinme, a change in contra strategy,
and a new policy by the United States adm nistration of nore overt support for the
contras, culmnating in the express |legislative authorization in the Departnent of
Def ense Appropriations Act, 1984, section 775, and the Intelligence Authorization
Act for Fiscal Year 1984, section 108. The new contra strategy was said to be to
attack 'econonmic targets like electrical plants and storage facilities' and fight-
ing in the cities.

106. In the light of the evidence and material available to it, the Court is not
satisfied that all the operations launched by the contra force, at every stage of
the conflict, reflected strategy and tactics wholly devised by the United States.
However, it is in the Court's view established that the support of the United
States authorities for the activities of the contras took various fornms over the
years, such as logistic support, the supply of information on the |ocation and
nmovenment s of the Sandinista troops, the use of sophisticated methods of comrunica-
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tion, the deploynent of field broadcasting networks, radar coverage, etc. The
Court finds it clear that a nunmber of mlitary and paramlitary operations by this
force were decided and planned, if not actually by United States advisers, then at
| east in close collaboration with them and on the basis of the intelligence and

| ogi stic support which the United States was able to offer, particularly the sup-
ply aircraft provided to the contras by the United States.

107. To sum up, despite the secrecy which surrounded it, at least initially, the
fi nanci al support given by the Government of the United States to the mlitary and
param litary activities of the contras in Nicaragua is a fully established fact.
The | egislative and executive bodies of the respondent State have noreover, sub-
sequent to the controversy which has been sparked off in the United States, openly
adm tted the nature, volune and frequency of this support. Indeed, they clearly
take responsibility for it, this government aid having now become the mgjor ele-
ment of United States foreign policy in the region. As to the ways in which such
fi nanci al support has been translated into practical assistance, the Court has
been able to reach a general finding.

108. Despite the large quantity of docunentary evidence and testinony which it
has exam ned, the Court has not been able to satisfy itself that the respondent
State 'created' the contra force in Nicaragua. It seens certain *62 that nenbers
of the former Sonbza National Guard, together with civilian opponents to the
Sandi nista reginme, withdrew from Ni caragua soon after that regine was installed in
Managua, and sought to continue their struggle against it, even if in a disorgan-
ized way and with limted and ineffectual resources, before the Respondent took
advant age of the existence of these opponents and incorporated this fact into its
policies vis-a-vis the reginme of the Applicant. Nor does the evidence warrant a
finding that the United States gave 'direct and critical conmbat support', at |east
if that formof words is taken to nmean that this support was tantamount to direct
intervention by the United States conbat forces, or that all contra operations re-
flected strategy and tactics wholly devised by the United States. On the other
hand, the Court holds it established that the United States authorities largely
fi nanced, trained, equipped, arnmed and organi zed the FDN

109. What the Court has to deternine at this point is whether or not the rel a-
tionship of the contras to the United States Governnent was so nuch one of depend-
ence on the one side and control on the other that it would be right to equate the
contras, for legal purposes, with an organ of the United States Covernnent, or as
acting on behalf of that Government. Here it is relevant to note that in May 1983
the assessnment of the Intelligence Committee, in the Report referred to in para-
graph 95 above, was that the contras 'constitute[d] an independent force' and that
the "only elenment of control that could be exercised by the United States' was
'cessation of aid' . Paradoxically this assessnent serves to underline, a con-
trario, the potential for control inherent in the degree of the contras' depend-
ence on aid. Yet despite the heavy subsides and ot her support provided to them by
the United States, there is no clear evidence of the United States having actually
exerci sed such a degree of control in all fields as to justify treating the con-

© 2007 Thonmson/West. No Cdaimto Oig. US Gov. Wrks.



19861.C.J. 14 FOR EDUCATIONAL USE ONLY Page 47
1986 WL 522 (1.C.J.), 1986 1.C.J. 14
(Citeas: 19861.C.J. 14)

tras as acting on its behal f.

110. So far as the potential control constituted by the possibility of cessation
of United States mlitary aid is concerned, it may be noted that after 1 October
1984 such aid was no | onger authorized, though the sharing of intelligence, and
the provision of 'humanitarian assistance' as defined in the above-cited |egisla-
tion (paragraph 97) may continue. Yet, according to Nicaragua's own case, and ac-
cording to press reports, contra activity has continued. 1In sum the evidence
available to the Court indicates that the various fornms of assistance provided to
the contras by the United States have been crucial to the pursuit of their activ-
ities, but is insufficient to denonstrate their conpl ete dependence on United
States aid. On the other hand, it indicates that in the initial years of United
States assistance the contra force was so dependent. However, whether the United
States Government at any stage devised the strategy and directed the tactics of
the contras depends on the extent to which the United States made use of the po-
tential for control inherent in that dependence. The Court already indicated that
it has insufficient evidence to reach a finding on this point. It is a fortiori
unable to deternmine that the contra force may be equated for *63 | egal purposes
with the forces of the United States. This conclusion, however, does not of
course suffice to resolve the entire question of the responsibility incurred by
the United States through its assistance to the contras.

111. In the view of the Court it is established that the contra force has, at

| east at one period, been so dependent on the United States that it could not con-
duct its crucial or nost significant mlitary and paramlitary activities w thout
the nmulti-faceted support of the United States. This finding is fundanental in
the present case. Neverthel ess, adequate direct proof that all or the great ma-
jority of contra activities during that period received this support has not been,
and i ndeed probably could not be, advanced in every respect. It will suffice the
Court to stress that a degree of control by the United States Governnment, as de-
scri bed above, is inherent in the position in which the contra force finds itself
inrelation to that Government.

112. To show the existence of this control, the Applicant argued before the Court
that the political |eaders of the contra force had been selected, installed and
paid by the United States; it also argued that the purpose herein was both to
guarantee United States control over this force, and to excite synpathy for the
Government's policy within Congress and anong the public in the United States.
According to the affidavit of M. Chanporro, who was directly concerned, when the
FDN was forned 'the nane of the organization, the nenbers of the political junta,
and the nmenbers of the general staff were all chosen or approved by the C A ;
|ater the CI A asked that a particul ar person be made head of the political direct-
orate of the FDN, and this was done. However, the question of the selection, in-
stall ati on and paynment of the |eaders of the contra force is nerely one aspect
anong ot hers of the degree of dependency of that force. This partial dependency
on the United States authorities, the exact extent of which the Court cannot es-
tablish, may certainly be inferred inter alia fromthe fact that the | eaders were
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selected by the United States. But it may also be inferred fromother factors,
some of which have been examined by the Court, such as the organization, training
and equi pping of the force, the planning of operations, the choosing of targets
and the operational support provided.

113. The question of the degree of control of the contras by the United States
Governnment is relevant to the claimof N caragua attributing responsibility to the
United States for activities of the contras whereby the United States has, it is
al l eged, violated an obligation of international law not to kill, wound or ki dnap
citizens of N caragua. The activities in question are said to represent a tactic
whi ch includes 'the spreading of terror and danger to non-conbatants as an end in
itself with no attenpt to *64 observe humanitarian standards and no reference to
the concept of mlitary necessity'. |In support of this, Ni caragua has catal ogued
numerous incidents, attributed to 'ClA-trained nercenaries' or 'nmercenary forces'
of ki dnappi ng, assassination, torture, rape, killing of prisoners, and killing of
civilians not dictated by mlitary necessity. The declaration of Commander Carri -
on annexed to the Menorial lists the first such incident in Decenber 1981, and
continues up to the end of 1984. Two of the wi tnesses called by Nicaragua (Father
Loi son and M. G ennon) gave oral evidence as to events of this kind. By way of
exanpl es of evidence to provide 'direct proof of the tactics adopted by the con-
tras under United States guidance and control', the Menorial of Nicaragua offers a
statement, reported in the press, by the ex-FDN | eader M. Edgar Chanorro, re-
peated in the latter's affidavit, of assassinations in Nicaraguan villages; the
al | eged exi stence of a classified Defence Intelligence Agency report of July 1982,
reported in the New York Times on 21 October 1984, disclosing that the contras
were carrying out assassinations; and the preparation by the CIAin 1983 of a
manual of psychol ogi cal warfare. At the hearings, reliance was al so placed on the
affidavit of M. Chanorro.

114. In this respect, the Court notes that according to Nicaragua, the contras
are no nore than bands of mercenaries which have been recruited, organi zed, paid
and commanded by the Governnent of the United States. This would nmean that they
have no real autonomy in relation to that Government. Consequently, any offences
whi ch they have committed would be inputable to the Governnent of the United
States, like those of any other forces placed under the latter's command. |In the
view of Nicaragua, 'stricto sensu, the mlitary and paramlitary attacks |aunched
by the United States against Ni caragua do not constitute a case of civil strife
They are essentially the acts of the United States.' |If such a finding of the im
putability of the acts of the contras to the United States were to be made, no
guestion would arise of nere conplicity in those acts, or of incitenent of the
contras to comit them

115. The Court has taken the view (paragraph 110 above) that United States parti-
ci pation, even if preponderant or decisive, in the financing, organizing, train-
i ng, supplying and equi pping of the contras, the selection of its military or
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paranmilitary targets, and the planning of the whole of its operation, is still in-
sufficient in itself, on the basis of the evidence in the possession of the Court,
for the purpose of attributing to the United States the acts committed by the con-
tras in the course of their mlitary or paranilitary operations in N caragua. Al
the forms of United States participation nmentioned above, and even the genera
control by the respondent State over a force with a high degree of dependency on
it, would not in thenselves nean, wi thout further evidence, that the United States
directed or enforced the perpetration of the acts contrary to human rights and hu-
mani tarian |law alleged by the applicant State. Such acts could well be committed
by menbers of the contras without the control of the United *65 States. For this
conduct to give rise to legal responsibility of the United States, it would in
principle have to be proved that that State had effective control of the nmilitary
or paranilitary operations in the course of which the alleged violations were com
mtted.

116. The Court does not consider that the assistance given by the United States
to the contras warrants the conclusion that these forces are subject to the United
States to such an extent that any acts they have comritted are inputable to that
State. It takes the view that the contras remain responsible for their acts, and
that the United States is not responsible for the acts of the contras, but for its
own conduct vis-a-vis Nicaragua, including conduct related to the acts of the con-
tras. What the Court has to investigate is not the conplaints relating to all eged
violations of humanitarian | aw by the contras, regarded by N caragua as i nputable
to the United States, but rather unlawful acts for which the United States may be
responsi ble directly in connection with the activities of the contras. The |aw
ful ness or otherw se of such acts of the United States is a question different
fromthe violations of humanitarian | aw of which the contras nmay or may not have
been guilty. It is for this reason that the Court does not have to determn ne
whet her the violations of humanitarian |law attributed to the contras were in fact
committed by them At the sane tinme, the question whether the United States CGov-
ernnment was, or nust have been, aware at the relevant time that allegations of
breaches of humanitarian | aw were bei ng made against the contras is relevant to an
assessnent of the | awful ness of the action of the United States. |In this respect,
the material facts are primarily those connected with the issue in 1983 of a manu-
al of psychol ogi cal operations.

117. Nicaragua has in fact produced in evidence before the Court two publications
which it clains were prepared by the CIA and supplied to the contras in 1983. The
first of these, in Spanish, is entitled ' Operaciones sicologicas en guerra de
guerrillas' (Psychol ogical Operations in Guerrilla Warfare), by 'Tayacan'; the
certified copy supplied to the Court carries no publisher's nane or date. Inits
Preface, the publication is described as

"a manual for the training of guerrillas in psychol ogical operations, and its
application to the concrete case of the Christian and denpcratic crusade being
waged in Nicaragua by the Freedom Conmandos'

© 2007 Thonmson/West. No Cdaimto Oig. US Gov. Wrks.



19861.C.J. 14 FOR EDUCATIONAL USE ONLY Page 50
1986 WL 522 (1.C.J.), 1986 1.C.J. 14
(Citeas: 19861.C.J. 14)

The second is entitled the Freedom Fighter's Manual, with the subtitle 'Practical
guide to liberating Ni caragua from oppression and nisery by paralyzing the mlit-
ary-industrial conplex of the traitorous marxist state w thout having to use spe-
cial tools and with minimal risk for the conbatant'. The text is printed in Eng-
lish and Spanish, and illustrated with sinple drawings: it consists of guidance
for elementary sabotage techniques. The only indications available to the Court
of its authorship are reports in the New York Times, quoting a United States Con-
gressman and *66 M. Edgar Chanorro as attributing the book to the CIA. Since the
evi dence |inking the Freedom Fighter's Manual to the CIA is no nore than newspaper
reports the Court will not treat its publication as an act inputable to the United
States Government for the purposes of the present case.

118. The Court will therefore concentrate its attention on the other manual, that
on ' Psychol ogi cal Operations'. That this latter manual was prepared by the C A
appears to be clearly established: a report published in January 1985 by the In-
telligence Commttee contains a specific statement to that effect. It appears
fromthis report that the manual was printed in several editions; only one has
been produced and it is of that text that the Court will take account. The nanua
is devoted to techniques for winning the mnds of the popul ation, defined as in-
cluding the guerrilla troops, the eneny troops and the civilian population. In
general , such parts of the manual as are devoted to mlitary rather than political
and ideol ogical matters are not in conflict with general humanitarian |aw, but
there are marked exceptions. A section on '"Inplicit and Explicit Terror', while
enphasi zing that 'the guerrillas should be careful not to beconme an explicit ter-
ror, because this would result in a |oss of popular support', and stressing the
need for good conduct toward the popul ation, also includes directions to destroy
mlitary or police installations, cut lines of comunication, kidnap officials of
t he Sandi ni sta governnent, etc. Reference is nade to the possibility that "it
shoul d be necessary . . . to fire on a citizen who was trying to | eave the town',
to be justified by the risk of his inform ng the eneny. Furthernore, a section on
"Sel ective Use of Violence for Propagandistic Effects’ begins with the words:

"It is possible to neutralize carefully selected and planned targets, such as
court judges, nesta judges, police and State Security officials, CDS chiefs,
etc. For psychol ogical purposes it is necessary to take extrene precautions, and
it is absolutely necessary to gather together the popul ation affected, so that
they will be present, take part in the act, and fornul ate accusati ons agai nst the
oppressor.'

In a later section on 'Control of mass concentrations and neetings', the follow ng
gui dance is given (inter alia):

"If possible, professional crimnals will be hired to carry out specific se-
| ective 'jobs'.

Specific tasks will be assigned to others, in order to create a "martyr' for
the cause, taking the denpnstrators to a confrontation with the authorities, in
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order to bring about uprisings or shootings, which will cause the death of one or
nore persons, who would becone the martyrs, a situation that should be nade use of
i medi ately against the regine, in order to create greater conflicts.'

*67 119. According to the affidavit of M. Chanorro, about 2,000 copies of the
manual were distributed to nmenbers of the FDN, but in those copies M. Chanorro
had arranged for the pages containing the |last tw passages quoted above to be
torn out and replaced by expurgated pages. According to some press reports, an-
other edition of 3,000 copies was printed (though according to one report M.
Chanorro said that he knew of no other edition), of which however only some 100
are said to have reached Ni caragua, attached to balloons. He was quoted in a
press report as saying that the manual was used to train 'dozens of guerrilla

| eaders' for sonme six nonths from Decenber 1983 to May 1984. |In another report he
is quoted as saying that 'people did not read it' and that nost of the copies were
used in a special course on psychol ogical warfare for m ddle-1evel conmanders. In

his affidavit, M. Chanorro reports that the attitude of some unit conmanders, in
contrast to that recomended in the manual, was that 'the best way to win the | oy-
alty of the civilian population was to intimdate it' - by nurders, mutilations,
etc. - "and make it fearful of us’

120. A question exanm ned by the Intelligence Conmittee was whet her the prepara-
tion of the nanual was a contravention of United States |egislation and executive
orders; inter alia, it exam ned whether the advice on 'neutralizing' |ocal offi-
cials contravened Executive Order 12333. This Executive Order, re-enacting earli-
er directives, was issued by President Reagan in Decenmber 1981; it provides that

"2.11. No person enployed by or acting on behalf of the United States Govern-
ment shall engage in or conspire to engage in, assassination

2.12. No agency of the Intelligence Community shall participate in or request
any person to undertake activities forbidden by this Oder." (US Code, Congres-
sional and Adm nistrative News, 97th Congress, First Session, 1981, p. B. 114.)

The manual was witten, according to press reports, by 'a |low |l evel contract em
pl oyee' of the CIA; the Report of the Intelligence Conmittee concluded:

'"The Conmittee believes that the manual has caused enbarrassnent to the United
States and shoul d never have been released in any of its various forms. Specific
actions it describes are repugnant to Anerican val ues.

The original purpose of the manual was to provide training to noderate FDN be-
havior in the field. Yet, the Conmttee believes that the manual was witten, ed-
ited, distributed and used w thout adequate supervision. No one but its author
paid nuch attention *68 to the manual. Mst CIA officials |earned about it from
news accounts.

The Committee was told that ClI A officers should have revi ewed the nmanual and
did not. The Conmmittee was told that all ClIA officers should have known about the
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Executive Order's ban on assassination . . . but some did not. The entire public-
ation and distribution of the manual was marked within the Agency by confusion
about who had authority and responsibility for the manual. The incident of the
manual illustrates once again to a majority of the Cormittee that the ClI A did not
have adequate command and control of the entire Ni caraguan covert action

ClA officials up the chain of command either never read the manual or were nev-
er made aware of it. Negligence, not intent to violate the |aw, nmarked the nanu-
al's history.

The Commi ttee concluded that there was no intentional violation of Executive
Order 12333.

When the exi stence of the manual became known at the level of the United States
Congress, according to one press report, '"the ClA urged rebels to ignore all its
recommendati ons and began trying to recall copies of the docunent'.

121. When the Intelligence Cormittee investigated the publication of the psycho-
| ogi cal operations manual, the question of the behaviour of the contras in
Ni caragua becane of considerable public interest in the United States, and the
subj ect of numerous press reports. Attention was thus drawn to allegations of
terrorist behaviour or atrocities said to have been comm tted agai nst civilians,
whi ch were | ater the subject of reports by various investigating teans, copies of
whi ch have been supplied to the Court by Nicaragua. According to the press, CA
officials presented to the Intelligence Conmittee in 1984 evidence of such activ-
ity, and stated that this was the reason why the manual was prepared, it being in-

tended to 'noderate the rebels' behaviour'. This report is confirmed by the find-
ing of the Intelligence Conmttee that ' The original purpose of the manual was to
provide training to noderate FDN behaviour in the field . At the time the nanual

was prepared, those responsible were aware of, at the |east, allegations of beha-
viour by the contras inconsistent with humanitarian | aw.

122. The Court concludes that in 1983 an agency of the United States Governnent
supplied to the FDN a nmanual on psychol ogical guerrilla warfare which, while ex-
pressly discouraging indiscrimnate violence against civilians, considered the
possi bl e necessity of shooting civilians who were attenpting to | eave a town; and
advi sed the 'neutralization' for propaganda purposes of |ocal judges, officials or
not abl es after the senblance *69 of trial in the presence of the population. The
text supplied to the contras al so advised the use of professional crinminals to
perform unspecified 'jobs', and the use of provocation at nass denonstrations to
produce violence on the part of the authorities so as to nake 'martyrs’

* %

123. Nicaragua has conplained to the Court of certain nmeasures of an economc
nature taken against it by the Government of the United States, beginning with the
cessation of economic aid in April 1981, which it regards as an indirect form of
intervention in its internal affairs. According to information published by the
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United States Governnent, it provided nore than $100 mllion in economic aid to
Ni caragua between July 1979 and January 1981; however, concern in the United

St ates Congress about certain activities attributed to the Nicaraguan Gover nment
led to a requirenment that, before disbursing assistance to Nicaragua, the Presid-
ent certify that N caragua was not 'aiding, abetting or supporting acts of viol-
ence or terrorismin other countries' (Special Central American Assistance Act,
1979, Sec. 536 (g)). Such a certification was given in Septenber 1980 (45 Federa
Regi ster 62779), to the effect that

'on the basis of an evaluation of the avail able evidence, that the Government of
Ni caragua ' has not co-operated with or harbors any international terrorist organ-
i zation or is aiding, abetting or supporting acts of violence or terrorismin oth-
er countries".

An official White House press release of the sane date stated that

"The certification is based upon a careful consideration and eval uation of al
the rel evant evidence provided by the intelligence conmunity and by our Enbassies
inthe field . . . CQur intelligence agencies as well as our Enbassies in
Ni caragua and nei ghboring countries were fully consulted, and the diverse infornma-
tion and opinions fromall sources were carefully weighed.'

On 1 April 1981 however a determination was nade to the effect that the United
States could no longer certify that N caragua was not engaged in support for 'ter-
rori sm abroad, and econom c assistance, which had been suspended in January 1981
was thereby term nated. According to the N caraguan M nister of Finance, this

al so affected | oans previously contracted, and its econom c inpact was nore than
$36 million per annum Nicaragua also clains that, at the multilateral level, the
United States has *70 acted in the Bank for International Reconstruction and De-
vel opment and the Inter-American Devel opnment Bank to oppose or block |loans to

Ni car agua

124. On 23 Septenber 1983, the President of the United States nade a procl anation
nodi fying the system of quotas for United States inports of sugar, the effect of
which was to reduce the quota attributed to Ni caragua by 90 per cent. The Nicara-
guan Finance M nister assessed the econom c inpact of the nmeasure at between $15
and $18 nmillion, due to the preferential systemof prices that sugar has in the
mar ket of the United States.

125. On 1 May 1985, the President of the United States made an Executive Order,
whi ch contained a finding that 'the policies and actions of the Governnment of
Ni caragua constitute an unusual and extraordinary threat to the national security
and foreign policy of the United States' and declared a 'national energency'. Ac-
cording to the President's nessage to Congress, this emergency situation had been
created by 'the Nicaraguan Governnent's aggressive activities in Central Anerica'.
The Executive Order declared a total trade enmbargo on Nicaragua, prohibiting al
i mports fromand exports to that country, barring N caraguan vessels from United
States ports and excluding Nicaraguan aircraft fromair transportation to and from
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the United States.

126. The Court has before it, in the Counter-Menorial on jurisdiction and adm ss-
ibility filed by the United States, the assertion that the United States, pursuant
to the inherent right of individual and collective self-defence, and in accordance
with the Inter-Anmerican Treaty of Reciprocal Assistance, has responded to requests
from El Sal vador, Honduras and Costa Rica, for assistance in their self-defence
agai nst aggression by Nicaragua. The Court has therefore to ascertain, so far as
possi bl e, the facts on which this claimis or may be based, in order to determ ne
whet her coll ective self-defence constitutes a justification of the activities of
the United States here conplained of. Furthernore, it has been suggested that, as
a result of certain assurances given by the Nicaraguan 'Junta of the Government of
Nat i onal Reconstruction' in 1979, the Governnment of Nicaragua is bound by interna-
tional obligations as regards matters which would otherwi se be matters of purely
donmestic policy, that it is in breach of those obligations, and that such breach
m ght justify the action of the United States. The Court will therefore exam ne
the facts underlying this suggestion al so.

127. Nicaragua clains that the references nade by the United States to the justi-
fication of collective self-defence are nerely 'pretexts' for the activities of
the United States. It has alleged that the true notive for the conduct of the
United States is unrelated to the support which it accuses *71 Ni caragua of giving
to the arned opposition in El Salvador, and that the real objectives of United
States policy are to inpose its will upon Nicaragua and force it to conply with
United States demands. In the Court's view, however, if Nicaragua has been giving
support to the armed opposition in El Sal vador, and if this constitutes an arned
attack on El Sal vador and the other appropriate conditions are net, collective
sel f-defence could be legally invoked by the United States, even though there may
be the possibility of an additional notive, one perhaps even nore decisive for the
United States, drawn fromthe political orientation of the present N caraguan Gov-
ernnent. The existence of an additional notive, other than that officially pro-
clainmed by the United States, could not deprive the latter of its right to resort
to collective self-defence. The conclusion to be drawn is that special caution is
called for in considering the allegations of the United States concerning conduct
by Ni caragua which may provide a sufficient basis for self-defence.

128. In its Counter-Menorial on jurisdiction and adnissibility, the United States
clainms that Ni caragua has 'pronoted and supported guerrilla violence in neighbor-
ing countries', particularly in El Salvador; and has openly conducted cross-bor-

der mlitary attacks on its nei ghbours, Honduras and Costa Rica. |In support of
this, it annexed to the Menorial an affidavit by Secretary of State George P
Shultz. In his affidavit, M. Shultz declares, inter alia, that:

"The United States has abundant evidence that the Government of Nicaragua has
actively supported arnmed groups engaged in mlitary and paramlitary activities in
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and agai nst El Sal vador, providing such groups with sites in Nicaragua for comu-
nications facilities, conmand and control headquarters, training and | ogistics
support. The Government of Nicaragua is directly engaged with these armed groups
in planning ongoing nmilitary and paramilitary activities conducted in and agai nst
El Sal vador. The Governnent of Nicaragua also participates directly in the pro-
curement, and transshi pment through Nicaraguan territory, of large quantities of
anmmuni tion, supplies and weapons for the armed groups conducting nmilitary and
paranmilitary activities in and agai nst El Sal vador.

In addition to this support for arned groups operating in and agai nst El Sal -
vador, the Governnent of Nicaragua has engaged in simlar support, albeit on a
smal | er scale, for arned groups engaged, or which have sought to engage, in mlit-
ary or paramlitary activities in and agai nst the Republic of Costa Rica, the Re-
public of Honduras, and the Republic of Guatemala. The regular nmilitary forces of
Ni car agua have engaged in several direct attacks on Honduran and Costa Rican ter-
ritory, causing casualties anong the arned forces and civilian popul ati ons of
t hose St ates.

In connection with this declaration, the Court would recall the observations *72
it has already nade (paragraphs 69 and 70) as to the evidential value of declara-
tions by mnisters of the government of a State engaged in litigation concerning
an armed conflict.

129. In addition, the United States has quoted Presidents Magana and Duarte of El
Sal vador, press reports, and United States Government publications. Wth refer-
ence to the claimas to cross-border nilitary attacks, the United States has
guoted a statenent of the Pernmanent Representative of Honduras to the Security
Council, and diplomatic protests by the Governnents of Honduras and Costa Rica to
the Governnent of Nicaragua. |In the subsequent United States CGovernnment publica-
tion 'Revolution Beyond Qur Borders', referred to in paragraph 73 above, these
clainms are brought up to date with further descriptive detail. Quoting 'Honduran
government records', this publication asserts that there were 35 border incursions
by the Sandinista People's Army in 1981 and 68 in 1982.

130. In its pleading at the jurisdictional stage, the United States asserted the
justification of collective self-defence in relation to alleged attacks on El Sal -
vador, Honduras and Costa Rica. It is clear fromthe material |aid before the
Court by Nicaragua that, outside the context of the present judicial proceedings,
the United States administration has laid the greatest stress on the question of
arms supply and other forms of support to opponents of the Governnent in El Sal -

vador. In 1983, on the proposal of the Intelligence Conmttee, the covert pro-
granme of assistance to the contras 'was to be directed only at the interdiction
of arnms to El Sal vador'. N caragua's other neighbours have not been | ost sight

of , but the emphasis has continued to be on El Salvador: the United States Con-
ti nuing Appropriations Act 1985, Section 8066 (b) (1) (A), provides for aid for
the mlitary or paramlitary activities in Ni caragua to be resuned if the Presid-
ent reports inter alia that
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"the Governnment of Nicaragua is providing material or nonetary support to anti-
government forces engaged in mlitary or paranilitary operations in El Salvador or
ot her Central American countries'.

131. In the proceedings on the nmerits, Nicaragua has addressed itself primarily
to refuting the claimthat it has been supplying arnms and ot her assistance to the
opponents of the Governnent of El Salvador; it has not specifically referred to
the allegations of attacks on Honduras or Costa Rica. In this it is responding to
what is, as noted above, the principal justification announced by the United

States for its conduct. |In ascertaining whether the conditions for the exercise
by the United States of the right of collective self-defence are satisfied, the
Court will accordingly first consider the activities of Nicaragua in relation to

El Sal vador, as established by the evidence and material available to the Court.

It will then consider whether Nicaragua's conduct in relation to Honduras or Costa
*73 Rica may justify the exercise of that right; in that respect it will exam ne
only the allegations of direct cross-border attacks, since the affidavit of M.
Shultz claims only that there was support by the provision of arnms and supplies
for mlitary and paramlitary activities '"on a smaller scale' in those countries
than in El Sal vador

132. In its Declaration of Intervention dated 15 August 1984, the Governnent of
El Sal vador stated that: 'The reality is that we are the victinms of aggression
and arnmed attack from Ni caragua and have been since at |east 1980.' (Para. IV.)
The statenents of fact in that Declaration are backed by a declaration by the Act-
ing Mnister for Foreign Affairs of El Salvador, sinmilar in formto the declara-
tions by N caraguan M nisters annexed to its pleadings. The Declaration of Inter-
vention asserts that 'terrorists' seeking the overthrow of the Governnment of E
Sal vador were 'directed, arned, supplied and trained by N caragua' (para. I11);
that Ni caragua provi ded ' houses, hideouts and conmuni cation facilities' (para.
VI), and training centres managed by Cuban and Nicaraguan mlitary personnel
(para. VII). On the question of arns supply, the Declaration states that

"Al though the quantities of arms and supplies, and the routes used, vary, there
has been a continuing flow of arms, anmmunition, nedicines, and clothing from
Ni caragua to our country.' (Para. VIII.)

133. In its observations, dated 10 Septemnmber 1984, on the Declaration of Inter-
vention of El Salvador, Nicaragua stated as foll ows:

'The Declaration includes a series of paragraphs alleging activities by
Ni caragua that El Sal vador terns an 'arned attack'. The Court should know t hat
this is the first time El Salvador has asserted it is under armed attack from
Ni caragua. None of these allegations, which are properly addressed to the nerits
phase of the case, is supported by proof or evidence of any kind. Ni caragua denies
each and every one of them and stands behind the affidavit of its Foreign Mnis-
ter, Father M guel d'Escoto Brockmann, in which the Foreign Mnister affirns that
the Governnent of Ni caragua has not supplied arms or other naterials of war to
groups fighting against the Government of El Sal vador or provided financial sup-
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port, training or training facilities to such groups or their nenbers.'

134. Reference has also to be nade to the testinony of one of the w tnesses
called by N caragua. M. David MacM chael (paragraph 99 above) said in evidence
that he was in the full tinme enploynment of the CIA from March 1981 to April 1983,
wor king for the nost part on Inter-*74 American affairs. During his exam nation
by counsel for Nicaragua, he stated as foll ows:

"[Question:] In your opinion, if the Governnent of Nicaragua was sending arns
to rebels in El Salvador, could it do so wi thout detection by United States intel-
| igence-gathering capabilities?

[Answer:] In any significant nmanner over this long period of tinme | do not be-
lieve they could have done so.

Q: And there was in fact no such detection during the period that you served
in the Central Intelligence Agency?

A . No.

Q: In your opinion, if arns in significant quantities were being sent from
Ni caraguan territory to the rebels in El Salvador - with or w thout the Covern-
ment's know edge or consent - could these shipments have been acconplished without
detection by United States intelligence capabilities?

A.: If you say in significant quantities over any reasonable period of tine,
no | do not believe so.

Q: And there was in fact no such detection during your period of service with
t he Agency?

A No.

Q: M. MacMchael, up to this point we have been tal king about the period
when you were enployed by the CIA - 6 March 1981 to 3 April 1983. Now |let ne ask
you without limt of time: did you see any evidence of arnms going to the Sal -
vadorian rebels from Ni caragua at any time?

A.:  Yes, | did.
Q: \Wen was that?
A.: Late 1980 to very early 1981.°

M. MacM chael indicated the sources of the evidence he was referring to, and his
exam nation conti nued:

"[Question:] Does the evidence establish that the Governnent of Nicaragua was
i nvol ved during this period?
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[Answer:] No, it does not establish it, but I could not rule it out.'

135. After counsel for Ni caragua had conpleted his exam nation of the w tness,
M. MacM chael was questioned fromthe bench, and in this context he stated (inter
alia) as follows:

"[Question:] Thus if the Governnent of Nicaragua had shipped arns to El Sal -
vador before March 1981, for exanple in 1980 and early 1981, in order to armthe
bi g January offensive of the insurgents in El *75 Sal vador, you would not be in a
position to know that; is that correct?

[Answer:] | think I have testified, your honour, that | reviewed the imediate
past intelligence material at that tine, that dealt with that period, and | have
stated today that there was credible evidence and that on the basis of ny reading
of it I could not rule out a finding that the N caraguan Government had been in-
vol ved during that period.

Q: Wuld you rule it "in'?

A: | prefer to stay with my answer that | could not rule it out, but to an-
swer you as directly as | can ny inclination would be nore towards ruling ' in'
than ruling 'out'

Q: | understand you to be saying, M. MacM chael, that you believe that it

could be taken as a fact that at least in |ate 1980/ early 1981 the Ni caraguan Gov-
ernment was involved in the supply of arms to the Sal vadori an insurgency. |s that
the conclusion | can draw from your renarks?

A.: | hate to have it appear that you are drawing this fromme |ike a nail out
of a block of wood but, yes, that is my opinion.'

In short, the Court notes that the evidence of a witness called by Nicaragua in
order to negate the allegation of the United States that the Governnment of

Ni caragua had been engaged in the supply of arms to the arned opposition in El
Sal vador only partly contradicted that allegation.

136. Some confirmation of the situation in 1981 is afforded by an internal

Ni caraguan Governnment report, nade avail able by the Governnent of N caragua in re-
sponse to a request by the Court, of a nmeeting held in Managua on 12 August 1981
bet ween Conmander Ortega, Co-ordinator of the Junta of the Governnent of Nicaragua
and M. Enders, Assistant Secretary of State for Inter-Anmerican Affairs of the
United States. According to this report, the question of the flow of "arns, nuni-
tions and other forns of nmilitary aid" to El Salvador, was raised by M. Enders as
one of the 'major problens' (problemas principales). At one point he is reported
to have said:

"On your part, you could take the necessary steps to ensure that the flow of
arms to El Sal vador is again halted as in March of this year. W do not seek to
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i nvol ve ourselves in deciding how and with whomthis object should be achieved,
but we may well monitor the results.'

*76 Later in the course of the discussion, the follow ng exchange is recorded:

'"[Ortega:] As for the flow of arns to El Sal vador, what nust be stated is that
as far as we have been informed by you, efforts have been nmade to stop
it; however, | want to nake clear that there is a great desire here to coll abor-
ate with the Sal vadorian people, also among nenbers of our arned forces, although
our Junta and the National Directorate have a decision that activities of this
ki nd should not be permitted. W would ask you to give us reports about that flow
to help us control it.

[ Enders:] You have succeeded in doing so in the past and | believe you can do
so now. We are not in a position to supply you with intelligence reports. W
woul d conproni se our sources, and our nations have not yet reached the necessary
| evel to exchange intelligence reports.'

137. As regards the question, raised in this discussion, of the picture given by
United States intelligence sources, further evidence is afforded by the 1983 Re-
port of the Intelligence Cormttee (paragraphs 95, 109 above). In that Report,
dated 13 May 1983, it was stated that

'"The Conmittee has regularly reviewed volum nous intelligence material on
Ni caraguan and Cuban support for leftist insurgencies since the 1979 Sandi nista
victory in Nicaragua.'

The Conmmittee conti nued:

"At the time of the filing of this report, the Cormittee believes that the in-
telligence available to it continues to support the follow ng judgnments with cer-
tainty:

A major portion of the arns and other naterial sent by Cuba and other conmuni st
countries to the Salvadorian insurgents transits Nicaragua with the pernission and
assi stance of the Sandi ni stas.

The Sal vadorian insurgents rely on the use of sites in Nicaragua, sone of which
are located in Managua itself, for conmunications, command-and-control, and for
the logistics to conduct their financial, material and propaganda activities.

The Sandi ni sta | eadership sanctions and directly facilitates all of the above
functions.

Ni caragua provides a range of other support activities, including secure trans-
it of insurgents to and from Cuba, and assistance to the insurgents in planning
their activities in El Salvador.

In addition, Ni caragua and Cuba have provided - and appear to continue provid-
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ing - training to the Sal vadorian insurgents.

The Court is not aware of the contents of any anal ogous report of a body with ac-
cess to United States intelligence material covering a nore recent *77 period. It
not es however that the Resolution adopted by the United States Congress on 29 July
1985 recorded the expectation of Congress fromthe Governnment of Nicaragua of:

"the end to Sandinista support for insurgencies in other countries in the re-
gion, including the cessation of nmilitary supplies to the rebel forces fighting
the denocratically el ected governnment in El Sal vador'.

138. In its Declaration of Intervention, El Salvador alleges that 'N caraguan of -
ficials have publicly adnitted their direct involvenent in waging war on us
(para. IX). It asserts that the Foreign Mnister of Nicaragua adm tted such sup-
port at a neeting of the Foreign Mnisters of the Contadora Group in July 1983.
Setting this against the declaration by the Nicaraguan Foreign M nister annexed to
the Ni caraguan Menorial, denying any involvenent of the N caraguan Government in
the provision of arms or other supplies to the opposition in El Salvador, and in
view of the fact that the Court has not been informed of the exact words of the
al | eged adni ssion, or with any corroborative testinony from others present at the
neeting, the Court cannot regard as conclusive the assertion in the Declaration of
Intervention. Similarly, the public statenment attributed by the Declaration of
Intervention (para. Xlill) to Conmander Ortega, referring to 'the fact of continu-
ing support to the Salvadorian guerrillas' cannot, even assunming it to be accur-
ately quoted, be relied on as proof that that support (which, in the form of
political support, is openly adnmitted by the Ni caraguan Governnent) takes any spe-
cific material form such as the supply of arns.

139. The Court has taken note of four draft treaties prepared by Ni caragua in
1983, and subnitted as an official proposal within the franework of the Contadora
process, the text of which was supplied to the Court with the N caraguan Applica-
tion. These treaties, intended to be 'subscribed to by all nations that desire to
contribute to the peaceful solution of the present armed conflict in the Republic
of El Salvador' (p. 58), contained the follow ng provisions:

"Article One

The Hi gh Contracting Parties promise to not offer and, should such be the case,
to suspend mlitary assistance and training and the supply and trafficking of
arnms, nmunitions and nmilitary equi pment that nay be made directly to the contendi ng
forces or indirectly through third States.

Article Two

The High Contracting Parties pronise to adopt in their respective territories
what ever nmeasures may be necessary to inpede all supply and trafficking of arns,
munitions and mlitary equipnent and nilitary assistance to and training of the
contending forces in the Republic of El Salvador.' (P. 60.)
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*78 In the Introduction to its proposal the N caraguan Governnent stated that it
was ready to enter into an agreenent of this kind innmediately, even if only with
the United States, 'in order that the Governnent of that country cease justifying
its interventionist policy in El Sal vador on the basis of supposed actions by

Ni caragua' (p. 58).

140. When filing its Counter-Menorial on the questions of jurisdiction and ad-
mssibility, the United States deposited a nunmber of docunents in the Registry of
the Court, two of which are relevant to the questions here under exam nation. The
first is a publication of the United States Departnment of State dated 23 February
1981, entitled Communist Interference in El Salvador, reproducing a nunber of doc-
uments (in Spanish with English translation) stated to have been anmpbng docunents

in 'two particularly inportant docunent caches . . . recovered fromthe Comuni st
Party of El Salvador (PCS) in November 1980 and the People's Revol utionary Arny
(ERP) in January 1981'. A summary of the docunents is also to be found in an at-

tachment to the 1983 Report of the Intelligence Conmttee, filed by N caragua.

The second is a 'background Paper' published by the United States Departnent of
State and Departnent of Defense in July 1984, entitled N caragua's Mlitary Build-
Up and Support for Central American Subversion

141. The full significance of the docunments reproduced in the first of these pub-
lications, which are "witten using cryptic |anguage and abbreviations', is not
readi |y apparent, without further assistance from United States experts, who m ght
have been called as witnesses had the United States appeared in the proceedings.
For exanple, there are frequent references to 'Lagos' which, according to the
United States, is a code-name for Nicaragua; but w thout such assistance the
Court cannot judge whether this interpretation is correct. There is al so however
some specific reference in an undated docunent to aid to the arned opposition
"which all would pass through Ni caragua' - no code-nane being here enpl oyed -
whi ch the Court nust take into account for what it is worth

142. The second docunent, the Background Paper, is stated to be based on
' Sandi ni sta docunments, press reports, and interviews with captured guerrillas and

defectors' as well as information from'intelligence sources'; specific intelli-
gence reports are not cited 'because of the potential consequences of revealing
sources and nethods'. The only material evidence included is a nunber of aeria

phot ographs (already referred to in paragraph 88 above), and a map said to have
been captured in a guerrilla canmp in El Salvador, show ng arns transport routes;
this map does not appear of itself to indicate that arms enter El Sal vador from
Ni caraguan territory.

143. The Court's attention has also been drawn to various press reports of state-
ments by di plomats, by |eaders of the armed opposition in El Sal vador, or defect-
ors fromit, supporting the view that N caragua was *79 involved in the arns sup-
ply. As the Court has already explained, it regards press reports not as evidence
capabl e of proving facts, but considers that they can nevertheless contribute, in
some circunstances, to corroborating the exi stence of a particular fact (paragraph
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62 above). The press reports here referred to will therefore be taken into ac-
count only to that extent.

144. In an interview published in English in the New York Ti nes Magazi ne on 28
April 1985, and in Spanish in ABC, Madrid, on 12 May 1985 given by Daniel Otega
Saavedra, President of the Junta of Nicaragua, he is reported to have said:

"W've said that we're willing to send home the Cubans, the Russians, the rest
of the advisers. W're willing to stop the novenent of mlitary aid, or any other
kind of aid, through N caragua to El Sal vador, and we're willing to accept inter-
national verification. |In return, we're asking for one thing: that they don't at-
tack us, that the United States stop arnming and financing . . . the gangs that
kill our people, burn our crops and force us to divert enornmous human and economni c
resources into war when we desperately need them for devel opnent.' (' Henps dicho
gue estanps di spuestos a sacar a | os cubanos, sovieticos y denas asesores; a sus-
pender todo transito por nuestro territorio de ayuda mlitar u otra a |los sal-
vador enos, bajo verificacion internacional. Henbs dicho que |o unico que pedinos
es que no nos agredan y que Estados Unidos no arne y financie . . . a |as bandas
gue entran a matarnos, a quemar |as cosechas, y que nos obligan a distraer enornes
recursos hunanos y econoni cos que nos hacen una falta angusti osa para el desar-
rollo.")

The Court has to consider whether this press report can be treated as evi dence of
an adni ssion by the Nicaraguan Head of State that the N caraguan Government is in
a position to stop the nmovenent of military or other aid through Nicaraguan ter-
ritory to El Sal vador; and whether it can be deduced fromthis (in conjunction
with other material) that the Ni caraguan Government is responsible for the supply
or transit of such aid.

145. Clearly the remarks attributed to President Ortega raise questions as to his
nmeani ng, nanely as to what exactly the Nicaraguan Governnent was offering to stop
According to Nicaragua's own evidence, President Ortega had offered during the
nmeeting of 12 August 1981 to stop the arns flowif the United States would supply
the necessary information to enable the Nicaraguan Governnent to track it down;
it my in fact be the interview of 12 August 1981 that President Ortega was refer-
ring to when he spoke of what had been said to the United States Governnent. At
all events, against the background of the firm denial by the Nicaraguan Gover nnent
of conplicity in an arnms flow to El Sal vador, the Court cannot regard remarks of
this kind as an adni ssion that that Governnent *80 was in fact doing what it had
al ready officially denied and continued subsequently to deny publicly.

146. Reference was nmade during the hearings to the testinony of defectors from
Ni caragua or fromthe arned opposition in El Salvador; the Court has no such dir-
ect testinony before it. The only material available in this respect is press re-
ports, sone of which were annexed to the United States Counter-Menorial on the
guestions of jurisdiction and admissibility. Wth appropriate reservations, the
Court has to consider what the weight is of such material, which includes allega-
tions of arnms supply and of the training of Sal vadoreans at a base near Managua.
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VWhile the Court is not prepared totally to discount this material, it cannot find
that it is of any great weight in itself. Still less can statenments attributed in
the press to unidentified diplomts stationed in Managua be regarded as evi dence
that the Nicaraguan Governnent was continuing to supply aid to the opposition in
El Sal vador.

147. The evidence or material offered by Nicaragua in connection with the allega-
tion of arnms supply has to be assessed bearing in mnd the fact that, in respond-
ing to that allegation, Nicaragua has to prove a negative. Annexed to the Menori -
al was a declaration dated 21 April 1984 of M guel d'Escoto Brockmann, the Foreign
M ni ster of Nicaragua. |In this respect the Court has, as in the case of the affi-
davit of the United States Secretary of State, to recall the observations it has
al ready made (paragraphs 69 and 70) as to the evidential value of such decl ara-
tions. In the declaration, the Foreign Mnister states that the allegations nmade
by the United States, that the N caraguan Governnment 'is sending arns, amunition,
comuni cati ons equi pnent and nedi cal supplies to rebels conducting a civil war
agai nst the Governnent of El Sal vador, are false'. He continues:

"In truth, my governnent is not engaged, and has not been engaged, in the pro-
vision of arnms or other supplies to either of the factions engaged in the civil
war in El Salvador . . . Since nmy governnent cane to power on July 19, 1979, its
policy and practice has been to prevent our national territory from being used as
a conduit for arns or other military supplies intended for other governnents or
rebel groups. 1In fact, on numerous occasions the security forces of ny government
have intercepted cl andestine arns shipnents, apparently destined for El Sal vador
and confiscated them'

The Foreign M nister explains the geographical difficulty of patrolling
Ni caragua's frontiers:

*81 'Nicaragua's frontier with Honduras, to the north, is 530 kilometers | ong
Most of it is characterized by rugged nmountains, or renote and dense jungl es.
Most of this border area is inaccessible by notorized | and transport and sinply
i npossible to patrol. To the south, Nicaragua's border with Costa Rica extends
for 220 kiloneters. This area is also characterized by dense and renote jungles
and is also virtually inaccessible by land transport. As a small underdevel oped
country with extrenely limted resources, and with no nodern or sophisticated de-
tection equipnment, it is not easy for us to seal off our borders to all unwanted
and illegal traffic.'

He then points out the conplication of the presence of the contras along the
northern and southern borders, and describes efforts by Nicaragua to obtain veri-
fiable international agreenents for halting all arns traffic in the region.

148. Before turning to the evidence offered by Ni caragua at the hearings, the
Court would note that the action of the United States Governnment itself, on the
basis of its own intelligence reports, does not suggest that arms supply to El
Sal vador fromthe territory of Nicaragua was continuous from July 1979, when the
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new regi me took power in Managua, and the early nonths of 1981. The presidentia
Det erm nation of 12 Septenber 1980, for the purposes of the Special Central Amer-
i can Assistance Act 1979, quoted in paragraph 123 above, officially certified that
t he Governnment of Nicaragua was not aiding, abetting or supporting acts of viol-
ence or terrorismin other countries, and the press rel ease of the sanme date em
phasi zed the 'careful consideration and evaluation of all the rel evant evidence
provi ded by the intelligence community and by our Enbassies in the field for the
pur poses of the Determination. The 1983 Report of the Intelligence Cormittee, on
the other hand, referring to its regular review of intelligence since 'the 1979
Sandi nista victory in Nicaragua', found that the intelligence available to it in
May 1983 supported 'with certainty' the judgment that arns and material supplied
to 'the Sal vadorian insurgents transits Nicaragua with the perm ssion and assi st -
ance of the Sandinistas' (see paragraph 137 above).

149. During the oral proceedings Nicaragua offered the testinony of M. MacM -
chael , already reviewed above (paragraphs 134 and 135) froma different aspect.
The witness, who was well placed to judge the situation fromUnited States intel-
ligence, stated that there was no detection by United States intelligence capabil -
ities of arns traffic from Ni caraguan territory to El Sal vador during the period
of his service (March 1981 to April 1983). He was questioned also as to his opin-
ion, in the light of official *82 statenents and press reports, on the situation
after he left the ClA and ceased to have access to intelligence material, but the
Court considers it can attach little weight to statenments of opinion of this kind
(cf. paragraph 68 above).

150. In weighing up the evidence summari zed above, the Court has to deternine
al so the significance of the context of, or background to, certain statenments or

i ndi cations. That background includes, first, the ideological simlarity between
two novenents, the Sandinista nmovenent in Nicaragua and the armed opposition to
the present government in El Sal vador; secondly the consequent political interest
of Nicaragua in the weakening or overthrow of the government in power in El Sal-
vador; and finally, the synpathy displayed in Nicaragua, including anbng nenbers
of the army, towards the arned opposition in El Salvador. At the neeting of 12
August 1981 (paragraph 136 above), for exanple, Commander Ortega told the United
States representative, M. Enders, that 'we are interested in seeing the guerril-
las in El Salvador and Guatemala triunph . . .', and that 'there is a great desire
here to collaborate with the Sal vadori an people . ' Agai nst this background,
various indications which, taken al one, cannot constitute either evidence or even
a strong presunption of aid being given by N caragua to the arned opposition in El
Sal vador, do at |east require to be exam ned neticulously on the basis that it is
probabl e that they are significant.

151. It is in this light, for exanple, that one indirect piece of evidence ac-
quires particular inmportance. Fromthe record of the nmeeting of 12 August 1981 in
Managua, nentioned in the precedi ng paragraph, it emerges that the Ni caraguan au-
thorities may have i medi ately taken steps, at the request of the United States,
to bring to a halt or prevent various fornms of support to the arned opposition in
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El Sal vador. The United States representative is there reported to have referred
to steps taken by the Government of Nicaragua in March 1981 to halt the flow of
arnms to El Salvador, and his statenment to that effect was not contradicted. Ac-
cording to a New York Tinmes report (17 Septenber 1985) Conmmander Ortega stated
that around this tinme measures were taken to prevent an airstrip in Nicaragua from
continuing to be used for this type of activities. This, in the Court's opinion,
is an admission of certain facts, such as the existence of an airstrip designed to
handl e small aircraft, probably for the transport of weapons, the likely destina-
tion being El Sal vador, even if the Court has not received concrete proof of such
transport. The pronptness with which the Ni caraguan authorities closed off this
channel is a strong indication that it was in fact being used, or had been used
for such a purpose.

152. The Court finds, in short, that support for the armed opposition in El Sal-
vador from Ni caraguan territory was a fact up to the early nmonths of 1981. Wile
the Court does not possess full proof that there was aid, or as to its exact
nature, its scale and its continuance until the early nonths of *83 1981, it can-
not overl ook a nunmber of concordant indications, many of which were provided
nor eover by Nicaragua itself, fromwhich it can reasonably infer the provision of
a certain amount of aid from Nicaraguan territory. The Court has already ex-
pl ai ned (paragraphs 64, 69 and 70) the precise degree to which it intended to take
account, as regards factual evidence, of statenents by menbers of the governnents
of the States concerned, including those of Nicaragua. It will not return to this
poi nt .

153. After the early nmonths of 1981, evidence of mlitary aid fromor through

Ni caragua remains very weak. This is so despite the deploynment by the United
States in the region of extensive technical resources for tracking, nonitoring and
intercepting air, sea and land traffic, described in evidence by M. MacM chae
and its use of a range of intelligence and infornmation sources in a political con-
text where, noreover, the Governnent had declared and recogni zed surveillance of
Ni caragua as a 'high priority'. The Court cannot of course conclude fromthis
that no transborder traffic in arns existed, although it does not seem particu-
larly unreasonable to believe that traffic of this kind, had it been persistent
and on a significant scale, nmust inevitably have been discovered, in view of the
magni tude of the resources used for that purpose. The Court nerely takes note that
the allegations of arns-trafficking are not solidly established; it has not, in
any event, been able to satisfy itself that any continuing flow on a significant
scal e took place after the early nonths of 1981

154. In this connection, it was claimed in the Declaration of Intervention by El
Sal vador that there was a 'continuing flow of arns, amrunition, medicines, and
clothing fromNi caragua to our country' (para. VIIl1), and El Sal vador al so af-
firmed the existence of '"land infiltration routes between N caragua and El Sal -
vador'. Had evidence of this become available, it is not apparent why El Sal -
vador, given full know edge of an arnms-flow and the routes used, could not have
put an end to the traffic, either by itself or with the assistance of the United
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St ates, which has depl oyed such powerful resources. There is no doubt that the
United States and El Sal vador are neking considerable effort to prevent any in-
filtration of weapons and any form of support to the arned opposition in El Sal-
vador fromthe direction of Nicaragua. So far as the Court has been inforned,
however, they have not succeeded in tracing and intercepting this infiltration and
these various forms of support. Consequently, it can only interpret the |ack of
evi dence of the transborder arms-flow in one of the followi ng two ways: either
this flow exists, but is neither as frequent nor as considerable as alleged by the
respondent State; or it is being carried on without the know edge, and agai nst
the will, of a governnent which would rather put a stop to it. If this latter
conclusion is at all valid with regard to El Salvador and the United States it
nmust therefore be at least equally valid with regard to Ni caragua.

155. Secondly, even supposing it well established that mlitary aid is *84 reach-
ing the armed opposition in El Salvador fromthe territory of N caragua, it stil
remains to be proved that this aid is inputable to the authorities of the latter
country. Indeed, the applicant State has in no way sought to conceal the possib-
ility of weapons en route to the arned opposition in El Sal vador crossing its ter-
ritory but it denies that this is the result of any deliberate official policy on
its part. As the Court observed in 1949

"it cannot be concluded fromthe nere fact of the control exercised by a State
over its territory and waters that that State necessarily knew, or ought to have
known, of any unlawful act perpetrated therein, nor yet that it necessarily knew,
or should have known, the authors. This fact, by itself and apart fromother cir-
cunstances, neither involves prima facie responsibility nor shifts the burden of
proof.' (Corfu Channel, |.C J. Reports 1949, p. 18.)

Here it is relevant to bear in nmind that there is reportedly a strong will for

col | aborati on and nutual support between inportant el ements of the popul ati ons of
both El Sal vador and Ni caragua, not |east anong certain nenbers of the arned
forces in Nicaragua. The Court sees no reason to dismiss these considerations,
especially since El Salvador itself recognizes the existence in N caraguan coastal
areas of 'traditional srmugglers' (Declaration, para. VIII, H), because N caragua
is accused not so much of delivering weapons itself as of allowing themto transit
through its territory; and finally because evidence has been provided, in the re-
port of the neeting of 12 August 1981 referred to in paragraph 136 above, of a de-
gree of co-operation between the United States and Ni caragua for the purpose of
putting a stop to these arns deliveries. The continuation of this co-operation
does not seemto have depended solely on the Government of Nicaragua, for the Gov-
ernnent of the United States, which in 1981 again raised with it the question of
this traffic, this time refused to provide the Nicaraguan authorities, as it had
on previous occasions, with the specific information and details that woul d have
enabled themto call a halt to it. Since the Government of the United States has
justified its refusal by claimng that any disclosure would jeopardize its sources
of information, the Court has no neans of assessing the reality or cogency of the
undi vul ged evi dence which the United States clained to possess.
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156. In passing, the Court would remark that, if this evidence really existed,
the United States could be expected to have taken advantage of it in order to

forestall or disrupt the traffic observed; it could presumably for exanple ar-
range for the deploynent of a strong patrol force in El Sal vador and Hondur as,
along the frontiers of these States with Nicaragua. It is difficult to accept

that it should have continued to carry out mlitary and paranmilitary activities
agai nst Nicaragua if their only purpose was, as alleged, to serve as a riposte in
the exercise of the right of collective self-defence. |If, on the other hand, this
evi dence does not exist, that, as the Court has pointed out, inplies that the arns
traffic is so insignificant and *85 casual that it escapes detection even by the
sophi sticated techni ques enpl oyed for the purpose, and that, a fortiori, it could
al so have been carried on unbeknown to the Government of Nicaragua, as that Gov-
ernnent clainms. These two conclusions nutually support each other.

157. This second hypothesis would provide the Court with a further reason for
taki ng N caragua's affirmation into consideration, in that, if the flow of arns is
in fact reaching El Sal vador w thout either Honduras or El Sal vador or the United
States succeeding in preventing it, it would clearly be unreasonable to demand of
the Governnent of Nicaragua a higher degree of diligence than is achieved by even
the conbined efforts of the other three States. In particular, when Nicaragua is
bl amed for allow ng consignnments of arns to cross its territory, this is tan-
tanount, where El Sal vador is concerned, to an adm ssion of its inability to stem
the flow This is revealing as to the predi cament of any governnent, including
that of Nicaragua, faced with this arms traffic: its determination to put a stop
toit would be likely to fail. Mrre especially, to the extent that some of this
aid is said to be successfully routed through Honduras, this accusation agai nst
Ni caragua woul d al so signify that Honduras, which is not suspected of seeking to
assi st the armed opposition in El Salvador, is providing involuntary proof that it
is by no neans certain that Nicaragua can conbat this clandestine traffic any bet-
ter than Honduras. As the nmeans at the disposal of the governnents in the region
are roughly conparabl e, the geographical obstacles, and the intrinsic character of
any clandestine arns traffic, sinply show that this traffic may be carried on suc-
cessfully wi thout any conmplicity from governnental authorities, and even when they
seek to put a stop to it. Finally, if it is true that the exceptionally extensive
resources deployed by the United States have been powerless to prevent this
traffic from keeping the Sal vadori an armed opposition supplied, this suggests even
nore clearly how powerl ess Ni caragua nust be with the nuch smaller resources at
its disposal for subduing this traffic if it takes place on its territory and the
authorities endeavour to put a stop to it.

158. Confining itself to the regional States concerned, the Court accordingly
considers that it is scarcely possible for N caragua's responsibility for an arns
traffic taking place on its territory to be automatically assunmed while the oppos-
ite assunption is adopted with regard to its nei ghbours in respect of simlar
traffic. Having regard to the circunstances characterizing this part of Centra
Anerica, the Court considers it nore realistic, and consistent with the probabil -
ities, to recognize that an activity of that nature, if on alimted scale, my
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very well be pursued unbeknown to the territorial governnent.

159. It may be objected that the Nicaraguan authorities are alleged to have de-
clared on various occasions that nmilitary assistance to the armed opposition in El
Sal vador was part of their official policy. The Court has already indicated that
it is unable to give weight to alleged statenents to that effect of which there is
i nsufficient evidence. 1In the report of the diplomtic talks held on 12 August
1981 at Managua, Commander Ortega *86 did not in any sense pronm se to cease send-
ing arms, but, on the contrary, said on the one hand that Nicaragua had taken im
nmedi ate steps to put a stop to it once precise information had been given and, on
the other hand, expressed inability to take such steps where Nicaragua was not
provided with information enabling that traffic to be |ocated. The Court would
further observe that the four draft treaties submtted by Ni caragua within the
Cont adora process in 1983 (quoted in paragraph 139 above) do not constitute an ad-
m ssion by Nicaragua of the supply of assistance to the armed opposition in E
Sal vador, but sinply make provision for the future in the context of the inter-
American system in which a State is prohibited fromassisting the arnmed opposi -
tion within another State.

160. On the basis of the foregoing, the Court is satisfied that, between July
1979, the date of the fall of the Sonpbza regine in Ni caragua, and the early nonths
of 1981, an intermittent flow of arns was routed via the territory of Nicaragua to
the arned opposition in El Salvador. On the other hand, the evidence is insuffi-
cient to satisfy the Court that, since the early nonths of 1981, assistance has
continued to reach the Sal vadorian arnmed opposition fromthe territory of
Ni caragua on any significant scale, or that the Governnent of N caragua was re-
sponsi ble for any flow of arns at either period.

* %

161. The Court therefore turns to the claimthat N caragua has been responsible
for cross-border nmilitary attacks on Honduras and Costa Rica. The United States
annexed to its Counter-Menorial on jurisdiction, inter alia, a docunent entitled
' Resume of Sandinista Aggression in Honduran Territory in 1982' issued by the
Press and Information O ficer of the Honduran Mnistry of Foreign Relations on 23
August 1982. That docunent |isted 35 incidents said to involve violations of Hon-
duran territory, territorial waters or airspace, attacks on and harassment of the
Hondur an popul ati on or Honduran patrols, between 30 January 1982 and 21 August
1982. Also attached to the Counter-Menorial were copies of diplomtic Notes from
Honduras to Ni caragua protesting at other incidents stated to have occurred in
June/July 1983 and July 1984. The Court has no information as to whether N caragua
replied to these comuni cations, and if so in what terms.

162. Wth regard to Costa Rica, the United States has supplied the text of diplo-
matic Notes of protest from Costa Rica to Nicaragua concerning incidents in
Sept enber 1983, February 1984 and April 1984, and a Note from Costa Rica to the
Foreign M nisters of Col onbia, Mexico, Panama and Venezuela, referring to an in-
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cident of 29 April 1984, and requesting the sending of a m ssion of observers.
Again, the Court has no information as *87 to the contenporary reaction of

Ni caragua to these allegations; frompress reports it appears that the matter was
| ater am cably settl ed.

163. As the Court has already observed (paragraphs 130 to 131 above), both the
Parti es have addressed thenselves primarily to the question of aid by the Govern-
ment of Nicaragua to the armed opposition in El Sal vador, and the question of ag-
gression directed agai nst Honduras and Costa Rica has fallen sonewhat into the
background. Neverthel ess the allegation that such aggression affords a basis for
the exercise by the United States of the right of collective self-defence remins
on the record; and the Court has to note that Nicaragua has not taken the oppor-
tunity during the proceedi ngs of expressly refuting the assertion that it has nade
cross-border military attacks on the territory of those two States. At the open-
ing of the hearings in 1984 on the questions of jurisdiction and adm ssibility,
the Agent of Nicaragua referred to the 'supposed arned attacks of Nicaragua
agai nst its neighbours', and proceeded to 'reiterate our denial of these accusa-
tions which in any case we will anply address in the nerits phase of these pro-
ceedings'. However, the declaration of the Nicaraguan Foreign M nister annexed to
the Menorial on the merits filed on 30 April 1985, while repudiating the accusa-
tion of support for the armed opposition in El Salvador, did not refer at all to
the allegation of border incidents involving Honduras and Costa Rica.

164. The Court, while not as fully infornmed on the question as it would wish to
be, therefore considers as established the fact that certain trans-border mlitary
incursions into the territory of Honduras and Costa Rica are inputable to the Gov-
ernnment of Ni caragua. The Court is also aware of the fact that the FDN operates
al ong the Ni caraguan border with Honduras, and the ARDE operates along the border
with Costa Rica.

165. In view of the assertion by the United States that it has acted in exercise
of the right of collective self-defence for the protection of El Sal vador, Hondur-
as and Costa Rica, the Court has also to consider the evidence avail able on the
guestion whether those States, or any of them nmade a request for such protection
In its Counter-Menorial on jurisdiction and admissibility, the United States in-
formed the Court that

"El Sal vador, Honduras, and Costa Rica have each sought outside assistance,
principally fromthe United States, in their self-defense against N caragua's ag-
gression. Pursuant to the inherent right of individual and collective self-de-
fense, and in accordance with the terms of the Inter-Anmerican Treaty of Reciprocal
Assi stance, the United States has responded to these requests.

No i ndication has however been given of the dates on which such requests for as-
sistance were nmade. The affidavit of M. Shultz, Secretary of State, *88 dated 14
August 1984 and annexed to the United States Counter-Menorial on jurisdiction and
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admi ssibility, while asserting that the United States is acting in accord with the
provi sions of the United Nations Charter, and pursuant to the inherent right of
sel f defence, nmamkes no express nention of any request for assistance by the three
States naned. El Salvador, in its Declaration of Intervention in the present pro-
ceedi ngs of 15 August 1984, stated that, faced with N caraguan aggression

'"we have been called upon to defend ourselves, but our own economic and mlitary
capability is not sufficient to face any international apparatus that has unlim
ited resources at its disposal, and we have, therefore, requested support and as-

sistance fromabroad. It is our natural, inherent right under Article 51 of the
Charter of the United Nations to have recourse to individual and collective acts
of self-defence. It was with this in nmnd that President Duarte, during a recent

visit to the United States and in discussions with United States congressnen, re-
iterated the inportance of this assistance for our defence fromthe United States
and the denocratic nations of the world.' (Para. Xl1.)

Again, no dates are given, but the Declaration continues 'This was al so done by
the Revol utionary Junta of Government and the Governnent of President Magana'
i.e., between Cctober 1979 and Decenber 1980, and between April 1982 and June
1984.

166. The Court however notes that according to the report, supplied by the Agent
of Nicaragua, of the nmeeting on 12 August 1981 between President Otega of

Ni caragua and M. Enders, the latter is reported to have referred to action which
the United States might take

if the arns race in Central Anmerica is built up to such a point that sone of
your [sc. Nicaragua's] neighbours in Central America seek protection from us under
the Inter-Anmerican Treaty [of Reciprocal Assistance]'.

This remark night be thought to carry the inplication that no such request had yet
been made. Admittedly, the report of the neeting is a unilateral one, and its ac-
curacy cannot be assumed as against the United States. |In conjunction with the

| ack of direct evidence of a formal request for assistance fromany of the three
States concerned to the United States, the Court considers that this report is not
entirely w thout significance.

167. Certain events which occurred at the tinme of the fall of the reginme of Pres-
i dent Sompbza have next to be nmentioned, since reliance has been placed on themto
support a contention that the present Governnment of Nicaragua is in violation of
certain alleged assurances given by its i medi ate*89 predecessor, the Governnent
of National Reconstruction, in 1979. From the docunments nade available to the
Court, at its request, by N caragua, it appears that what occurred was as follows.
On 23 June 1979, the Seventeenth Meeting of Consultation of Mnisters of Foreign
Affairs of the Organization of Anerican States adopted by majority, over the neg-
ative vote of, inter alios, the representative of the Sonpza governnent of
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Ni caragua, a resolution on the subject of Nicaragua. By that resolution after de-
claring that 'the solution of the serious problemis exclusively within the juris-
di ction of the people of N caragua', the Meeting of Consultation declared

"That in the view of the Seventeenth Meeting of Consultation of Mnisters of
Foreign Affairs this solution should be arrived at on the basis of the foll ow ng:

1. Immediate and definitive replacenent of the Sonpbza regine.

2. Installation in Nicaraguan territory of a denocratic governnment, the conpos-
ition of which should include the principal representative groups which oppose the
Sonpza regime and which reflects the free will of the people of Nicaragua.

3. CGuarantee of the respect for human rights of all Ni caraguans w thout excep-
tion.

4. The holding of free elections as soon as possible, that will lead to the es-
tablishment of a truly denocratic governnent that guarantees peace, freedom and
justice.'

On 12 July 1979, the five nmenbers of the Nicaraguan 'Junta of the CGovernnent of
Nat i onal Reconstruction' sent from Costa Rica a telegramto the Secretary-Cenera
of the Organi zation of Anerican States, conmunicating the 'Plan of the Governnent

of National Reconstruction to Secure Peace'. The telegram explained that the plan
had been devel oped on the basis of the Resolution of the Seventeenth Meeting of
Consultation; in connection with that plan, the Junta nenbers stated that they

wi shed to 'ratify' (ratificar) some of the 'goals that have inspired their govern-
ment' These included, first

our firmintention to establish full observance of human rights in our country
in accordance with the United Nations Universal Declaration of the Rights of Man
[sic], and the Charter on Human Ri ghts of the Organization of Anmerican States';

The Inter-Anerican Conmi ssion on Human Rights was invited '"to visit our country as
soon as we are installed in our national territory'. A further goal was

"the plan to call the first free elections our country has known in this cen-
tury, so that Nicaraguans can elect their representatives to the city councils and
to a constituent assenbly, and | ater elect the country's highest authorities'.

*90 The Plan to Secure Peace provided for the Governnent of National Reconstruc-
tion, as soon as established, to decree a Fundanental Statute and an Organic Law,
and i npl ement the Program of the Government of National Reconstruction. Drafts of
these texts were appended to the Plan; they were enacted into |aw on 20 July 1979
and 21 August 1979.

168. In this connection, the Court notes that, since thus announcing its object-
ives in 1979, the Nicaraguan Governnent has in fact ratified a nunber of interna-
tional instruments on human rights. At the invitation of the Governnent of
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Ni caragua, the Inter-Anerican Conm ssion on Human Rights visited N caragua and
conpiled two reports (OEA/ Ser.L/V/11.53 and 62). A state of enmergency was de-
clared by the Nicaraguan Governnent (and notified to the United Nations Secretary-
General) in July 1979, and was re-declared or extended on a nunber of subsequent
occasi ons. On 4 Novenber 1984, presidential and |egislative elections were held,
in the presence of foreign observers; seven political parties took part in the

el ection, while three parties abstained fromtaking part on the ground that the
conditions were unsatisfactory.

169. The view of the United States as to the | egal effect of these events is re-
flected in, for exanple, a Report submitted to Congress by President Reagan on 10
April 1985 in connection with finance for the contras. It was there stated that
one of the changes which the United States was seeking fromthe Ni caraguan CGovern-
ment was:

"inplementation of Sandinista conmmtment to the Organi zation of Anerican States
to political pluralism human rights, free elections, non-alignnent, and a m xed
econony' .

A fuller statement of those views is contained in a formal finding by Congress on
29 July 1985, to the follow ng effect:

"(A) the Government of National Reconstruction of Nicaragua formally accepted
the June 23, 1979, resolution as a basis for resolving the Nicaraguan conflict in
its "Plan to Achi eve Peace' which was subnitted to the Organization of Anmerican
States on July 12, 1979;

(B) the June 23, 1979, resolution and its acceptance by the Governnent of Na-
ti onal Reconstruction of Nicaragua was the fornal basis for the renoval of the So-
noza reginme and the installation of the Government of National Reconstruction

(C) the CGovernnent of National Reconstruction, now known as the CGovernment of
Ni caragua and controlled by the Frente Sandinista (the FSLN), has flagrantly viol -
ated the provisions of the June 23, 1979, resolution, the rights of the Ni caraguan
peopl e, and the security of the nations in the region, in that it -

*91 (i) no longer includes the denocratic nmenbers of the Governnent of National
Reconstruction in the political process;

(ii) is not a governnent freely el ected under conditions of freedom of the press,
assenbly, and organization, and is not recognized as freely elected by its neigh-
bors, Costa Rica, Honduras, and El Sal vador;

(iii) has taken significant steps towards establishing a totalitarian Comuni st
di ctatorship, including the formation of FSLN nei ghborhood watch conmittees and
the enactnment of laws that violate human rights and grant undue executive power;

(iv) has conmitted atrocities against its citizens as docunented in reports by the
I nter-American Conm ssion on Human Rights of the Organization of Anerican States;
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(v) has aligned itself with the Soviet Union and Soviet allies, including the Ger-
man Denocratic Republic, Bulgaria, Libya, and the Pal estine Liberation O ganiza-
tion;

(vi) has conmitted and refuses to cease aggression in the form of armed subversion
against its neighbors in violation of the Charter of the United Nations, the
Charter of the Organization of American States, the Inter-Anerican Treaty of Re-

ci procal Assistance, and the 1965 United Nations Ceneral Assenbly Decl aration on
Intervention; and

(vii) has built up an arny beyond the needs of i mredi ate sel f-defense, at the ex-
pense of the needs of the Nicaraguan people and about which the nations of the re-
gi on have expressed deepest concern.'

170. The resolution goes on to note the belief expressed by Costa Rica, El Sal-
vador and Honduras t hat

"their peace and freedomis not safe so | ong as the Governnment of Nicaragua ex-
cl udes from power nost of Ni caragua's political |eadership and is controlled by a
smal | sectarian party, without regard to the will of the majority of Nicaraguans'

and adds that

"the United States, given its role in the installation of the current Governnent
of Nicaragua, has a special responsibility regarding the inplenmentation of the
conmi tments nade by that Government in 1979, especially to those who fought
agai nst Sonmpza to bring denpcracy to Nicaragua with United States support’

Among the findings as to the 'Resolution of the Conflict' is the statenent that
t he Congress

*92 'supports the Nicaraguan denmocratic resistance in its efforts to peacefully
resolve the Nicaraguan conflict and to achieve the fulfillnent of the Government
of Nicaragua's solem conmmitnents to the Ni caraguan people, the United States, and
the Organization of Anerican States'

From the transcripts of speeches and press conferences supplied to the Court by
Ni caragua, it is clear that the resolution of Congress expresses a view shared by
the President of the United States, who is constitutionally responsible for the
foreign policy of the United States.

171. The question whether the alleged violations by the Ni caraguan Gover nnent of
the 1979 Resol ution of the Organization of Anerican States Meeting of Consulta-

tion, listed in paragraph 169, are relied on by the United States Governnent as
l egal justifications of its conduct towards Nicaragua, or nerely as political ar-
gunments, will be exam ned later in the present Judgnent. It nay however be ob-

served that the resolution clearly links United States support for the contras to
the breaches of what the United States regards as the 'solemm commtnents' of the
Gover nment of Ni caragua
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172. The Court has nowto turn its attention to the question of the I aw applic-
able to the present dispute. |In fornmulating its view on the significance of the
United States nmultilateral treaty reservation, the Court has reached the concl u-
sion that it nmust refrain fromapplying the nultilateral treaties invoked by
Ni caragua in support of its clainms, wthout prejudice either to other treaties or
to the other sources of law enunerated in Article 38 of the Statute. The first
stage in its deternination of the law actually to be applied to this dispute is to
ascertain the consequences of the exclusion of the applicability of the nultilat-
eral treaties for the definition of the content of the customary international |aw
whi ch remai ns applicable.

173. According to the United States, these consequences are extrenely w de-
rangi ng. The United States has argued that:

"Just as Nicaragua's clains allegedly based on 'customary and general interna-
tional |law cannot be determ ned without recourse to the United Nations Charter as
the principal source of that law, they al so cannot be deternined w thout reference
to the '"particular international |aw established by nultilateral conventions in
force anong the parties.'

The United States contends that the only general and customary international |aw
on whi ch Nicaragua can base its clainms is that of the Charter: in particular, the
Court could not, it is said, consider the | awful ness of an alleged use of arned
force without referring to the 'principal source of the *93 rel evant international
law , nanely, Article 2, paragraph 4, of the United Nations Charter. |In brief, in
a nore general sense 'the provisions of the United Nations Charter rel evant here
subsume and supervene related principles of customary and general internationa
law . The United States concludes that 'since the multilateral treaty reservation
bars adjudication of clains based on those treaties, it bars all of Nicaragua's
claims'. Thus the effect of the reservation in question is not, it is said,
nerely to prevent the Court from deciding upon Nicaragua's clains by applying the
nmultilateral treaties in question; it further prevents it fromapplying inits
deci sion any rule of customary international |law the content of which is also the
subject of a provision in those multilateral treaties.

174. In its Judgnment of 26 Novenber 1984, the Court has already commented briefly
on this line of argunent. Contrary to the views advanced by the United States, it
affirmed that it

'cannot disnmiss the clains of N caragua under principles of customary and gener-
al international law, sinply because such principles have been enshrined in the
texts of the conventions relied upon by Nicaragua. The fact that the above-
menti oned principles, recognized as such, have been codified or enbodied in multi-
| ateral conventions does not mean that they cease to exist and to apply as prin-
ci pl es of custonmary |aw, even as regards countries that are parties to such con-
ventions. Principles such as those of the non-use of force, non-intervention, re-
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spect for the independence and territorial integrity of States, and the freedom of
navi gation, continue to be binding as part of customary international |aw, despite
t he operation of provisions of conventional law in which they have been incorpor-
ated." (I1.C J. Reports 1984, p. 424, para. 73.)

Now t hat the Court has reached the stage of a decision on the nmerits, it nust de-
vel op and refine upon these initial remarks. The Court would observe that, ac-
cording to the United States argunent, it should refrain fromapplying the rules
of customary international |aw because they have been 'subsunmed' and 'supervened
by those of international treaty |law, and especially those of the United Nations
Charter. Thus the United States apparently takes the view that the existence of
principles in the United Nations Charter precludes the possibility that simlar
rul es m ght exist independently in customary international |aw either because ex-
isting customary rul es had been incorporated into the Charter, or because the
Charter influenced the |ater adoption of customary rules with a correspondi ng con-
tent.

175. The Court does not consider that, in the areas of |law relevant to the
present dispute, it can be clainmed that all the customary rules which nmay be in-
voked have a content exactly identical to that of the rules contained in *94 the
treati es which cannot be applied by virtue of the United States reservation. On a
nunber of points, the areas governed by the two sources of |aw do not exactly
overlap, and the substantive rules in which they are framed are not identical in
content. But in addition, even if a treaty normand a customary normrel evant to
the present dispute were to have exactly the sanme content, this would not be a
reason for the Court to take the view that the operation of the treaty process
nust necessarily deprive the customary normof its separate applicability. Nor
can the multilateral treaty reservation be interpreted as neaning that, once ap-
plicable to a given dispute, it would exclude the application of any rule of cus-
tomary international |aw the content of which was the sane as, or anal ogous to,
that of the treaty-law rule which had caused the reservation to becone effective.

176. As regards the suggestion that the areas covered by the two sources of |aw
are identical, the Court observes that the United Nations Charter, the convention
to which nost of the United States argunment is directed, by no neans covers the
whol e area of the regulation of the use of force in international relations. On
one essential point, this treaty itself refers to pre-existing customary interna-
tional law, this reference to customary law is contained in the actual text of
Article 51, which nentions the "inherent right' (in the French text the 'droit
naturel') of individual or collective self-defence, which 'nothing in the present
Charter shall inpair' and which applies in the event of an arnmed attack. The
Court therefore finds that Article 51 of the Charter is only meaningful on the
basis that there is a '"natural' or 'inherent' right of self-defence, and it is
hard to see how this can be other than of a customary nature, even if its present
content has been confirmed and influenced by the Charter. Mreover the Charter,
having itself recogni zed the exi stence of this right, does not go on to regul ate
directly all aspects of its content. For exanple, it does not contain any specific

© 2007 Thonmson/West. No Cdaimto Oig. US Gov. Wrks.



19861.C.J. 14 FOR EDUCATIONAL USE ONLY Page 76
1986 WL 522 (1.C.J.), 1986 1.C.J. 14
(Citeas: 19861.C.J. 14)

rul e whereby sel f-defence would warrant only neasures which are proportional to
the arned attack and necessary to respond to it, a rule well established in cus-
tomary international |aw. Mreover, a definition of the "arned attack' which, if
found to exist, authorizes the exercise of the '"inherent right' of self-defence

is not provided in the Charter, and is not part of treaty law. It cannot there-
fore be held that Article 51 is a provision which 'subsumes and supervenes' cus-
tomary international law. It rather denobnstrates that in the field in question,

the inmportance of which for the present dispute need hardly be stressed, customary
i nternational law continues to exist alongside treaty |law. The areas governed by
the two sources of |law thus do not overlap exactly, and the rules do not have the
same content. This could also be denonstrated for other subjects, in particular
for the principle of non-intervention.

177. But as observed above (paragraph 175), even if the customary norm and the
treaty normwere to have exactly the same content, this *95 would not be a reason
for the Court to hold that the incorporation of the customary norminto treaty-|aw
nmust deprive the customary normof its applicability as distinct fromthat of the
treaty norm The existence of identical rules in international treaty |aw and
customary | aw has been clearly recognized by the Court in the North Sea Continent-
al Shelf cases. To a large extent, those cases turned on the question whether a
rule enshrined in a treaty also existed as a customary rule, either because the
treaty had nerely codified the custom or caused it to 'crystallize', or because
it had influenced its subsequent adoption. The Court found that this identity of
content in treaty law and in customary international |law did not exist in the case
of the rule invoked, which appeared in one article of the treaty, but did not sug-
gest that such identity was debarred as a matter of principle: on the contrary,
it considered it to be clear that certain other articles of the treaty in question
"were ... regarded as reflecting, or as crystallizing, received or at |east ener-
gent rules of customary international law (I.C J. Reports 1969, p. 39, para. 63).
More generally, there are no grounds for holding that when customary internationa
law is conprised of rules identical to those of treaty law, the latter 'super-
venes' the former, so that the customary international |aw has no further exist-
ence of its own.

178. There are a nunber of reasons for considering that, even if two norns be-
longing to two sources of international |aw appear identical in content, and even
if the States in question are bound by these rules both on the level of treaty-Iaw
and on that of custonmary international |aw, these nornms retain a separate exist-
ence. This is so fromthe standpoint of their applicability. 1In a legal dispute
affecting two States, one of them may argue that the applicability of a treaty
rule to its own conduct depends on the other State's conduct in respect of the ap-
plication of other rules, on other subjects, also included in the sane treaty.

For exanple, if a State exercises its right to term nate or suspend the operation
of a treaty on the ground of the violation by the other party of a 'provision es-
sential to the acconplishnent of the object or purpose of the treaty' (in the
words of Art. 60, para. 3 (b), of the Vienna Convention on the Law of Treaties),
it is exenpted, vis-a-vis the other State, froma rule of treaty-law because of
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the breach by that other State of a different rule of treaty-law. But if the two
rules in question also exist as rules of customary international |law, the failure
of the one State to apply the one rule does not justify the other State in declin-
ing to apply the other rule. Rules which are identical in treaty |law and in cus-
tomary international |aw are also distinguishable by reference to the nethods of
interpretation and application. A State may accept a rule contained in a treaty
not sinply because it favours the application of the rule itself, but also because
the treaty establishes what that State regards as desirable institutions or nech-
ani sns to ensure inplenentation of the rule. Thus, if that rule parallels a rule
of customary international law, two rules of the same content are subject to sep-
arate treatment as regards the organs conpetent to verify their inplementation
dependi ng on whether they are *96 customary rules or treaty rules. The present

di spute illustrates this point.

179. It will therefore be clear that customary international |aw continues to ex-
ist and to apply, separately frominternational treaty |law, even where the two
categories of |aw have an identical content. Consequently, in ascertaining the
content of the customary international |aw applicable to the present dispute, the
Court nust satisfy itself that the Parties are bound by the customary rules in
guestion; but the Court is in no way bound to uphold these rules only in so far
as they differ fromthe treaty rules which it is prevented by the United States
reservation fromapplying in the present dispute.

180. The United States however presented a further argunment, during the proceed-
i ngs devoted to the question of jurisdiction and admissibility, in support of its
contention that the nultilateral treaty reservation debars the Court from consid-
ering the Nicaraguan clains based on custonmary international |aw. The United
States observed that the nultilateral treaties in question contain |egal standards
specifically agreed between the Parties to govern their nmutual rights and obliga-
tions, and that the conduct of the Parties will continue to be governed by these
treaties, irrespective of what the Court nmmy decide on the customary | aw i ssue,
because of the principle of pacta sunt servanda. Accordingly, in the contention
of the United States, the Court cannot properly adjudicate the nutual rights and
obligations of the two States when reference to their treaty rights and obliga-
tions is barred; the Court would be adjudicating those rights and obligations by
standards other than those to which the Parties have agreed to conduct thensel ves
in their actual international relations.

181. The question raised by this argunent is whether the provisions of the nulti-
lateral treaties in question, particularly the United Nations Charter, diverge
fromthe relevant rules of customary international |law to such an extent that a
judgment of the Court as to the rights and obligations of the parties under cus-
tomary | aw, disregarding the content of the nultilateral treaties binding on the
parties, would be a wholly acadeni c exercise, and not 'susceptible of any conpli -
ance or execution whatever' (Northern Caneroons, |.C J. Reports 1963, p. 37). The
Court does not consider that this is the case. As already noted, on the question
of the use of force, the United States itself argues for a conplete identity of
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the relevant rules of customary international |law with the provisions of the
Charter. The Court has not accepted this extrene contention, having found that on
a nunmber of points the areas governed by the two sources of |aw do not exactly
overlap, and the substantive rules in which they are framed are not identical in
content (paragraph 174 above). However, so far from having constituted a narked
departure froma customary international |aw which still exists unnmodified, the
Charter gave expression in this field to principles already present in custonary
international law, and that |aw has in the subsequent four decades devel oped under
the influence of the Charter, *97 to such an extent that a number of rules con-
tained in the Charter have acquired a status independent of it. The essential
consideration is that both the Charter and the customary international |aw flow
froma comon fundanental principle outlawi ng the use of force in internationa
relations. The differences which may exi st between the specific content of each
are not, in the Court's view, such as to cause a judgnment confined to the field of
customary international law to be ineffective or inappropriate, or a judgment not
suscepti bl e of conpliance or execution.

182. The Court concludes that it should exercise the jurisdiction conferred upon
it by the United States declaration of acceptance under Article 36, paragraph 2,
of the Statute, to determ ne the clainms of N caragua based upon customary interna-
tional |aw notw thstanding the exclusion fromits jurisdiction of disputes
"arising under' the United Nations and Organi zation of American States Charters.

* * %

183. In view of this conclusion, the Court has next to consider what are the

rul es of customary international |aw applicable to the present dispute. For this
purpose, it has to direct its attention to the practice and opinio juris of
States; as the Court recently observed,

"It is of course axiomatic that the material of customary international lawis
to be | ooked for primarily in the actual practice and opinio juris of States, even
though nultilateral conventions may have an inportant role to play in recording
and defining rules deriving fromcustom or indeed in devel opi ng
them' (Continental Shelf (Libyan Arab Jamahiriya/Malta), I.C J. Reports 1985,
pp. 29-30, para. 27.)

In this respect the Court nmust not |ose sight of the Charter of the United Nations
and that of the Organization of Anerican States, notw thstanding the operation of
the nultilateral treaty reservation. Although the Court has no jurisdiction to
det ermi ne whether the conduct of the United States constitutes a breach of those
conventions, it can and nust take theminto account in ascertaining the content of
the customary international |law which the United States is also alleged to have

i nfringed.

184. The Court notes that there is in fact evidence, to be exam ned bel ow, of a
consi derabl e degree of agreenent between the Parties as to the content of the cus-
tomary international law relating to the non-use of force and non-intervention

© 2007 Thonmson/West. No Cdaimto Oig. US Gov. Wrks.



19861.C.J. 14 FOR EDUCATIONAL USE ONLY Page 79
1986 WL 522 (1.C.J.), 1986 1.C.J. 14
(Citeas: 19861.C.J. 14)

This concurrence of their views does not however dispense the Court from having
itself to ascertain what rules of customary international [aw are applicable. The
nere fact that States declare their recognition of certain rules is not sufficient
for the Court to consider these as being part of customary international |aw and
as applicable as such to those States. Bound as it is by Article 38 of its Stat-
ute to apply, inter alia, *98 international custom'as evidence of a general prac-
tice accepted as law , the Court may not disregard the essential role played by
general practice. Were two States agree to incorporate a particular rule in a
treaty, their agreenent suffices to nake that rule a |l egal one, binding upon them
but in the field of customary international |law, the shared view of the Parties as
to the content of what they regard as the rule is not enough. The Court rmnust sat-
isfy itself that the existence of the rule in the opinio juris of States is con-
firmed by practice.

185. In the present dispute, the Court, while exercising its jurisdiction only in
respect of the application of the customary rules of non-use of force and non-

i ntervention, cannot disregard the fact that the Parties are bound by these rules
as a matter of treaty |l aw and of customary international |aw Furthernmore, in the
present case, apart fromthe treaty commtnents binding the Parties to the rules
in question, there are various instances of their having expressed recognition of
the validity thereof as customary international law in other ways. It is there-
fore in the light of this 'subjective elenment’' - the expression used by the Court
inits 1969 Judgnment in the North Sea Continental Shelf cases (I.C J. Reports
1969, p. 44) - that the Court has to appraise the relevant practice

186. It is not to be expected that in the practice of States the application of
the rules in question should have been perfect, in the sense that States should
have refrained, with conplete consistency, fromthe use of force or frominterven-
tion in each other's internal affairs. The Court does not consider that, for a
rule to be established as customary, the correspondi ng practice nust be in abso-
lutely rigorous conformity with the rule. 1In order to deduce the existence of
custonary rules, the Court deens it sufficient that the conduct of States shoul d,
in general, be consistent with such rules, and that instances of State conduct in-
consistent with a given rule should generally have been treated as breaches of
that rule, not as indications of the recognition of a newrule. |If a State acts
in away prima facie inconpatible with a recogni zed rule, but defends its conduct
by appealing to exceptions or justifications contained within the rule itself,
then whet her or not the State's conduct is in fact justifiable on that basis, the
significance of that attitude is to confirmrather than to weaken the rule.

* %

187. The Court nust therefore determne, first, the substance of the customary
rules relating to the use of force in international relations, applicable to the
di spute subnmitted to it. The United States has argued that, on this crucial ques-
tion of the | awful ness of the use of force in inter-State relations, the rules of
general and customary international |law, and those of the United Nations Charter,
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are in fact identical. Inits viewthis identity is so conplete that, as ex-
pl ai ned above (paragraph 173), it constitutes an argunent to prevent the Court
fromapplying this customary |aw, because it is indistinguishable fromthe multi-

lateral treaty law which it may not apply. |In its Counter-Menorial on jurisdic-
tion and *99 admissibility the United States asserts that 'Article 2(4) of the
Charter is customary and general international law . It quotes with approval an

observation by the International Law Comm ssion to the effect that

"the great mpjority of international |awers today unhesitatingly hold that Art-
icle 2, paragraph 4, together with other provisions of the Charter, authoritat-
ively declares the nmodern customary | aw regarding the threat or use of force' (ILC
Year book, 1966, Vol. I, p. 247).

The United States points out that Nicaragua has endorsed this view, since one of
its counsel asserted that 'indeed it is generally considered by publicists that
Article 2, paragraph 4, of the United Nations Charter is in this respect an enbod-
i ment of existing general principles of international law . And the United States
concl udes:

"In sum the provisions of Article 2(4) with respect to the | awful ness of the
use of force are 'nmodern customary |law (International Law Comn ssion, loc. cit.)
and the 'enbodi ment of general principles of international |law (counsel for
Ni caragua, Hearing of 25 April 1984, norning, loc. cit.). There is no other 'cus-
tomary and general international law on which Nicaragua can rest its clains.'

"It is, in short, inconceivable that this Court could consider the |awful ness
of an alleged use of arnmed force without referring to the principal source of the
rel evant international law - Article 2(4) of the United Nations Charter.'

As for Nicaragua, the only noteworthy shade of difference in its viewlies in
Ni caragua's belief that

"in certain cases the rule of customary law will not necessarily be identical in
content and node of application to the conventional rule'

188. The Court thus finds that both Parties take the view that the principles as
to the use of force incorporated in the United Nations Charter correspond, in es-
sentials, to those found in custonary international law. The Parties thus both
take the view that the fundanmental principle in this area is expressed in the
terms enmployed in Article 2, paragraph 4, of the United Nations Charter. They
therefore accept a treaty-law obligation to refrain in their international rel a-
tions fromthe threat or use of force against the territorial integrity or polit-
i cal independence of any State, or in any other manner inconsistent with the pur-
poses of the United Nations. The Court has however to be satisfied that there ex-
ists in customary international |aw an opinio juris as to the binding character of
such abstention. This opinio juris may, though with all due caution, be deduced
*100 from inter alia, the attitude of the Parties and the attitude of States to-
wards certain General Assenbly resolutions, and particularly resolution 2625 (XXV)
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entitled 'Declaration on Principles of International Law concerning Friendly Rela-
ti ons and Co-operation anpbng States in accordance with the Charter of the United
Nations'. The effect of consent to the text of such resolutions cannot be under-
stood as nerely that of a 'reiteration or elucidation' of the treaty conm tnment
undertaken in the Charter. On the contrary, it my be understood as an acceptance
of the validity of the rule or set of rules declared by the resolution by them

sel ves. The principle of non-use of force, for exanple, may thus be regarded as a
principle of customary international |aw, not as such conditioned by provisions
relating to collective security, or to the facilities or armed contingents to be
provi ded under Article 43 of the Charter. It would therefore seem apparent that
the attitude referred to expresses an opinio juris respecting such rule (or set of
rules), to be thenceforth treated separately fromthe provisions, especially those
of an institutional kind, to which it is subject on the treaty-Ilaw plane of the
Charter.

189. As regards the United States in particular, the weight of an expression of
opinio juris can simlarly be attached to its support of the resolution of the
Si xth International Conference of Anmerican States condeming aggression (18 Febru-
ary 1928) and ratification of the Mntevideo Convention on Rights and Duties of
States (26 December 1933), Article 11 of which inposes the obligation not to re-
cogni ze territorial acquisitions or special advantages which have been obtai ned by
force. Also signifcant is United States acceptance of the principle of the pro-
hibition of the use of force which is contained in the declaration on principles
governing the nutual relations of States participating in the Conference on Secur-
ity and Co-operation in Europe (Helsinki, 1 August 1975), whereby the participat-
ing States undertake to 'refrain in their nutual relations, as well as in their
international relations in general,' (enphasis added) fromthe threat or use of
force. Acceptance of a text in these ternms confirnms the existence of an opinio
juris of the participating States prohibiting the use of force in internationa
rel ations.

190. A further confirmation of the validity as customary international |aw of the
principle of the prohibition of the use of force expressed in Article 2, paragraph
4, of the Charter of the United Nations nay be found in the fact that it is fre-
guently referred to in statements by State representatives as being not only a
principle of customary international |aw but also a fundanental or cardinal prin-
ciple of such law. The International Law Conmission, in the course of its work on
the codification of the law of treaties, expressed the view that 'the | aw of the
Charter concerning the prohibition of the use of force in itself constitutes a
conspi cuous exanple of a rule in international |aw having the character of jus co-
gens' (paragraph (1) of the commentary of the Conmission to Article 50 of its
draft Articles on the Law of Treaties, |ILC Yearbook, 1966-11, p. 247). Nicaragua
inits *101 Menorial on the Merits submitted in the present case states that the
principle prohibiting the use of force enbodied in Article 2, paragraph 4, of the
Charter of the United Nations 'has cone to be recognized as jus cogens'. The
United States, in its Counter-Menorial on the questions of jurisdiction and ad-
mssibility, found it material to quote the views of scholars that this principle
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is a 'universal norm, a 'universal international law , a 'universally recognized
principle of international law, and a 'principle of jus cogens'

191. As regards certain particul ar aspects of the principle in question, it wll
be necessary to distinguish the nost grave forms of the use of force (those con-
stituting an armed attack) fromother |less grave forms. 1In determning the |ega
rul e which applies to these latter fornms, the Court can again draw on the formnul a-
tions contained in the Declaration on Principles of International Law concerning
Friendly Rel ations and Co-operation anobng States in accordance with the Charter of
the United Nations (General Assenbly resolution 2625 (XXV), referred to above).

As al ready observed, the adoption by States of this text affords an indication of
their opinio juris as to customary international |aw on the question. Al ongside
certain descriptions which may refer to aggression, this text includes others
which refer only to less grave forns of the use of force. |In particular, accord-
ing to this resolution:

'"Every State has the duty to refrain fromthe threat or use of force to violate
the existing international boundaries of another State or as a nmeans of solving
i nternational disputes, including territorial disputes and probl ens concerning
frontiers of States.

States have a duty to refrain fromacts of reprisal involving the use of force

Every State has the duty to refrain fromany forcible action which deprives
peoples referred to in the el aboration of the principle of equal rights and self-
determination of that right to self-determ nation and freedom and i ndependence.

Every State has the duty to refrain from organi zing or encouraging the organi z-
ation of irregular forces or arned bands, including nmercenaries, for incursion in-
to the territory of another State.

Every State has the duty to refrain from organi zing, instigating, assisting or
participating in acts of civil strife or terrorist acts in another State or acqui -
escing in organized activities within its territory directed towards the comi s-
sion of such acts, when the acts referred to in the present paragraph involve a
threat or use of force.

*102 192. Moreover, in the part of this same resolution devoted to the principle
of non-intervention in matters within the national jurisdiction of States, a very
simlar rule is found:

"Also, no State shall organize, assist, foment, finance, incite or tolerate
subversive, terrorist or armed activities directed towards the violent overthrow
of the regime of another State, or interfere in civil strife in another State.'

In the context of the inter-American system this approach can be traced back at
| east to 1928 (Convention on the Rights and Duties of States in the Event of Civi
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Strife, Art. 1 (1)); it was confirnmed by resolution 78 adopted by the General As-
senmbly of the Organization of Anerican States on 21 April 1972. The operative
part of this resolution reads as follows:

' The General Assenbly Resol ves:

1. To reiterate solemly the need for the nenber states of the Organization to
observe strictly the principles of nonintervention and sel f-determ nati on of
peopl es as a neans of ensuring peaceful coexistence anong themand to refrain from
commtting any direct or indirect act that m ght constitute a violation of those
princi pl es.

2. To reaffirmthe obligation of those states to refrain from applying econom
ic, political, or any other type of measures to coerce another state and obtain
fromit advantages of any ki nd.

3. Sinmlarly, to reaffirmthe obligation of these states to refrain from organ-
i zi ng, supporting, pronoting, financing, instigation, or tolerating subversive,
terrorist, or arned activities against another state and fromintervening in a
civil war in another state or in its internal struggles.'

193. The general rule prohibiting force allows for certain exceptions. |In view
of the arguments advanced by the United States to justify the acts of which it is
accused by Nicaragua, the Court nust express a view on the content of the right of
sel f-defence, and nore particularly the right of collective self-defence. First,
with regard to the existence of this right, it notes that in the |anguage of Art-
icle 51 of the United Nations Charter, the inherent right (or '"droit naturel')
whi ch any State possesses in the event of an arned attack, covers both collective
and individual self-defence. Thus, the Charter itself testifies to the existence
of the right of collective self-defence in customary international |aw. Moreover,
just as the wording of certain General Assenbly declarations adopted by States
denonstrates their recognition of the principle of the prohibition of force as
definitely a matter of customary international |aw, sone of the wording in those
decl arations operates simlarly in respect of the right of self-defence (both col -
| ective and individual). Thus, in the declaration quoted above on the *103 Pri n-
ci pl es of International Law concerning Friendly Relations and Co-operation anong
States in accordance with the Charter of the United Nations, the reference to the
prohi bition of force is followed by a paragraph stating that:

"nothing in the foregoi ng paragraphs shall be construed as enlarging or dinin-
ishing in any way the scope of the provisions of the Charter concerning cases in
whi ch the use of force is lawful'.

This resolution denonstrates that the States represented in the General Assenbly
regard the exception to the prohibition of force constituted by the right of indi-
vidual or collective self-defence as already a matter of customary internationa

| aw.
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194. Wth regard to the characteristics governing the right of self-defence,
since the Parties consider the existence of this right to be established as a mat -
ter of customary international [aw, they have concentrated on the conditions gov-
erning its use. In view of the circunstances in which the dispute has arisen, re-
liance is placed by the Parties only on the right of self-defence in the case of
an arned attack which has already occurred, and the issue of the | awful ness of a
response to the imm nent threat of arned attack has not been raised. Accordingly
the Court expresses no view on that issue. The Parties also agree in holding that
whet her the response to the attack is |awful depends on observance of the criteria
of the necessity and the proportionality of the neasures taken in self-defence.
Since the existence of the right of collective self-defence is established in cus-
tomary international |law, the Court nust define the specific conditions which may
have to be net for its exercise, in addition to the conditions of necessity and
proportionality to which the Parties have referred.

195. In the case of individual self-defence, the exercise of this right is sub-
ject to the State concerned having been the victimof an arnmed attack. Reliance on
coll ective self-defence of course does not renove the need for this. There ap-
pears now to be general agreenment on the nature of the acts which can be treated
as constituting arned attacks. |In particular, it may be considered to be agreed
that an arned attack nust be understood as including not nerely action by regul ar
armed forces across an international border, but also 'the sending by or on behalf
of a State of arned bands, groups, irregulars or nmercenaries, which carry out acts
of arnmed force against another State of such gravity as to amount to' (inter alia)
an actual arned attack conducted by regular forces, 'or its substantial involve-
ment therein'. This description, contained in Article 3, paragraph (g), of the
Definition of Aggression annexed to General Assenbly resolution 3314 (XXl X), may
be taken to reflect customary international law. The Court sees no reason to deny
that, in customary |law, the prohibition of armed attacks may apply to the sending
by a State of arnmed bands to the territory of another State, if such an operation
because of its scale and effects, would have been classified as an arned attack
rather than as a nmere frontier incident had it been carried out by regular arned
forces. But the *104 Court does not believe that the concept of 'arned attack’

i ncl udes not only acts by arned bands where such acts occur on a significant scale
but al so assistance to rebels in the formof the provision of weapons or |ogistic-
al or other support. Such assistance may be regarded as a threat or use of force
or anount to intervention in the internal or external affairs of other States. It
is also clear that it is the State which is the victimof an arned attack which
nmust form and declare the view that it has been so attacked. There is no rule in
customary international |aw permitting another State to exercise the right of col-
| ective self-defence on the basis of its own assessment of the situation. \here
collective self-defence is invoked, it is to be expected that the State for whose
benefit this right is used will have declared itself to be the victimof an arnmed
attack.

196. The question remai ns whether the | awful ness of the use of collective self-
defence by the third State for the benefit of the attacked State al so depends on a
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request addressed by that State to the third State. A provision of the Charter of
the Organi zation of Anerican States is here in point: and while the Court has no
jurisdiction to consider that instrument as applicable to the dispute, it may ex-
amine it to ascertain what light it throws on the content of customary interna-
tional law. The Court notes that the Organization of Anerican States Charter in-
cludes, in Article 3 (f), the principle that: 'an act of aggression agai nst one
American State is an act of aggression against all the other Anerican States' and
a provision in Article 27 that:

"Every act of aggression by a State against the territorial integrity or the
inviolability of the territory or against the sovereignty or political independ-
ence of an Anerican State shall be considered an act of aggression against the
ot her Anerican States.'

197. Furthernore, by Article 3, paragraph 1, of the Inter-Anerican Treaty of Re-
ci procal Assistance, signed at Rio de Janeiro on 2 Septenber 1947, the High-
Contracting Parties

'agree that an arnmed attack by any State against an Anerican State shall be con-
sidered as an attack against all the American States and, consequently, each one
of the said Contracting Parties undertakes to assist in nmeeting the attack in the
exerci se of the inherent right of individual or collective self-defence recognized
by Article 51 of the Charter of the United Nations';

and under paragraph 2 of that Article,

"On the request of the State or States directly attacked and until the decision
of the Organ of Consultation of the Inter-Anerican System each one of the Con-
tracting Parties may determ ne the i mmediate *105 neasures which it may individu-
ally take in fulfilment of the obligation contained in the preceding paragraph and
in accordance with the principle of continental solidarity.'

(The 1947 Rio Treaty was nodified by the 1975 Protocol of San Jose, Costa Rica,
but that Protocol is not yet in force.)

198. The Court observes that the Treaty of Ri o de Janeiro provides that measures
of collective self-defence taken by each State are decided 'on the request of the

State or States directly attacked'. It is significant that this requirenment of a
request on the part of the attacked State appears in the treaty particularly de-
voted to these matters of nutual assistance; it is not found in the nore genera

text (the Charter of the Organization of Anerican States), but Article 28 of that
Charter provides for the application of the neasures and procedures |laid down in
"the special treaties on the subject’'.

199. At all events, the Court finds that in customary international |aw, whether
of a general kind or that particular to the inter-American |egal system there is
no rule pernmitting the exercise of collective self-defence in the absence of a re-
guest by the State which regards itself as the victimof an arnmed attack. The
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Court concludes that the requirement of a request by the State which is the victim
of the alleged attack is additional to the requirement that such a State should
have declared itself to have been attacked

200. At this point, the Court may consider whether in customary international |aw
there is any requirement corresponding to that found in the treaty |l aw of the
United Nations Charter, by which the State clainming to use the right of individua
or collective self-defence nust report to an international body, enpowered to de-
termne the conformity with international |aw of the nmeasures which the State is
seeking to justify on that basis. Thus Article 51 of the United Nations Charter
requires that nmeasures taken by States in exercise of this right of self-defence
nmust be 'imediately reported to the Security Council. As the Court has observed
above (paragraphs 178 and 188), a principle enshrined in a treaty, if reflected in
customary international |aw, my well be so unencunbered with the conditions and
nodal ities surrounding it in the treaty. Whatever influence the Charter may have
had on customary international law in these matters, it is clear that in customary
international law it is not a condition of the | awful ness of the use of force in
sel f-defence that a procedure so closely dependent on the content of a treaty com
mtment and of the institutions established by it, should have been followed. On
the other hand, if self-defence is advanced as a justification for measures which
woul d otherwi se be in breach both of the principle of customary international |aw
and of that contained in the Charter, it is to be expected that the conditions of
the Charter should be respected. Thus for the purpose of enquiry into the custom
ary law position, the absence of a report may be one of the factors indicating
whet her the State in question was itself convinced that it was acting in self-
def ence.

*106 201. To justify certain activities involving the use of force, the United
States has relied solely on the exercise of its right of collective self-defence.
However the Court, having regard particularly to the non-participation of the
United States in the nerits phase, considers that it should enquire whether cus-
tomary international |aw, applicable to the present dispute, nay contain other
rul es which may exclude the unl awful ness of such activities. It does not,
however, see any need to reopen the question of the conditions governing the exer-
cise of the right of individual self-defence, which have already been examined in
connection with collective self-defence. On the other hand, the Court nust enquire
whet her there is any justification for the activities in question, to be found not
in the right of collective self-defence against an arnmed attack, but in the right
to take counter-neasures in response to conduct of Nicaragua which is not alleged
to constitute an arnmed attack. It will examine this point in connection with an
anal ysis of the principle of non-intervention in custonary international |aw

* %

202. The principle of non-intervention involves the right of every sovereign
State to conduct its affairs without outside interference; though exanples of
trespass against this principle are not infrequent, the Court considers that it is
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part and parcel of customary international law. As the Court has observed

' Bet ween i ndependent States, respect for territorial sovereignty is an essential
foundati on of international relations' (lI.C J. Reports 1949, p. 35), and interna-
tional law requires political integrity also to be respected. Expressions of an
opinio juris regarding the existence of the principle of non-intervention in cus-
tomary international |aw are nunerous and not difficult to find. O course,
statenments whereby States avow their recognition of the principles of internation-
al law set forth in the United Nations Charter cannot strictly be interpreted as
applying to the principle of non-intervention by States in the internal and ex-
ternal affairs of other States, since this principle is not, as such, spelt out in
the Charter. But it was never intended that the Charter should enbody witten
confirmation of every essential principle of international lawin force. The ex-
istence in the opinio juris of States of the principle of non-intervention is
backed by established and substantial practice. It has noreover been presented as
a corollary of the principle of the sovereign equality of States. A particular

i nstance of this is General Assenmbly resolution 2625 (XXV), the Declaration on the
Principles of International Law concerning Friendly Relations and Co-operation
among States. In the Corfu Channel case, when a State clainmed a right of interven-
tion in order to secure evidence in the territory of another State for subnission
to an international tribunal (l1.C J. Reports 1949, p. 34), the Court observed

t hat :

*107 'the alleged right of intervention as the manifestation of a policy of
force, such as has, in the past, given rise to npst serious abuses and such as
cannot, whatever be the present defects in international organization, find a
place in international law. Intervention is perhaps still |less adm ssible in the
particular formit would take here; for, fromthe nature of things, it would be
reserved for the nost powerful States, and might easily |ead to perverting the ad-
mnistration of international justice itself." (1.C J. Reports 1949, p. 35.)

203. The principle has since been reflected in nunerous decl arati ons adopted by

i nternational organizations and conferences in which the United States and

Ni caragua have participated, e.g., General Assenbly resolution 2131 (XX), the De-
claration on the Inadmissibility of Intervention in the Donmestic Affairs of States
and the Protection of their |Independence and Sovereignty. It is true that the
United States, while it voted in favour of General Assenbly resolution 2131 (XX)
al so declared at the tinme of its adoption in the First Conmittee that it con-
sidered the declaration in that resolution to be 'only a statenent of political
intention and not a fornmulation of law (O ficial Records of the General Assenbly,
Twentieth Session, First Conmittee, A/C 1/ SR 1423, p. 436). However, the essen-
tials of resolution 2131 (XX) are repeated in the Declaration approved by resol u-
tion 2625 (XXV), which set out principles which the General Assenbly declared to
be 'basic principles' of international |aw, and on the adoption of which no ana-

| ogous statement was nade by the United States representative.

204. As regards inter-American relations, attention nay be drawn to, for exanple,
the United States reservation to the Montevideo Convention on Rights and Duties of
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States (26 December 1933), declaring the opposition of the United States Govern-
ment to 'interference with the freedom the sovereignty or other internal affairs,
or processes of the Governments of other nations'; or the ratification by the
United States of the Additional Protocol relative to Non-Intervention (23 Decenber
1936). Anpbng nore recent texts, nmention nay be made of resolutions AG RES. 78 and
AG RES. 128 of the CGeneral Assenbly of the Organization of American States. In a
different context, the United States expressly accepted the principles set forth
in the declaration, to which reference has already been made, appearing in the Fi-
nal Act of the Conference on Security and Co-operation in Europe (Helsinki, 1 Au-
gust 1975), including an el aborate statenent of the principle of non-intervention;
while these principles were presented as applying to the nmutual relations anobng
the participating States, it can be inferred that the text testifies to the exist-
ence, and the acceptance by the United States, of a customary principle which has
uni versal application.

205. Notwithstanding the nmultiplicity of declarations by States accepting the
principle of non-intervention, there remin two questions: first, *108 what is
the exact content of the principle so accepted, and secondly, is the practice suf-
ficiently in conformty with it for this to be a rule of customary international
|aw? As regards the first problem- that of the content of the principle of non-
intervention - the Court will define only those aspects of the principle which ap-
pear to be relevant to the resolution of the dispute. 1In this respect it notes
that, in view of the generally accepted formul ations, the principle forbids al
States or groups of States to intervene directly or indirectly in internal or ex-
ternal affairs of other States. A prohibited intervention nust accordingly be one
bearing on matters in which each State is permtted, by the principle of State
sovereignty, to decide freely. One of these is the choice of a political, econom
ic, social and cultural system and the fornulation of foreign policy. Interven-
tion is wongful when it uses nmethods of coercion in regard to such choices, which
nmust remain free ones. The el enent of coercion, which defines, and indeed fornms
the very essence of, prohibited intervention, is particularly obvious in the case
of an intervention which uses force, either in the direct formof mlitary action
or in the indirect formof support for subversive or terrorist arned activities
within another State. As noted above (paragraph 191), General Assenbly resolution
2625 (XXV) equates assistance of this kind with the use of force by the assisting
State when the acts conmitted in another State 'involve a threat or use of force'
These fornms of action are therefore wongful in the light of both the principle of
non-use of force, and that of non-intervention. |In view of the nature of
Ni caragua's conpl aints against the United States, and those expressed by the
United States in regard to Nicaragua's conduct towards El Salvador, it is primar-
ily acts of intervention of this kind with which the Court is concerned in the
present case.

206. However, before reaching a conclusion on the nature of prohibited interven-
tion, the Court nmust be satisfied that State practice justifies it. There have
been in recent years a nunber of instances of foreign intervention for the benefit
of forces opposed to the governnent of another State. The Court is not here con-
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cerned with the process of decolonization; this question is not in issue in the
present case. It has to consider whether there m ght be indications of a practice
illustrative of belief in a kind of general right for States to intervene, dir-
ectly or indirectly, with or without armed force, in support of an internal oppos-
ition in another State, whose cause appeared particularly worthy by reason of the
political and nmoral values with which it was identified. For such a general right
to come into existence would involve a fundanental nodification of the custonary

| aw princi ple of non-intervention.

207. In considering the instances of the conduct above described, the Court has
to enphasize that, as was observed in the North Sea Continental Shelf cases, for a
new customary rule to be forned, not only nust the acts concerned 'ampunt to a
settled practice', but they nust be acconpanied *109 by the opinio juris sive ne-
cessitatis. Either the States taking such action or other States in a position to
react to it, must have behaved so that their conduct is

"evidence of a belief that this practice is rendered obligatory by the existence
of arule of lawrequiring it. The need for such a belief, i.e., the existence of
a subjective elenent, is inplicit in the very notion of the opinio juris sive ne-
cessitatis.' (1.C J. Reports 1969, p. 44, para. 77.)

The Court has no jurisdiction to rule upon the conformity with international |aw
of any conduct of States not parties to the present dispute, or of conduct of the
Parti es unconnected with the dispute; nor has it authority to ascribe to States

| egal views which they do not thenselves advance. The significance for the Court
of cases of State conduct prima facie inconsistent with the principle of non-
intervention lies in the nature of the ground offered as justification. Reliance
by a State on a novel right or an unprecedented exception to the principle nght
if shared in principle by other States, tend towards a nodification of customary
international law. In fact however the Court finds that States have not justified
their conduct by reference to a new right of intervention or a new exception to
the principle of its prohibition. The United States authorities have on sone occa-
sions clearly stated their grounds for intervening in the affairs of a foreign
State for reasons connected with, for exanple, the domestic policies of that coun-
try, its ideology, the level of its armanents, or the direction of its foreign
policy. But these were statements of international policy, and not an assertion
of rules of existing international |aw

208. In particular, as regards the conduct towards Ni caragua which is the subject
of the present case, the United States has not clainmed that its intervention
which it justified in this way on the political level, was also justified on the

| egal level, alleging the exercise of a new right of intervention regarded by the
United States as existing in such circunstances. As nentioned above, the United
States has, on the legal plane, justified its intervention expressly and solely by
reference to the 'classic' rules involved, nanely, collective self-defence against
an arned attack. Nicaragua, for its part, has often expressed its solidarity and
synpathy with the opposition in various States, especially in El Salvador. But
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Ni caragua too has not argued that this was a | egal basis for an intervention, |et
al one an intervention involving the use of force.

209. The Court therefore finds that no such general right of intervention, in
support of an opposition within another State, exists in contenporary internation-
al law. The Court concludes that acts constituting a breach of the customary
principle of non-intervention will also, if they *110 directly or indirectly in-
volve the use of force, constitute a breach of the principle of non-use of force
in international relations.

210. When dealing with the rule of the prohibition of the use of force, the Court
considered the exception to it constituted by the exercise of the right of col-

| ective self-defence in the event of arned attack. Simlarly, it nmust now con-
sider the followi ng question: iif one State acts towards another State in breach
of the principle of non-intervention, may a third State |lawfully take such action
by way of counter-neasures against the first State as would otherw se constitute
an intervention in its internal affairs? A right to act in this way in the case
of intervention would be anal ogous to the right of collective self-defence in the
case of an armed attack, but both the act which gives rise to the reaction, and
that reaction itself, would in principle be |l ess grave. Since the Court is here
dealing with a dispute in which a wongful use of force is alleged, it has prinar-
ily to consider whether a State has a right to respond to intervention with inter-
vention going so far as to justify a use of force in reaction to neasures which do
not constitute an arned attack but nmay neverthel ess involve a use of force. The
guestion is itself undeniably relevant fromthe theoretical viewpoint. However,
since the Court is bound to confine its decision to those points of |aw which are
essential to the settlenent of the dispute before it, it is not for the Court here
to determine what direct reactions are lawfully open to a State which considers
itself the victimof another State's acts of intervention, possibly involving the
use of force. Hence it has not to determ ne whether, in the event of N caragua's
having conmitted any such acts agai nst El Salvador, the latter was lawfully en-
titled to take any particular counter-neasure. It mght however be suggested
that, in such a situation, the United States m ght have been pernmitted to inter-
vene in N caragua in the exercise of some right anal ogous to the right of collect-
ive sel f-defence, one which nmght be resorted to in a case of intervention short
of armed attack

211. The Court has recall ed above (paragraphs 193 to 195) that for one State to
use force against another, on the ground that that State has comritted a wrongful
act of force against a third State, is regarded as lawful, by way of exception
only when the wongful act provoking the response was an arned attack. Thus the
| awf ul ness of the use of force by a State in response to a wongful act of which
it has not itself been the victimis not adnitted when this wongful act is not an
armed attack. In the view of the Court, under international law in force today -
whet her customary international |law or that of the United Nations system- States
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do not have a right of 'collective' armed response to acts which do not constitute
an 'armed attack'. Furthernore, the Court has to recall that the United States
itself is relying on the "inherent right of self-defence' (paragraph 126 above),
but apparently does not claimthat any such right exists *111 as would, in respect
of intervention, operate in the same way as the right of collective self-defence
in respect of an armed attack. 1In the discharge of its duty under Article 53 of
the Statute, the Court has neverthel ess had to consider whether such a right night
exist; but in doing so it may take note of the absence of any such claimby the
United States as an indication of opinio juris.

* %

212. The Court should now nmention the principle of respect for State sovereignty,
which in international law is of course closely linked with the principles of the
prohi bition of the use of force and of non-intervention. The basic |egal concept
of State sovereignty in customary international |aw, expressed in, inter alia,
Article 2, paragraph 1, of the United Nations Charter, extends to the internal wa-
ters and territorial sea of every State and to the air space above its territory.
As to superjacent air space, the 1944 Chicago Convention on Civil Aviation (Art.
1) reproduces the established principle of the complete and excl usive sovereignty
of a State over the air space above its territory. That convention, in conjunc-
tion with the 1958 Geneva Convention on the Territorial Sea, further specifies
that the sovereignty of the coastal State extends to the territorial sea and to
the air space above it, as does the United Nations Convention on the Law of the
Sea adopted on 10 Decenber 1982. The Court has no doubt that these prescriptions
of treaty-law nerely respond to firmy established and | ongstandi ng tenets of cus-
tomary international |aw

213. The duty of every State to respect the territorial sovereignty of others is
to be considered for the appraisal to be made of the facts relating to the m ning
whi ch occurred along Nicaragua's coasts. The legal rules in the light of which
these acts of nmining should be judged depend upon where they took place. The |ay-
ing of mnes within the ports of another State is governed by the law relating to
internal waters, which are subject to the sovereignty of the coastal State. The
position is simlar as regards mnes placed in the territorial sea. It is there-
fore the sovereignty of the coastal State which is affected in such cases. It is
also by virtue of its sovereignty that the coastal State nay regul ate access to
its ports.

214. On the other hand, it is true that in order to enjoy access to ports, for-
ei gn vessel s possess a customary right of innocent passage in territorial waters
for the purposes of entering or leaving internal waters; Article 18, paragraph 1
(b), of the United Nations Convention on the Law of the Sea of 10 Decemnber 1982,
does no nore than codify customary international law on this point. Since freedom
of navigation is guaranteed, first in the exclusive econonic zones which may exi st
beyond territorial waters (Art. 58 of the Convention), and secondly, beyond ter-
ritorial waters and on the high seas (Art. 87), it follows that any State which
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enjoys a right of access to ports for its ships also enjoys all the freedom neces-
sary for *112 maritime navigation. It nmay therefore be said that, if this right of
access to the port is hindered by the laying of nmines by another State, what is
infringed is the freedom of conmunications and of maritime commerce. At all
events, it is certain that interference with navigation in these areas prejudices
both the sovereignty of the coastal State over its internal waters, and the right
of free access enjoyed by foreign ships.

* %

215. The Court has noted above (paragraph 77 in fine) that the United States did
not issue any warning or notification of the presence of the m nes which had been
laid in or near the ports of Nicaragua. Yet even in tinme of war, the Convention
relative to the laying of automatic submarine contact m nes of 18 October 1907
(the Hague Convention No. VIIIl) provides that 'every possible precaution nust be
taken for the security of peaceful shipping and belligerents are bound

"to notify the danger zones as soon as nmilitary exigencies pernit, by a notice
addressed to ship owners, which nust also be communicated to the Governnents
t hrough the di plomatic channel' (Art. 3).

Neutral Powers which lay mines off their own coasts nust issue a simlar notifica-
tion, in advance (Art. 4). It has already been made clear above that in peacetinme
for one State to lay mnes in the internal or territorial waters of another is an
unl awful act; but in addition, if a State lays nmines in any waters whatever in
whi ch the vessel s of another State have rights of access or passage, and fails to
gi ve any warning or notification whatsoever, in disregard of the security of
peaceful shipping, it conmits a breach of the principles of humanitarian | aw un-
derlying the specific provisions of Convention No. VIII of 1907. Those principles
were expressed by the Court in the Corfu Channel case as foll ows:

‘certain general and well recognized principles, nanely: elenentary considera-
tions of humanity, even nore exacting in peace than in war' (1.C J. Reports 1949,
p. 22).

216. This last consideration |eads the Court on to exam nation of the interna-
tional humanitarian | aw applicable to the dispute. Cearly, use of force may in
some circunstances rai se questions of such law. Nicaragua has in the present pro-
ceedi ngs not expressly invoked the provisions of international hunmanitarian | aw as
such, even though, as noted above (paragraph 113), it has conplained of acts com
mtted on its territory which *113 woul d appear to be breaches of the provisions
of such law. In the subm ssions in its Application it has expressly charged

"That the United States, in breach of its obligation under general and custom
ary international law, has killed, wounded and ki dnapped and is killing, wounding
and ki dnapping citizens of Nicaragua.' (Application, 26 (f).)
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The Court has already indicated (paragraph 115) that the evidence available is in-
sufficient for the purpose of attributing to the United States the acts conmitted
by the contras in the course of their military or paramilitary operations in

Ni caragua; accordingly, this subnm ssion has to be rejected. The question however
remains of the [aw applicable to the acts of the United States in relation to the
activities of the contras, in particular the production and di ssenm nation of the
manual on psychol ogi cal operations described in paragraphs 117 to 122 above; as
al ready expl ai ned (paragraph 116), this is a different question fromthat of the
vi ol ati ons of humanitarian | aw of which the contras may or may not have been

gui l ty.

217. The Court observes that Nicaragua, which has invoked a number of nultilater-
al treaties, has refrained from making reference to the four Geneva Conventions of
12 August 1949, to which both Nicaragua and the United States are parties. Thus
at the time when the Court was seised of the dispute, that dispute could be con-
sidered not to 'arise', to use the wording of the United States nultilatera
treaty reservation, under any of these CGeneva Conventions. The Court did not
therefore have to consider whether that reservation mght be a bar to the Court
treating the rel evant provisions of these Conventions as applicable. However, if
the Court were on its own initiative to find it appropriate to apply these Conven-
tions, as such, for the settlenent of the dispute, it could be argued that the
Court would be treating it as a dispute '"arising' under themi on that basis, it
woul d have to consider whether any State party to those Conventions would be 'af-
fected' by the decision, for the purposes of the United States nmultilateral treaty
reservation.

218. The Court however sees no need to take a position on that nmatter, since in
its view the conduct of the United States may be judged according to the funda-

mental general principles of humanitarian law; in its view, the Geneva Conven-
tions are in some respects a devel opnent, and in other respects no nore than the
expression, of such principles. It is significant in this respect that, according

to the terns of the Conventions, the denunciation of one of them

"shall in no way inpair the obligations which the Parties to the conflict shal
remain bound to fulfil by virtue of the principles of the I aw of nations, as they
result fromthe usages established anmong civilized peoples, fromthe | aws of hu-
manity and the dictates of the *114 public consci ence' (Convention I, Art. 63;
Convention Il, Art. 62; Convention IIl, Art. 142; Convention |V, Art. 158).

Article 3 which is common to all four Geneva Conventions of 12 August 1949 defines
certain rules to be applied in the arnmed conflicts of a non-international charac-
ter. There is no doubt that, in the event of international armed conflicts, these
rules also constitute a m ninumyardstick, in addition to the nore el aborate rules
which are also to apply to international conflicts; and they are rules which, in
the Court's opinion, reflect what the Court in 1949 called 'el enentary considera-
tions of humanity' (Corfu Channel, Merits, |1.C J. Reports 1949, p. 22; paragraph
215 above). The Court may therefore find them applicable to the present dispute,
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and is thus not required to decide what role the United States nultilateral treaty
reservation mght otherwise play in regard to the treaties in question.

219. The conflict between the contras' forces and those of the Governnment of

Ni caragua is an arned conflict which is "not of an international character'. The
acts of the contras towards the Ni caraguan Governnment are therefore governed by
the | aw applicable to conflicts of that character; whereas the actions of the
United States in and agai nst Nicaragua fall under the legal rules relating to in
ernational conflicts. Because the m nimmrules applicable to international and
to non-international conflicts are identical, there is no need to address the
guesti on whether those actions nust be | ooked at in the context of the rules which
operate for the one or for the other category of conflict. The relevant prin-
ciples are to be |ooked for in the provisions of Article 3 of each of the four
Conventions of 12 August 1949, the text of which, identical in each Convention,
expressly refers to conflicts not having an international character.

220. The Court considers that there is an obligation on the United States Govern-
ment, in the terms of Article 1 of the Geneva Conventions, to 'respect' the Con-
ventions and even 'to ensure respect' for them'in all circunstances', since such
an obligation does not derive only fromthe Conventions thenselves, but fromthe
general principles of humanitarian | aw to which the Conventions nerely give spe-
cific expression. The United States is thus under an obligation not to encourage
persons or groups engaged in the conflict in Nicaragua to act in violation of the
provi sions of Article 3 conmon to the four 1949 Geneva Conventions, which reads as
fol | ows:

"In the case of arned conflict not of an international character occurring in
the territory of one of the High Contracting Parties, each Party to the conflict
shal |l be bound to apply, as a mininum the follow ng provisions:

(1) Persons taking no active part in the hostilities, including menbers of arned
forces who have laid down their arms and those placed hors de conmbat by sickness,
wounds, detention, or any other cause, shall in all circunstances be treated hu-

manel y, w thout any *115 adverse distinction founded on race, colour, religion or
faith, sex, birth or wealth, or any other simlar criteria.

To this end, the followi ng acts are and shall remain prohibited at any tinme and
in any place whatsoever with respect to the above-nentioned persons:

(a) violence to life and person, in particular nmurder of all kinds, mutilation
cruel treatment and torture;

(b) taking of hostages;

(c) outrages upon personal dignity, in particular, humliating and degrading
treatnent;

(d) the passing of sentences and the carrying out of executions w thout previous
j udgment pronounced by a regularly constituted court affording all the judicia
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guar ant ees whi ch are recogni zed as indi spensable by civilized peopl es.
(2) the wounded and sick shall be collected and cared for

The Parties to the conflict should further endeavour to bring into force, by
means of special agreenents, all or part of the other provisions of the present
Convention . '

221. In its Judgnent of 26 Novenber 1984, the Court concluded that, in so far as
the clains presented in Nicaragua's Application reveal ed the existence of a dis-
pute as to the interpretation or application of the Articles of the 1956 Treaty of
Fri endshi p, Comerce and Navi gati on between the Parties nentioned in paragraph 82
of that Judgnent (that is, Arts. XIX, XIV, XVII, XX, 1), it had jurisdiction to
deal with them under Article XXIV, paragraph 2, of that treaty. Having thus es-
tablished its jurisdiction to entertain the dispute between the Parties in respect
of the interpretation and application of the Treaty in question, the Court nust
deterni ne the neaning of the various provisions which are relevant for its judg-
ment. In this connection, the Court has in particular to ascertain the scope of
Article XXI, paragraphs 1 (c) and 1 (d), of the Treaty. According to that clause

"the present Treaty shall not preclude the application of measures:

(c) regulating the production of or traffic in arnms, anmunition and inplenents of
war, or traffic in other materials carried on directly or indirectly for the pur-
pose of supplying a mlitary establishment;

*116 (d) necessary to fulfill the obligations of a Party for the maintenance or
restoration of international peace and security, or necessary to protect its es-
sential security interests'

In the Spanish text of the Treaty (equally authentic with the English text) the
| ast phrase is rendered as 'sus intereses esenciales y seguridad'.

222. This article cannot be interpreted as renpving the present dispute as to the
scope of the Treaty fromthe Court's jurisdiction. Being itself an article of the
treaty, it is covered by the provision in Article XXIV that any di spute about the
"interpretation or application' of the Treaty lies within the Court's jurisdic-
tion. Article XXI defines the instances in which the Treaty itself provides for
exceptions to the generality of its other provisions, but it by no neans renoves
the interpretation and application of that article fromthe jurisdiction of the
Court as contenplated in Article XXIV. That the Court has jurisdiction to determ
i ne whet her neasures taken by one of the Parties fall within such an exception, is
also clear a contrario fromthe fact that the text of Article XXI of the Treaty
does not enploy the wording which was already to be found in Article XXl of the
CGeneral Agreenment on Tariffs and Trade. This provision of GATT, contenpl ating ex-
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ceptions to the normal inplenmentation of the General Agreement, stipulates that
the Agreenment is not to be construed to prevent any contracting party from taking
any action which it 'considers necessary for the protection of its essential se-
curity interests', in such fields as nuclear fission, arms, etc. The 1956 Treaty,
on the contrary, speaks sinply of 'necessary' neasures, not of those considered by
a party to be such.

223. The Court will therefore determ ne the substantial nature of the two cat-
egories of measures contenplated by this Article and which are not barred by the
Treaty. No comnment is required at this stage on subparagraph 1 (c) of Article
XXI. As to subparagraph 1 (d), clearly 'measures ... necessary to fulfill the ob-
ligations of a Party for the maintenance or restoration of international peace and
security' nust signify neasures which the State in question nust take in perform
ance of an international commtnent of which any evasion constitutes a breach. A
commtrent of this kind is accepted by Menmbers of the United Nations in respect of
Security Council decisions taken on the basis of Chapter VII of the United Nations
Charter (Art. 25), or, for nenbers of the Organization of Anerican States, in re-
spect of decisions taken by the Organ of Consultation of the Inter-Anerican sys-
tem under Articles 3 and 20 of the Inter-Anerican Treaty of Reciprocal Assistance
(Rio de Janeiro, 1947). The Court does not *117 believe that this provision of
the 1956 Treaty can apply to the eventuality of the exercise of the right of indi-
vi dual or collective self-defence

224, On the other hand, action taken in self-defence, individual or collective

nm ght be considered as part of the wider category of neasures qualified in Article
XXl as 'necessary to protect' the 'essential security interests' of a party. 1In
its Counter-Menmorial on jurisdiction and adnmissibility, the United States conten-
ded that: 'Any possible doubts as to the applicability of the FCN Treaty to

Ni caragua's clainms is dispelled by Article XXI of the Treaty ...' After quoting
paragraph 1 (d) (set out in paragraph 221 above), the Counter-Menorial continues:

"Article XXI has been described by the Senate Foreign Relations Cormittee as
containing 'the usual exceptions relating ... to traffic in arms, ammunition and
i mpl enments of war and to nmeasures for collective or individual self-defense'.'

It is difficult to deny that self-defence against an arnmed attack corresponds to
measures necessary to protect essential security interests. But the concept of
essential security interests certainly extends beyond the concept of an arned at-
tack, and has been subject to very broad interpretations in the past. The Court
has therefore to assess whether the risk run by these 'essential security in-
terests' is reasonable, and secondly, whether the neasures presented as being de-
signed to protect these interests are not nerely useful but necessary'.

225. Since Article XXI of the 1956 Treaty contains a power for each of the
parties to derogate fromthe other provisions of the Treaty, the possibility of

i nvoking the clauses of that Article nust be considered once it is apparent that
certain fornms of conduct by the United States would otherwise be in conflict with
the rel evant provisions of the Treaty. The appraisal of the conduct of the United
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States in the light of these relevant provisions of the Treaty pertains to the ap-
plication of the law rather than to its interpretation, and the Court will there-
fore undertake this in the context of its general evaluation of the facts estab-
lished in relation to the applicable | aw

* k k *x %

226. The Court, having outlined both the facts of the case as proved by the evid-
ence before it, and the general rules of international |aw which appear to it to
be in issue as a result of these facts, and the applicable treaty-law, has nowto
appraise the facts in relation to the legal rules applicable. 1In so far as acts
of the Respondent nmy appear to constitute violations of the relevant rul es of
law, the Court will then have to determ ne *118 whether there are present any cir-
cunst ances excl udi ng unl awf ul ness, or whether such acts may be justified upon any
ot her ground.

227. The Court will first appraise the facts in the Iight of the principle of the
non-use of force, exami ned in paragraphs 187 to 200 above. What is unlawful, in
accordance with that principle, is recourse to either the threat or the use of
force against the territorial integrity or political independence of any State.

For the nost part, the conplaints by Nicaragua are of the actual use of force
against it by the United States. O the acts which the Court has found inputable
to the Governnment of the United States, the following are relevant in this re-
spect:

- the laying of nmines in N caraguan internal or territorial waters in early
1984 (paragraph 80 above);

- certain attacks on Nicaraguan ports, oil installations and a naval
base (paragraphs 81 and 86 above).

These activities constitute infringenents of the principle of the prohibition of

the use of force, defined earlier, unless they are justified by circunstances

whi ch excl ude their unlawful ness, a question now to be exam ned. The Court has

al so found (paragraph 92) the existence of nmilitary manoeuvres held by the United
States near the Nicaraguan borders; and N caragua has nmade sone suggestion that

this constituted a 'threat of force', which is equally forbidden by the principle
of non-use of force. The Court is however not satisfied that the manoeuvres com
pl ained of, in the circunstances in which they were held, constituted on the part
of the United States a breach, as against Nicaragua, of the principle forbidding

recourse to the threat or use of force.

228. Nicaragua has also clainmed that the United States has violated Article 2,
par agraph 4, of the Charter, and has used force against Ni caragua in breach of its
obl i gati on under customary international law in as much as it has engaged in
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recruiting, training, arming, equipping, financing, supplying and otherw se en-
couragi ng, supporting, aiding, and directing mlitary and paramlitary actions in
and agai nst Nicaragua' (Application, para. 26 (a) and (c)).

So far as the claimconcerns breach of the Charter, it is excluded fromthe
Court's jurisdiction by the multilateral treaty reservation. As to the claimthat
United States activities in relation to the contras constitute a breach of the
customary international |aw principle of the non-use of force, the Court finds
that, subject to the question whether the action of the United States m ght be
justified as an exercise of the right of self-defence, the United States has com
mtted a prima facie violation of that principle by its *119 assistance to the
contras in Nicaragua, by 'organizing or encouraging the organi zation of irregul ar
forces or arned bands ... for incursion into the territory of another State', and
"participating in acts of civil strife ... in another State', in the terns of Gen-
eral Assenmbly resolution 2625 (XXV). According to that resolution, participation
of this kind is contrary to the principle of the prohibition of the use of force
when the acts of civil strife referred to 'involve a threat or use of force'. 1In
the view of the Court, while the armng and training of the contras can certainly
be said to involve the threat or use of force against Nicaragua, this is not ne-
cessarily so in respect of all the assistance given by the United States CGovern-

ment. In particular, the Court considers that the mere supply of funds to the
contras, while undoubtedly an act of intervention in the internal affairs of

Ni caragua, as will be explained bel ow, does not in itself amount to a use of
force.

229. The Court must thus consider whether, as the Respondent clains, the acts in
guestion of the United States are justified by the exercise of its right of col-

| ective self-defence against an armed attack. The Court nust therefore establish
whet her the circunstances required for the exercise of this right of self-defence
are present and, if so, whether the steps taken by the United States actually cor-
respond to the requirenents of international law. For the Court to conclude that
the United States was lawfully exercising its right of collective self-defence, it
nmust first find that N caragua engaged in an armed attack agai nst El Sal vador
Honduras or Costa Rica.

230. As regards El Salvador, the Court has found (paragraph 160 above) that it is
satisfied that between July 1979 and the early nonths of 1981, an intermittent
flow of arnms was routed via the territory of N caragua to the arned opposition in
that country. The Court was not however satisfied that assistance has reached the
Sal vadori an arned opposition, on a scale of any significance, since the early
nont hs of 1981, or that the Government of Nicaragua was responsible for any flow
of arns at either period. Even assuming that the supply of arnms to the opposition
in El Salvador could be treated as inputable to the Governnent of N caragua, to
justify invocation of the right of collective self-defence in customary interna-
tional law, it would have to be equated with an armed attack by Nicaragua on E
Sal vador. As stated above, the Court is unable to consider that, in customary in-
ternational law, the provision of arns to the opposition in another State consti -
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tutes an arnmed attack on that State. Even at a tine when the arns flow was at its
peak, and again assum ng the participation of the N caraguan Governnent, that
woul d not constitute such arned attack.

231. Turning to Honduras and Costa Rica, the Court has also stated (paragraph 164
above) that it should find established that certain transborder*120 incursions in-
to the territory of those two States, in 1982, 1983 and 1984, were inputable to
the Governnent of Nicaragua. Very little information is however available to the
Court as to the circunstances of these incursions or their possible notivations,
which renders it difficult to decide whether they may be treated for |egal pur-
poses as amounting, singly or collectively, to an 'armed attack' by N caragua on
either or both States. The Court notes that during the Security Council debate in
March/ April 1984, the representative of Costa Rica made no accusation of an arnmed
attack, enphasizing nerely his country's neutrality and support for the Contadora
process (S/PV.2529, pp. 13-23); the representative of Honduras however stated
t hat

"my country is the object of aggressi on nade manifest through a nunber of incid-
ents by Nicaragua against our territorial integrity and civilian popul ation'
(ibid., p. 37).

There are however other considerations which justify the Court in finding that
neither these incursions, nor the alleged supply of arms to the opposition in E
Sal vador, may be relied on as justifying the exercise of the right of collective
sel f - def ence.

232. The exercise of the right of collective self-defence presupposes that an
armed attack has occurred; and it is evident that it is the victim State, being
the nost directly aware of that fact, which is likely to draw general attention to
its plight. 1t is also evident that if the victim State wi shes another State to
come to its help in the exercise of the right of collective self-defence, it wll
normal |y nmake an express request to that effect. Thus in the present instance,
the Court is entitled to take account, in judging the asserted justification of
the exercise of collective self-defence by the United States, of the actual con-
duct of El Sal vador, Honduras and Costa Rica at the relevant time, as indicative
of a belief by the State in question that it was the victimof an arnmed attack by
Ni caragua, and of the making of a request by the victimState to the United States
for help in the exercise of collective self-defence.

233. The Court has seen no evidence that the conduct of those States was consi st-
ent with such a situation, either at the time when the United States first em
barked on the activities which were allegedly justified by self-defence, or indeed
for a long period subsequently. So far as El Sal vador is concerned, it appears to
the Court that while EIl Salvador did in fact officially declare itself the victim
of an armed attack, and did ask for the United States to exercise its right of
col lective self-defence, this occurred only on a date much |ater than the com
mencenent of the United States activities which were allegedly justified by this
request. The Court notes that on 3 April 1984, the representative of El Sal vador
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before the United Nations Security Council, while conplaining of the 'open foreign
i ntervention practised by N caragua in our internal affairs' (S/PV.2528, p. 58),
refrained fromstating that El Sal vador had been subjected to armed *121 att ack,
and made no nention of the right of collective self-defence which it had sup-
posedly asked the United States to exercise. Nor was this nmentioned when El Sal -
vador addressed a letter to the Court in April 1984, in connection with

Ni caragua's conpl ai nt against the United States. It was only in its Declaration
of Intervention filed on 15 August 1984, that El Sal vador referred to requests ad-
dressed at various dates to the United States for the latter to exercise its right
of collective self-defence (para. Xl|), asserting on this occasion that it had
been the victimof aggression from Ni caragua 'since at |east 1980'. |In that De-
claration, El Salvador affirmed that initially it had 'not wanted to present any
accusation or allegation [against Nicaragua] to any of the jurisdictions to which
we have a right to apply', since it sought 'a solution of understanding and nutua
respect' (para. II1).

234. As to Honduras and Costa Rica, they also were pronpted by the institution of

proceedings in this case to address comunications to the Court; in neither of
these is there nmention of arnmed attack or collective self-defence. As has already
been noted (paragraph 231 above), Honduras in the Security Council in 1984 asser-

ted that Ni caragua had engaged in aggression against it, but did not nention that
a request had consequently been made to the United States for assistance by way of
collective selfdefence. On the contrary, the representative of Honduras enphas-
ized that the matter before the Security Council 'is a Central American problem
wi t hout exception, and it nust be solved regionally' (S/PV.2529, p. 38), i.e.

t hrough the Contadora process. The representative of Costa Rica also made no ref-
erence to collective self-defence. Nor, it may be noted, did the representative
of the United States assert during that debate that it had acted in response to
requests for assistance in that context.

235. There is also an aspect of the conduct of the United States which the Court
is entitled to take into account as indicative of the view of that State on the
guestion of the existence of an arnmed attack. At no tinme, up to the present, has
the United States Governnment add essed to the Security Council, in connection with
the matters the subject of the present case, the report which is required by Art-
icle 51 of the United Nations Charter in respect of neasures which a State be-
lieves itself bound to take when it exercises the right of individual or collect-
ive self-defence. The Court, whose decision has to be nade on the basis of cus-
tomary international |aw, has already observed that in the context of that |aw,
the reporting obligation enshrined in Article 51 of the Charter of the United Na-
tions does not exist. It does not therefore treat the absence of a report on the
part of the United States as the breach of an undertaking form ng part of the cus-
tomary international |aw applicable to the present dispute. But the Court is jus-
tified in observing that this conduct of the United States hardly conforns with
the latter's avowed conviction that it was acting in the context of collective
sel f-defence as consecrated by Article 51 of the Charter. This fact is all the
nore noteworthy because, in the Security *122 Council, the United States has it-
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self taken the view that failure to observe the requirenent to nake a report con-
tradicted a State's claimto be acting on the basis of collective self-defence
(S/PV. 2187).

236. Simlarly, while no strict |egal conclusion my be drawn fromthe date of El
Sal vador's announcenent that it was the victimof an armed attack, and the date of
its official request addressed to the United States concerning the exercise of
coll ective self-defence, those dates have a significance as evidence of El Sal-
vador's view of the situation. The declaration and the request of El Sal vador,
made publicly for the first time in August 1984, do not support the contention
that in 1981 there was an arnmed attack capable of serving as a | egal foundation
for United States activities which began in the second half of that year. The
states concerned did not behave as though there were an arnmed attack at the tine
when the activities attributed by the United States to Nicaragua, w thout actually
constituting such an attack, were neverthel ess the nost accentuated; they did so
behave only at a time when these facts fell furthest short of what would be re-
quired for the Court to take the view that an arned attack existed on the part of
Ni car agua agai nst El Sal vador.

237. Since the Court has found that the condition sine qua non required for the
exercise of the right of collective self-defence by the United States is not ful-
filled in this case, the appraisal of the United States activities in relation to
the criteria of necessity and proportionality takes on a different significance
As a result of this conclusion of the Court, even if the United States activities
in question had been carried on in strict conpliance with the canons of necessity
and proportionality, they would not thereby becone lawful. If however they were
not, this may constitute an additional ground of wongful ness. On the question of
necessity, the Court observes that the United States neasures taken in Decenber
1981 (or, at the earliest, March of that year - paragraph 93 above) cannot be said
to correspond to a 'necessity' justifying the United States action agai nst
Ni caragua on the basis of assistance given by Nicaragua to the arned opposition in
El Sal vador. First, these nmeasures were only taken, and began to produce their
effects, several nonths after the major offensive of the arned opposition agai nst
the Governnent of El Sal vador had been conpletely repul sed (January 1981), and the
actions of the opposition considerably reduced in consequence. Thus it was pos-
sible to elininate the main danger to the Sal vadori an Government w thout the
United States enbarking on activities in and agai nst N caragua. Accordingly, it
cannot be held that these activities were undertaken in the |ight of necessity.
Whet her or not the assistance to the contras m ght neet the criterion of propor-
tionality, the Court cannot regard the United States activities summarized in
par agraphs 80, 81 and 86, i.e., those relating to the mning of the N caraguan
ports and the attacks on ports, oil installations, etc., as satisfying that cri-
terion. MWhatever uncertainty may exist as to the exact scale of the aid received
by the Sal vadori an arnmed opposition from Nicaragua, it is clear that these latter
United States activities in question could not have been proportionate to that
aid. Finally on this point, the Court nust also *123 observe that the reaction of
the United States in the context of what it regarded as sel f-defence was conti nued
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long after the period in which any presunmed armed attack by Nicaragua could reas-
onably be contenpl at ed.

238. Accordingly, the Court concludes that the plea of collective self-defence
agai nst an all eged arned attack on El Sal vador, Honduras or Costa Rica, advanced
by the United States to justify its conduct toward N caragua, cannot be uphel d;
and accordingly that the United States has violated the principle prohibiting re-
course to the threat or use of force by the acts listed in paragraph 227 above,
and by its assistance to the contras to the extent that this assistance 'in-
volve[s] a threat or use of force' (paragraph 228 above).

* %

239. The Court cones now to the application in this case of the principle of non-
intervention in the internal affairs of States. It is argued by Ni caragua that
the 'military and paranmilitary activities ained at the governnent and peopl e of
Ni caragua' have two purposes:

'(a) The actual overthrow of the existing | awful government of Nicaragua and its
repl acenent by a governnment acceptable to the United States; and

(b) The substantial damagi ng of the econony, and the weakening of the politica
system in order to coerce the government of Nicaragua into the acceptance of
United States policies and political demands.'

Ni caragua al so contends that the various acts of an economi ¢ nature, sunmarized in
par agr aphs 123 to 125 above, constitute a formof 'indirect' intervention in
Ni caragua's internal affairs.

240. Nicaragua has laid nuch enphasis on the intentions it attributes to the Gov-
ernnent of the United States in giving aid and support to the contras. It con-
tends that the purpose of the policy of the United States and its actions agai nst
Ni caragua in pursuance of this policy was, fromthe beginning, to overthrow the
Government of Nicaragua. |In order to denmonstrate this, it has drawn attention to
nunmer ous statements by high officials of the United States Governnent, in particu-
| ar by President Reagan, expressing solidarity and support for the contras, de-
scri bed on occasion as 'freedom fighters', and indicating that support for the
contras would continue until the Nicaraguan Governnent took certain action, de-
sired by the United States Government, anounting in effect to a surrender to the
demands of the latter Government. The official Report of the *124 President of the
United States to Congress of 10 April 1985, quoted in paragraph 96 above, states
that: 'W have not sought to overthrow the Ni caraguan Government nor to force on
Ni caragua a specific system of governnent.' But it indicates also quite openly
that 'United States policy toward Ni caragua' - which includes the support for the
mlitary and paramlitary activities of the contras which it was the purpose of
the Report to continue - 'has consistently sought to achi eve changes in N caraguan
government policy and behavior'.
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241. The Court however does not consider it necessary to seek to establish wheth-
er the intention of the United States to secure a change of governmental policies
in Nicaragua went so far as to be equated with an endeavour to overthrow the
Ni caraguan Governnment. It appears to the Court to be clearly established first,
that the United States intended, by its support of the contras, to coerce the Gov-
ernnent of Ni caragua in respect of matters in which each State is pernitted, by
the principle of State sovereignty, to decide freely (see paragraph 205 above);
and secondly that the intention of the contras thenselves was to overthrow the
present Government of Nicaragua. The 1983 Report of the Intelligence Conmmittee
refers to the contras' 'openly acknow edged goal of overthrow ng the Sandinistas'.
Even if it be accepted, for the sake of argument, that the objective of the United
States in assisting the contras was solely to interdict the supply of arns to the
armed opposition in El Salvador, it strains belief to suppose that a body fornmed
in arned opposition to the Governnent of N caragua, and calling itself the 'Nicara-
guan Denocratic Force', intended only to check Nicaraguan interference in E Sal-
vador and did not intend to achieve violent change of governnment in Ni caragua.

The Court considers that in international law, if one State, with a viewto the
coercion of another State, supports and assists arned bands in that State whose
purpose is to overthrow the government of that State, that anounts to an interven-
tion by the one State in the internal affairs of the other, whether or not the
political objective of the State giving such support and assistance is equally
farreaching. It is for this reason that the Court has only exanined the inten-
tions of the United States Government so far as they bear on the question of self-
def ence.

242. The Court therefore finds that the support given by the United States, up to
the end of Septenmber 1984, to the mlitary and paramlitary activities of the con-
tras in Nicaragua, by financial support, training, supply of weapons, intelligence
and | ogistic support, constitutes a clear breach of the principle ofnon-in-
tervention. The Court has however taken note that, with effect fromthe begi nning
of the United States governnental financial year 1985, nanely 1 Cctober 1984, the
United States Congress has restricted the use of the funds appropriated for as-
sistance to the contras to 'humanitarian assistance' (paragraph 97 above). There
can be no doubt that the provision of strictly humanitarian aid to persons or
forces in another country, whatever their political affiliations or objectives,
cannot be regarded as unlawful intervention, or as in any other way contrary to
international law. The characteristics of such aid were indicated in the first
*125 and second of the fundanental principles declared by the Twentieth Interna-
tional Conference of the Red Cross, that

"The Red Cross, born of a desire to bring assistance without discrimnation to

t he wounded on the battlefield, endeavours - in its international and national ca-
pacity - to prevent and alleviate human suffering wherever it may be found. |Its
purpose is to protect |life and health and to ensure respect for the human be-

ing. It promotes nutual understanding, friendship, co-operation and | asting peace

anongst all peoples'
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and t hat

"It makes no discrimnation as to nationality, race, religious beliefs, class
or political opinions. It endeavours only to relieve suffering, giving priority
to the nost urgent cases of distress.'

243. The United States legislation which [inmted aid to the contras to humanit-
ari an assi stance however al so defined what was neant by such assi stance, nanely:

"the provision of food, clothing, medicine, and other humanitarian assistance,
and it does not include the provision of weapons, weapons systens, amunition, or
ot her equi pment, vehicles, or material which can be used to inflict serious bodily
harm or death' (paragraph 97 above).

It is also to be noted that, while the United States Congress has directed that
the CI A and Department of Defense are not to adm nister any of the funds voted, it
was understood that intelligence information m ght be 'shared’ with the contras.
Since the Court has no information as to the interpretation in fact given to the

Congress decision, or as to whether intelligence information is in fact still be-
ing supplied to the contras, it will limt itself to a declaration as to how the
| aw applies in this respect. An essential feature of truly humanitarian aid is

that it is given 'without discrimnation' of any kind. 1In the view of the Court,

if the provision of 'humanitarian assistance' is to escape condemation as an in-
tervention in the internal affairs of Nicaragua, not only nust it be limted to
the purposes hallowed in the practice of the Red Cross, nanely 'to prevent and al -
| eviate human suffering', and 'to protect life and health and to ensure respect

for the human being'; it nust also, and above all, be given w thout discrimna-
tion to all in need in Nicaragua, not nerely to the contras and their dependents.
* *

244, As already noted, Nicaragua has al so asserted that the United States is re-
sponsible for an '"indirect' formof intervention in its internal *126 affairs

i nasmuch as it has taken, to Nicaragua's di sadvantage, certain action of an eco-
nom c nature. The Court's attention has been drawn in particular to the cessation
of economic aid in April 1981; the 90 per cent reduction in the sugar quota for
United States inports from Nicaragua in April 1981; and the trade enbargo adopted
on 1 May 1985. Wile admtting in principle that sonme of these actions were not
unl awful in thensel ves, counsel for Ni caragua argued that these nmeasures of eco-
nom c constraint add up to a systematic violation of the principle of non-

i ntervention.

245. The Court does not here have to concern itself with possible breaches of
such international economic instrunents as the General Agreenent on Tariffs and
Trade, referred to in passing by counsel for Nicaragua; any such breaches woul d
appear to fall outside the Court's jurisdiction, particularly in view of the ef-
fect of the nultilateral treaty reservation, nor has Nicaragua seised the Court of
any conplaint of such breaches. The question of the conpatibility of the actions
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conpl ai ned of with the 1956 Treaty of Friendship, Conmerce and Navigation will be
examni ned below, in the context of the Court's exam nation of the provisions of
that Treaty. At this point, the Court has nmerely to say that it is unable to re-
gard such action on the econonic plane as is here conpl ained of as a breach of the
customary-1law princi ple of non-intervention.

* %

246. Having concluded that the activities of the United States in relation to the
activities of the contras in Nicaragua constitute prim facie acts of interven-
tion, the Court must next consider whether they may neverthel ess be justified on
some | egal ground. As the Court has stated, the principle of non-intervention de-
rives fromcustomary international law. It would certainly lose its effectiveness
as a principle of lawif intervention were to be justified by a nmere request for
assi stance made by an opposition group in another State - supposing such a request
to have actually been made by an opposition to the regine in Nicaragua in this in-
stance. Indeed, it is difficult to see what would remain of the principle of non-
intervention in international law if intervention, which is already allowable at
the request of the governnent of a State, were also to be allowed at the request
of the opposition. This would permt any State to intervene at any nonent in the
internal affairs of another State, whether at the request of the governnent or at
the request of its opposition. Such a situation does not in the Court's view cor-
respond to the present state of international |aw

247. The Court has al ready indicated (paragraph 238) its conclusion that the con-
duct of the United States towards Ni caragua cannot be justified by the right of
collective self-defence in response to an alleged arnmed attack on one or other of
Ni caragua's nei ghbours. So far as regards the allegations of supply of arnms by
Ni caragua to the armed opposition in El Salvador, the Court has indicated that
while the concept of an arned *127 attack includes the despatch by one State of
armed bands into the territory of another State, the supply of arns and other sup-
port to such bands cannot be equated with armed attack. Neverthel ess, such activ-
ities may well constitute a breach of the principle of the non-use of force and an
intervention in the internal affairs of a State, that is, a formof conduct which
is certainly wongful, but is of |lesser gravity than an arned attack. The Court
nust therefore enquire now whether the activities of the United States towards
Ni caragua might be justified as a response to an intervention by that State in the
internal affairs of another State in Central America

248. The United States adnmits that it is giving its support to the contras in

Ni caragua, but justifies this by clainming that that State is adopting simlar con-
duct by itself assisting the arned opposition in El Salvador, and to a | esser ex-
tent in Honduras and Costa Rica, and has committed transborder attacks on those
two States. The United States raises this justification as one of self-defence;
having rejected it on those terms, the Court has neverthel ess to consider whether
it my be valid as action by way of counter-measures in response to intervention.
The Court has however to find that the applicable | aw does not warrant such a jus-
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tification.

249. On the legal level the Court cannot regard response to an intervention by
Ni caragua as such a justification. Wile an arnmed attack would give rise to an
entitlement to collective self-defence, a use of force of a |esser degree of grav-
ity cannot, as the Court has already observed (paragraph 211 above), produce any
entitlement to take collective counter-neasures involving the use of force. The
acts of which Nicaragua is accused, even assum ng themto have been established
and inputable to that State, could only have justified proportionate counter-
nmeasures on the part of the State which had been the victimof these acts, nanely
El Sal vador, Honduras or Costa Rica. They could not justify counter-neasures
taken by a third State, the United States, and particularly could not justify in-
tervention involving the use of force.

250. In the Application, Nicaragua further clains:

"That the United States, in breach of its obligation under general and custom
ary international |aw, has violated and is violating the sovereignty of Nicaragua

by:

- armed attacks against Nicaragua by air, |land and sea;

i ncursions into Nicaraguan territorial waters;

aerial trespass into Nicaraguan airspace;

efforts by direct and indirect neans to coerce and intim date the Governnent of
Ni caragua.' (Para. 26 (b).)

*128 The Nicaraguan Menorial, however, enumerates under the heading of violations
of sovereignty only attacks on Nicaraguan territory, incursions into its territ-
orial sea, and overflights. The claimas to United States 'efforts by direct and
i ndirect neans to coerce and intimdate the Governnent of Nicaragua' was presented
in the Menorial under the heading of the threat or use of force, which has already
been dealt with above (paragraph 227). Accordingly, that aspect of Nicaragua's
claimwi |l not be pursued further

251. The effects of the principle of respect for territorial sovereignty inevit-
ably overlap with those of the principles of the prohibition of the use of force
and of non-intervention. Thus the assistance to the contras, as well as the dir-
ect attacks on N caraguan ports, oil installations, etc., referred to in para-
graphs 81 to 86 above, not only anmount to an unlawful use of force, but also con-
stitute infringenments of the territorial sovereignty of Nicaragua, and incursions
intoits territorial and internal waters. Sinilarly, the nining operations in the
Ni caraguan ports not only constitute breaches of the principle of the non-use of
force, but also affect Nicaragua's sover-eignty over certain maritinme expanses
The Court has in fact found that these operations were carried on in Nicaragua's
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territorial or internal waters or both (paragraph 80), and accordingly they con-
stitute a violation of Nicaragua's sovereignty. The principle of respect for ter-
ritorial sover-eignty is also directly infringed by the unauthorized overflight of
a State's territory by aircraft belonging to or under the control of the govern-
ment of another State. The Court has found above that such overflights were in
fact made (paragraph 91 above).

252. These viol ations cannot be justified either by collective self-defence, for
whi ch, as the Court has recogni zed, the necessary circunstances are |acking, nor
by any right of the United States to take counter-neasures involving the use of
force in the event of intervention by Nicaragua in El Salvador, since no such
ri ght exists under the applicable international |aw. They cannot be justified by
the activities in El Sal vador attributed to the Government of Nicaragua. The |at-
ter activities, assuming that they did in fact occur, do not bring into effect any
right belonging to the United States which would justify the actions in question.
Accordi ngly, such actions constitute violations of Nicaragua's sovereignty under
customary international |aw

253. At this point it will be convenient to refer to another aspect of the | ega
i mplications of the mning of Nicaragua's ports. As the Court has indicated in
par agr aph 214 above, where the vessels of one State enjoy a right of access to
ports of another State, if that right of access is hindered by *129 the |aying of
m nes, this constitutes an infringenent of the freedom of conmuni cati ons and of
maritime conmerce. This is clearly the case here. It is not for the Court to
pass upon the rights of States which are not parties to the case before it; but
it is clear that interference with a right of access to the ports of Nicaragua is
likely to have an adverse effect on N caragua's econony and its trading relations
with any State whose vessels enjoy the right of access to its ports. Accordingly,
the Court finds, in the context of the present proceedi ngs between N caragua and
the United States, that the laying of mnes in or near Ni caraguan ports consti -
tuted an infringenment, to Nicaragua's detrinment, of the freedom of comunications
and of maritime comerce.

254. The Court now turns to the question of the application of humanitarian |aw
to the activities of the United States conplained of in this case. Mention has

al ready been made (paragraph 215 above) of the violations of customary interna-
tional |aw by reason of the failure to give notice of the mining of the Nicaraguan
ports, for which the Court has found the United States directly responsible. Ex-
cept as regards the nmines, Nicaragua has not however attributed any breach of hu-
manitarian law to either United States personnel or the 'UCLAs', as distinct from
the contras. The Applicant has clainmed that acts perpetrated by the contras con-
stitute breaches of the 'fundanmental nornms protecting human rights'; it has not
rai sed the question of the law applicable in the event of conflict such as that
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bet ween the contras and the established Government. |In effect, N caragua is ac-
cusing the contras of violations both of the | aw of human rights and humanitarian
law, and is attributing responsibility for these acts to the United States. The
Court has however found (paragraphs 115, 216) that this subm ssion of Ni caragua
cannot be upheld; but it has also found the United States responsible for the
publication and di ssemnination of the manual on 'Psychol ogi cal Operations in Guer-
rilla Warfare' referred to in paragraphs 118 to 122 above.

255. The Court has al so found (paragraphs 219 and 220 above) that general prin-
ci pl es of humanitarian law include a particular prohibition, accepted by States,
and extending to activities which occur in the context of armed conflicts, whether
international in character or not. By virtue of such general principles, the
United States is bound to refrain from encouragenment of persons or groups engaged
in the conflict in Nicaragua to commt violations of Article 3 which is comopn to
all four Geneva Conventions of 12 August 1949. The question here does not of
course relate to the definition of the circunstances in which one State may be re-
garded as responsible for acts carried out by another State, which probably do not
i nclude the possibility of incitement. The Court takes note of the advice given
in the manual on psychol ogi cal operations to 'neutralize' certain 'carefully se-

| ected and planned targets', including judges, police officers, State Security of-
ficials, etc., after the |ocal popul ation have been gathered *130 in order to
"take part in the act and fornul ate accusati ons against the oppressor’'. 1In the

view of the Court, this nmust be regarded as contrary to the prohibition in Article
3 of the Geneva Conventions, with respect to non-conbatants, of

"t he passing of sentences and the carrying out of executions without previous
j udgment pronounced by a regularly constituted court, affording all the judicial
guar antees which are recogni zed as indi spensable by civilized peoples

and probably also of the prohibition of 'violence to |life and person, in particu-
lar murder to all kinds,

256. It is also appropriate to recall the circunmstances in which the manual of
psychol ogi cal operations was issued. When considering whether the publication of
such a manual, encouragi ng the comm ssion of acts contrary to general principles
of humanitarian law, is unlawful, it is material to consider whether that encour-
agenent was offered to persons in circunstances where the comm ssion of such acts
was |ikely or foreseeable. The Court has however found (paragraph 121) that at
the relevant tinme those responsible for the issue of the manual were aware of, at
the | east, allegations that the behaviour of the contras in the field was not con-
sistent with humanitarian law;, it was in fact even claimed by the CIA that the
pur pose of the manual was to 'noderate' such behaviour. The publication and dis-
sem nation of a manual in fact containing the advice quoted above nust therefore
be regarded as an encouragenent, which was likely to be effective, to commit acts
contrary to general principles of international humanitarian |aw reflected in
treaties.
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257. The Court has noted above (paragraphs 169 and 170) the attitude of the
United States, as expressed in the finding of the Congress of 29 July 1985, I|ink-
ing United States support to the contras with alleged breaches by the Government
of Nicaragua of its 'solemm commitnents to the Ni caraguan people, the United
States, and the Organization of Anerican States'. Those breaches were stated to
i nvol ve questions such as the conposition of the governnment, its political ideo-
logy and alignnment, totalitarianism human rights, militarization and aggression
So far as the question of 'aggression in the formof armed subversion against its
nei ghbours' is concerned, the Court has already dealt with the clained justifica-
tion of collective self-defence in response to armed attack, and will not return
to that matter. It has al so disposed of the suggestion of a right to collective
counter-nmeasures in face of an armed intervention. What is nowin question is
whet her there is anything in the conduct of Nicaragua which mght |egally warrant
counter-measures by the United States.

258. The questions as to which the Nicaraguan Governnent is said to *131 have
entered into a conmmitnent are questions of domestic policy. The Court would not
therefore normally consider it appropriate to engage in a verification of the
truth of assertions of this kind, even assuming that it was in a position to do
so. A State's donestic policy falls within its exclusive jurisdiction, provided
of course that it does not violate any obligation of international |aw. Every
State possesses a fundanental right to choose and inplenent its own political
econoni ¢ and soci al systenms. Consequently, there would normally be no need to
make any enquiries, in a matter outside the Court's jurisdiction, to ascertain in
what sense and al ong what |ines Nicaragua has actually exercised its right.

259. However, the assertion of a conmtnent raises the question of the possibil-
ity of a State binding itself by agreenment in relation to a question of donestic
policy, such as that relating to the holding of free elections on its territory.
The Court cannot discover, within the range of subjects open to internationa
agreenent, any obstacle or provision to hinder a State from nmaki ng a comm t nent of
this kind. A State, which is free to decide upon the principle and nethods of
popul ar consultation within its domestic order, is sovereign for the purpose of
accepting a limtation of its sover-eignty in this field. This is a conceivable
situation for a State which is bound by institutional links to a confederation of
States, or indeed to an international organization. Both N caragua and the United
States are nmenbers of the Organization of American States. The Charter of that
Organi zati on however goes no further in the direction of an agreed linitation on
sovereignty of this kind than the provision in Article 3 (d) that

"The solidarity of the Anerican States and the high ains which are sought
through it require the political organization of those States on the basis of the
ef fective exercise of representative denocracy';

on the other hand, it provides for the right of every State 'to organize itself as
it sees fit' (Art. 12), and to 'develop its cultural, political and economic life
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freely and naturally' (Art. 16).

260. The Court has set out above the facts as to the events of 1979, including
the resolution of the XVIIth Meeting of Consultation of Mnisters for Foreign Af-
fairs of the Organization of American States, and the comrunications of 12 July
1979 fromthe Junta of the Governnent of National Reconstruction of Nicaragua to
the Secretary-General of the Organi zation, acconpanied by a 'Plan to secure
peace'. The letter contained inter alia a list of the objectives of the Nicara-
guan Junta and stated in particular its intention of installing the new regi ne by
a peaceful, orderly transition and of respecting human rights under the supervi -
sion of the Inter-Anmerican Conm ssion on Human Ri ghts, which the Junta invited to
visit Nicaragua 'as soon as we are installed' . 1In this way, before its installa-
tion in Managua, the new regi ne soothed apprehensions as desired and expressed its
i ntention of governing the country denocratically.

*132 261. However, the Court is unable to find anything in these docunents,
whet her the resolution or the conmunication acconpanied by the 'Plan to secure
peace', fromwhich it can be inferred that any | egal undertaking was intended to
exist. Moreover, the Junta nmade it plain in one of these docunents that its in-
vitation to the Organization of Anmerican States to supervise Nicaragua's political
life should not be allowed to obscure the fact that it was the Ni caraguans them
sel ves who were to deci de upon and conduct the country's donestic policy. The
resolution of 23 June 1979 al so declares that the solution of their problens is a
matter 'exclusively' for the Nicaraguan people, while stating that that solution
was to be based (in Spanish, deberia inspirarse) on certain foundations which were
put forward nmerely as reconmendations to the future governnent. This part of the
resolution is a nmere statenent which does not conprise any formal offer which if
accepted would constitute a pronmise in law, and hence a | egal obligation. Nor can
the Court take the view that Nicaragua actually undertook a comitnent to organize
free elections, and that this comrtnent was of a |legal nature. The Nicaraguan
Junta of National Reconstruction planned the holding of free elections as part of
its political programe of governnent, followi ng the recommendati on of the XVIiIth
Meeti ng of Consultation of Foreign Mnisters of the Organization of Anerican
States. This was an essentially political pledge, made not only to the Organiza-
tion, but also to the people of Nicaragua, intended to be its first beneficiaries.
But the Court cannot find an instrunent with | egal force, whether unilateral or
synal | agmatic, whereby Nicaragua has committed itself in respect of the principle
or nethods of holding elections. The Organization of American States Charter has
al ready been nmentioned, with its respect for the political independence of the
menber States; in the field of domestic policy, it goes no further than to |ist
the social standards to the application of which the Menbers 'agree to dedicate
every effort', including:

"The incorporation and increasing participation of the marginal sectors of the
popul ation, in both rural and urban areas, in the economc, social, civic, cultur-
al, and political life of the nation, in order to achieve the full integration of
the national comrunity, acceleration of the process of social mobility, and the
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consol i dati on of the denocratic system' (Art. 43 (f).)

It is evident that provisions of this kind are far frombeing a conmtnment as to
the use of particular political mechanisns.

262. Moreover, even supposing that such a political pledge had had the force of a
l egal commitnment, it could not have justified the United States insisting on the
fulfilment of a commitnment nade not directly towards the United States, but to-
wards the Organi zation, the latter being al one enpowered to nonitor its inplenent-
ation. The Court can see no |legal basis for the 'special responsibility regarding
the inmplenentation of the *133 commi tnments made' by the Nicaraguan Gover nment
which the United States considers itself to have assuned in view of 'its role in
the installation of the current Governnent of Nicaragua' (see paragraph 170
above). Moreover, even supposing that the United States were entitled to act in
lieu of the Organization, it could hardly nmake use for the purpose of nethods
whi ch the Organi zation could not use itself; in particular, it could not be au-
thorized to use force in that event. O its nature, a commitnent like this is one
of a category which, if violated, cannot justify the use of force agai nst a sover-
eign State.

263. The finding of the United States Congress al so expressed the view that the
Ni caraguan Governnment had taken 'significant steps towards establishing a totalit-
ari an Comruni st dictatorship'. However the regine in N caragua be defined, adher-
ence by a State to any particul ar doctrine does not constitute a violation of cus-
tomary international law; to hold otherwi se would make nonsense of the fundanent-
al principle of State sovereignty, on which the whole of international |aw rests,
and the freedom of choice of the political, social, econom c and cultural system
of a State. Consequently, N caragua's donmestic policy options, even assum ng that
they correspond to the description given of them by the Congress finding, cannot
justify on the I egal plane the various actions of the Respondent conpl ai ned of.
The Court cannot contenplate the creation of a new rule opening up a right of in-
tervention by one State against another on the ground that the latter has opted
for sone particular ideology or political system

264. The Court has al so enphasized the inportance to be attached, in other re-
spects, to a text such as the Hel sinki Final Act, or, on another level, to CGenera
Assenbly resol ution 2625 (XXV) which, as its nane indicates, is a declaration on
"Principles of International Law concerning Friendly Relations and Co-operation
anong States in accordance with the Charter of the United Nations'. Texts like
these, in relation to which the Court has pointed to the customary content of cer-
tain provisions such as the principles of the non-use of force and non-

i ntervention, envisage the relations anong States having different political, eco-
nom ¢ and social systens on the basis of coexistence anong their various ideol o-
gies; the United States not only voiced no objection to their adoption, but took
an active part in bringing it about.

265. Sinmilar considerations apply to the criticisns expressed by the United
States of the external policies and alliances of Nicaragua. Watever the inpact
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of individual alliances on regional or international political-military bal ances,
the Court is only competent to consider such questions fromthe standpoint of in-
ternational law. Fromthat aspect, it is sufficient to say that State sovereignty
evidently extends to the area of its foreign policy, and that there is no rule of
customary international law to prevent a State from choosing and conducting a for-
eign policy in co-ordination with that of another State.

*134 266. The Court also notes that these justifications, advanced solely in a
political context which it is naturally not for the Court to appraise, were not
advanced as | egal argunents. The respondent State has always confined itself to
the classic argunment of self-defence, and has not attenpted to introduce a |egal
argunent derived froma supposed rule of 'ideological intervention', which would
have been a striking innovation. The Court would recall that one of the accusa-
tions of the United States against N caragua is violation of 'the 1965 General As-
senmbly Declaration on Intervention' (paragraph 169 above), by its support for the
armed opposition to the Governnment in El Salvador. It is not aware of the United
States having officially abandoned reliance on this principle, substituting for it
a new principle 'of ideological intervention', the definition of which would be
di scretionary. As stated above (paragraph 29), the Court is not solely dependent
for its decision on the argunent of the Parties before it with respect to the ap-
plicable law. it is required to consider on its own initiative all rules of in-
ternational |aw which may be relevant to the settlenment of the dispute even if
these rul es have not been invoked by a party. The Court is however not entitled
to ascribe to States |egal views which they do not thensel ves formnul ate.

267. The Court also notes that Nicaragua is accused by the 1985 finding of the
United States Congress of violating human rights. This particular point requires
to be studied independently of the question of the existence of a 'legal comrt-
ment' by Nicaragua towards the Organi zation of Anerican States to respect these
rights; the absence of such a comrtnent would not nean that N caragua could with
i mpunity violate human rights. However, where human rights are protected by in-
ternational conventions, that protection takes the formof such arrangenents for
noni toring or ensuring respect for human rights as are provided for in the conven-
tions thenselves. The political pledge by N caragua was nade in the context of
the Organization of Anerican States, the organs of which were consequently en-
titled to nonitor its observance. The Court has noted above (paragraph 168) that
the Ni caraguan Governnent has since 1979 ratified a nunber of international in-
strunents on human rights, and one of these was the Anerican Convention on Human
Ri ghts (the Pact of San Jose, Costa Rica). The nechanisns provided for therein
have functioned. The Inter-American Conm ssion on Human Rights in fact took ac-
tion and conpiled two reports (OEA/ Ser.L/V/11.53 and 62) following visits by the
Commi ssion to Nicaragua at the Governnent's invitation. Consequently, the Organ-
ization was in a position, if it so wished, to take a decision on the basis of
t hese reports.

268. In any event, while the United States might formits own appraisal of the
situation as to respect for human rights in N caragua, the use of force could not
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be the appropriate nmethod to nmonitor or ensure such respect. Wth regard to the
steps actually taken, the protection of human rights, a strictly humanitarian ob-
jective, cannot be conpatible with the nmining of *135 ports, the destruction of

oil installations, or again with the training, arm ng and equi ppi ng of the con-
tras. The Court concludes that the argunent derived fromthe preservation of hu-
man rights in Nicaragua cannot afford a |egal justification for the conduct of the
United States, and cannot in any event be reconciled with the |egal strategy of
the respondent State, which is based on the right of collective self-defence

269. The Court now turns to another factor which bears both upon donestic policy
and foreign policy. This is the mlitarization of N caragua, which the United

St at es deens excessive and such as to prove its aggressive intent, and in which it
finds another argument to justify its activities with regard to Nicaragua. It is
irrelevant and inappropriate, in the Court's opinion, to pass upon this allegation
of the United States, since in international |aw there are no rules, other than
such rules as may be accepted by the State concerned, by treaty or otherw se,
whereby the | evel of armaments of a sovereign State can be limted, and this prin-
ciple is valid for all States w thout exception

* * %

270. Having thus concluded its examination of the clains of N caragua based on
custonmary international |aw, the Court nust now consider its clains based on the
Treaty of Friendship, Commerce and Navi gation between the Parties, signed at Man-
agua on 21 January 1956; Article XXV, paragraph 2, of that Treaty provides for
the jurisdiction of the Court for any dispute between the Parties as to its inter-
pretation or application. The first claimwhich N caragua makes in relation to
the Treaty is however one not based directly on a specific provision thereof.

Ni caragua has argued that the United States, by its conduct in relation to

Ni caragua, has deprived the Treaty of its object and purpose, and enptied it of
real content. For this purpose, Nicaragua has relied on the existence of a |lega
obligation of States to refrain fromacts which would i npede the due performance
of any treaties entered into by them However, if there is a duty of a State not
to i npede the due performance of a treaty to which it is a party, that is not a
duty inposed by the treaty itself. Nicaragua itself apparently contends that this
is a duty arising under customary international |aw independently of the treaty,
that it is inplicit in the rule pacta sunt servanda. This claimtherefore does
not in fact fall under the heading of possible breach by the United States of the
provi sions of the 1956 Treaty, though it nay involve the interpretation or applic-
ation thereof.

271. In view of the Court's finding in its 1984 Judgnent that the Court has jur-
i sdiction both under the 1956 FCN Treaty and on the basis of the United States ac-
ceptance of jurisdiction under the Optional Cl ause of Article 36, paragraph 2,
this poses no problemof jurisdiction in the present *136 case. It should however
be emphasi zed that the Court does not consider that a conprom ssory clause of the
kind included in Article XXI'V, paragraph 2, of the 1956 FCN Treaty, providing for

© 2007 Thonmson/West. No Cdaimto Oig. US Gov. Wrks.



19861.C.J. 14 FOR EDUCATIONAL USE ONLY Page 114
1986 WL 522 (1.C.J.), 1986 1.C.J. 14
(Citeas: 19861.C.J. 14)

jurisdiction over disputes as to its interpretation or application, would enable
the Court to entertain a claimalleging conduct depriving the treaty of its object
and purpose. It is only because in the present case the Court has found that it
has jurisdiction, apart fromArticle XXIV, over any |egal dispute between the
Parties concerning any of the matters enunmerated in Article 36, paragraph 2, of
the Statute, that it can proceed to exami ne Nicaragua's clai munder this head.
However, as indicated in paragraph 221 above, the Court has first to determnine
whet her the actions of the United States conpl ai ned of as breaches of the 1956 FCN
Treaty have to be regarded as 'neasures ... necessary to protect its essential se-
curity interests [sus intereses esenciales y seguridad]', since Article XXI of the
Treaty provides that 'the present Treaty shall not preclude the application of
such nmeasures. The question thus arises whether Article XXI simlarly affords a
defence to a claimunder customary international |aw based on allegation of con-
duct depriving the Treaty of its object and purpose if such conduct can be shown
to be 'measures ... necessary to protect' essential security interests.

272. In the view of the Court, an act cannot be said to be one calculated to de-
prive a treaty of its object and purpose, or to inpede its due performance, if the
possibility of that act has been foreseen in the treaty itself, and it has been
expressly agreed that the treaty 'shall not preclude' the act, so that it will not
constitute a breach of the express ternms of the treaty. Accordingly, the Court
cannot entertain either the claimof Nicaragua alleging conduct depriving the
treaty of its object and purpose, or its clainms of breach of specific articles of
the treaty, unless it is first satisfied that the conduct conplained of is not
'measures ... necessary to protect' the essential security interests of the United
States. The Court will first proceed to exam ne whether the clains of N caragua
inrelation to the Treaty appear to be well founded, and then deterni ne whether
they are nevertheless justifiable by reference to Article XXI.

273. The argunment that the United States has deprived the Treaty of its object
and purpose has a scope which is not very clearly defined, but it appears that in
Ni caragua's contention the Court could on this ground nake a bl anket condemati on
of the United States for all the activities of which N caragua conpl ains on nore
speci fic grounds. For Nicaragua, the Treaty is 'without doubt a treaty of friend-
ship which inposes on the Parties the obligation to conduct ami cable relations
with each other', and 'Watever the exact dinmensions of the legal normof 'friend-
ship' there can be no doubt of a United States violation in this case'. |n other
words, the Court is asked to rule that a State which enters into a treaty of
friendship binds itself, for so long as the Treaty is in force, to abstain from
any act *137 toward the other party which could be classified as an unfriendly
act, even if such act is not in itself the breach of an international obligation.
Such a duty m ght of course be expressly stipulated in a treaty, or mght even
energe as a necessary inplication fromthe text; but as a natter of custonmary in-
ternational law, it is not clear that the existence of such a far-reaching rule is
evidenced in the practice of States. There nust be a distinction, even in the
case of a treaty of friendship, between the broad category of unfriendly acts, and
the narrower category of acts tending to defeat the object and purpose of the
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Treaty. That object and purpose is the effective inplenentation of friendship in
the specific fields provided for in the Treaty, not friendship in a vague general
sense.

274. The Court has in this respect to note that the Treaty itself provides in
Article XXV, paragraph 1, as follows:

"Each Party shall accord synpathetic consideration to, and shall afford ad-
equate opportunity for consultation regarding, such representations as the other
Party may make with respect to any matter affecting the operation of the present
Treaty.'

Ni caragua clainms that the conduct of the United States is such as drastically to
"affect the operation' of the Treaty; but so far as the Court is inforned, no
representations on the specific question have been made. The Court has therefore
first to be satisfied that a claimbased on the 1956 FCN Treaty is adm ssible even
t hough no attenpt has been made to use the machinery of Article XXIV, paragraph 1,
to resolve the dispute. 1In general, treaty rules being lex specialis, it would
not be appropriate that a State should bring a claimbased on a custonmary-law rul e
if it has by treaty already provided neans for settlement of such a claim

However, in the present case, the operation of Article XXIV, paragraph 1, if it
had been invoked, would have been wholly artificial. Wile N caragua does all ege
that certain activities of the United States were in breach of the 1956 FCN
Treaty, it has also clained, and the Court has found, that they were violations of

customary international law. In the Court's view, it would therefore be excess-
ively formalistic to require Nicaragua first to exhaust the procedure of Article
XXI'V, paragraph 1, before bringing the matter to the Court. In its 1984 Judgnent

the Court has already dealt with the argunent that Article XXIV, paragraph 2, of
the Treaty required that the dispute be 'one not satisfactorily adjusted by dip-
lomacy', and that this was not the case in view of the absence of negotiations
between the Parties. The Court held that:

'"it does not necessarily follow that, because a State has not expressly referred
in negotiations with another State to a particular treaty as having been viol ated
by conduct of that other State, it is debarred frominvoking a conpronissory
clause in that treaty' (1.C. J. Reports 1984, p. 428).

*138 The point now at issue is different, since the claimof conduct inpeding the
operation of the Treaty is not advanced on the basis of the conpronmissory clause
in the Treaty. The Court neverthel ess considers that neither paragraph of Article
XXI'V constitutes a bar to exam nation of Ni caragua's clains.

275. In respect of the claimthat the United States activities have been such as
to deprive the 1956 FCN Treaty of its object and purpose, the Court has to make a
distinction. It is unable to regard all the acts conplained of in that |ight;
but it does consider that there are certain activities of the United States which
are such as to undernine the whole spirit of a bilateral agreement directed to
sponsoring friendship between the two States parties to it. These are: the dir-
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ect attacks on ports, oil installations, etc., referred to in paragraphs 81 to 86
above; and the mning of Nicaraguan ports, nentioned in paragraph 80 above. Any
action less calculated to serve the purpose of 'strengthening the bonds of peace
and friendship traditionally existing between' the Parties, stated in the Preanble
of the Treaty, could hardly be imgined.

276. Wile the acts of econom c pressure summarized in paragraphs 123 to 125
above are less flagrantly in contradiction with the purpose of the Treaty, the
Court reaches a similar conclusion in respect of some of them A State is not
bound to continue particular trade relations |Ionger than it sees fit to do so, in
the absence of a treaty commitnment or other specific |legal obligation; but where
there exists such a coomitnent, of the kind inplied in a treaty of friendship and
commerce, such an abrupt act of term nation of comercial intercourse as the gen-
eral trade enbargo of 1 May 1985 will normally constitute a violation of the ob-
ligation not to defeat the object and purpose of the treaty. The 90 per cent cut
in the sugar inport quota of 23 Septenber 1983 does not on the other hand seemto
the Court to go so far as to constitute an act cal culated to defeat the object and
pur pose of the Treaty. The cessation of economc aid, the giving of which is nore
of a unilateral and voluntary nature, could be regarded as such a violation only
in exceptional circunmstances. The Court has also to note that, by the very terns
of the legislation authorizing such aid (the Special Central American Assistance
Act, 1979), of which the Government of Nicaragua nust have been aware, the con-
ti nuance of aid was made subject to the appreciation of N caragua's conduct by the
President of the United States. As to the opposition to the grant of |oans from
international institutions, the Court cannot regard this as sufficiently |inked
with the 1956 FCN Treaty to constitute an act directed to defeating its object and
pur pose.

277. Nicaragua clains that the United States is in breach of Article I of the
1956 FCN Treaty, which provides that each Party is to accord 'equitabl e*139 treat-
ment' to the nationals of the other. Nicaragua suggests that whatever neaning
given to the expression 'equitable treatnent'

"it necessarily precludes the Government of the United States from... killing,
woundi ng or ki dnapping citizens of Ni caragua, and, nore generally fromthreatening
Ni caraguan citizens in the integrity of their persons or the safety of their prop-
erty'.

It is Nicaragua's claimthat the treatnment of N caraguan citizens conpl ai ned of
was inflicted by the United States or by forces controlled by the United States.
The Court is however not satisfied that the evidence avail abl e denponstrates that
the contras were 'controlled by the United States when commtting such acts. As
the Court has indicated (paragraph 110 above), the exact extent of the control
resulting fromthe financial dependence of the contras on the United States au-
thorities cannot be established; and it has not been able to conclude that the
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contras are subject to the United States to such an extent that any acts they have
committed are inmputable to that State (paragraph 115 above). Even if the provi-
sion for 'equitable treatnment' in the Treaty is read as involving an obligation
not to kill, wound or kidnap Nicaraguan citizens in Nicaragua - as to which the
Court expresses no opinion - those acts of the contras perforned in the course of
their military or paranmlitary activities in N caragua are not conduct attribut-
able to the United States.

278. Secondly, N caragua clains that the United States has violated the provi-
sions of the Treaty relating to freedom of comuni cati on and conmerce. For the
reasons indicated in paragraph 253 above, the Court nust uphold the contention
that the mning of the Nicaraguan ports by the United States is in manifest con-
tradiction with the freedom of navigati on and comrerce guaranteed by Article XX
par agraph 1, of the 1956 Treaty; there remains the question whether such action
can be justified under Article XXI (see paragraphs 280 to 282 below). In the com
merci al context of the Treaty, N caragua's claimis justified not only as to the
physi cal danage to its vessels, but also the consequential damage to its trade and
commerce. Nicaragua however also contended that all the activities of the United
States in and agai nst Nicaragua are 'violative of the 1956 Treaty':

"Since the word 'commerce' in the 1956 Treaty nust be understood in its broad-
est sense, all of the activities by which the United States has deliberately in-
flicted on Nicaragua physical damage and econonic | osses of all types, violate the
principle of freedom of conmerce which the Treaty establishes in very genera
ternms.'

It is clear that considerable econom c | oss and damage has been inflicted *140 on
Ni caragua by the actions of the contras: apart fromthe econom c inpact of acts
directly attributable to the United States, such as the loss of fishing boats

bl own up by mi nes, the Nicaraguan M nister of Finance estimated |oss of production
in 1981-1984 due to inability to collect crops, etc., at some US$ 300 mllion.
However, as already noted (paragraph 277 above) the Court has not found the rel a-
ti onship between the contras and the United States Government to have been proved
to be such that the United States is responsible for all acts of the contras.

279. The trade enbargo declared by the United States Governnment on 1 May 1985 has
al ready been referred to in the context of N caragua's contentions as to acts
tending to defeat the object and purpose of the 1956 FCN Treaty. The question
al so arises of its conpatibility with the letter and the spirit of Article Xl X of
the Treaty. That Article provides that 'Between the territories of the two
Parties there shall be freedom of commerce and navigation' (para. 1) and continues

"3. Vessels of either Party shall have liberty, on equal terns with vessels of
the other Party and on equal terns with vessels of any third country, to cone with
their cargoes to all ports, places and waters of such other Party open to foreign
commer ce and navigation ...'

By the Executive Order dated 1 May 1985 the President of the United States de-
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clared '|I hereby prohibit vessels of Nicaraguan registry fromentering into United
States ports, and transactions relating thereto'. The Court notes that on the
same day the United States gave notice to Nicaragua to term nate the Treaty under
Article XXV, paragraph 3, thereof; but that Article requires 'one year's witten
notice' for the ternmination to take effect. The freedom of N caraguan vessels,
under Article XX, paragraph 3, 'to come with their cargoes to all ports, places
and waters' of the United States could not therefore be interfered with during
that period of notice, let alone term nated abruptly by the declaration of an em
bargo. The Court accordingly finds that the enmbargo constituted a neasure in con-
tradiction with Article XI X of the 1956 FCN Treaty.

280. The Court has thus found that the United States is in breach of a duty not
to deprive the 1956 FCN Treaty of its object and purpose, and has conmitted acts
which are in contradiction with the terms of the Treaty, subject to the question
whet her the exceptions in Article XXI, paragraphs 1 (c) and 1 (d), concerning re-
spectively "traffic in arns' and 'neasures ... necessary to fulfill' obligations
"for the mmintenance or restoration of international peace and security' or neces-
sary to protect the 'essential security interests' of a party, may be invoked to
justify the acts conplained of. 1In its Counter-Menorial on jurisdiction and ad-
mssibility, *141 the United States relied on paragraph 1 (c) as show ng the inap-
plicability of the 1956 FCN Treaty to N caragua's clains. This paragraph appears
however to be relevant only in respect of the conplaint of supply of arns to the
contras, and since the Court does not find that arnms supply to be a breach of the
Treaty, or an act calculated to deprive it of its object and purpose, paragraph 1
(c) does not need to be considered further. There remains the question of the re-
| ati onship of Article XXI, paragraph 1 (d), to the direct attacks on ports, oi
installations, etc.; the mning of N caraguan ports; and the general trade em
bargo of 1 May 1985 (paragraphs 275 to 276 above).

281. I n approaching this question, the Court has first to bear in mnd the chro-
nol ogi cal sequence of events. |[If the activities of the United States are to be
covered by Article XXI of the Treaty, they nmust have been, at the tinme they were
taken, nmeasures necessary to protect its essential security interests. Thus the
finding of the President of the United States on 1 May 1985 that 'the policies and
actions of the Government of Nicaragua constitute an unusual and extraordi nary
threat to the national security and foreign policy of the United States', even if
it be taken as sufficient evidence that that was so, does not justify action by
the United States previous to that date.

282. Secondly, the Court enphasizes the inportance of the word 'necessary' in
Article XXI: the measures taken nust not merely be such as tend to protect the
essential security interests of the party taking them but nmust be 'necessary' for
t hat purpose. Taking into account the whole situation of the United States in re-
lation to Central America, so far as the Court is informed of it (and even assum
ing that the justification of selfdefence, which the Court has rejected on the
| egal level, had sonme validity on the political level), the Court considers that
the mining of Nicaraguan ports, and the direct attacks on ports and oil installa-
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tions, cannot possibly be justified as 'necessary' to protect the essential secur-
ity interests of the United States. As to the trade enbargo, the Court has to
note the express justification for it given in the Presidential finding quoted in
par agraph 125 above, and that the nmeasure was one of an economic nature, thus one
which fell within the sphere of relations contenplated by the Treaty. But by the
terms of the Treaty itself, whether a neasure is necessary to protect the essen-
tial security interests of a party is not, as the Court has enphasi zed (paragraph
222 above), purely a question for the subjective judgment of the party; the text
does not refer to what the party 'considers necessary' for that purpose. Since no
evidence at all is available to show how N caraguan policies had in fact beconme a
threat to 'essential security interests' in May 1985, when those policies had been
consi stent, and consistently criticized by the United States, for four years pre-
viously, the Court is unable to find that the enbargo was 'necessary' to protect
those interests. Accordingly, Article XXI affords *142 no defence for the United
States in respect of any of the actions here under consideration.

* k k *x %

283. The third subm ssion of Nicaragua in its Menorial on the merits, set out in
par agr aph 15 above, requests the Court to adjudge and declare that conpensation is
due to Nicaragua and

'to receive evidence and to deternine, in a subsequent phase of the present pro-
ceedi ngs, the quantum of danages to be assessed as the conpensation due to the Re-
public of Nicaragua'.

The fourth submni ssion requests the Court to award to Nicaragua the sum of

370, 200, 000 United States dollars, 'which sumconstitutes the nininmm valuation of
the direct damages' claimed by Nicaragua. |In order to decide on these subnis-
sions, the Court nmust satisfy itself that it possesses jurisdiction to do so. In
general, jurisdiction to deternmine the nerits of a dispute entails jurisdiction to
deternine reparation. Mre specifically, the Court notes that in its declaration
of acceptance of jurisdiction under the Optional Clause of 26 August 1946, the
United States expressly accepted the Court's jurisdiction in respect of disputes
concerning 'the nature or extent of the reparation to be made for the breach of an
i nternational obligation'. The correspondi ng declaration by which N caragua ac-
cepted the Court's jurisdiction contains no restriction of the powers of the Court
under Article 36, paragraph 2 (d), of its Statute; Nicaragua has thus accepted
the 'same obligation'. Under the 1956 FCN Treaty, the Court has jurisdiction to
deternine 'any dispute between the Parties as to the interpretation or application
of the present Treaty' (Art. XXIV, para. 2); and as the Permanent Court of Inter-
nati onal Justice stated in the case concerning the Factory at Chorzow,

"Differences relating to reparations, which may be due by reason of failure to
apply a convention, are consequently differences relating to its applica-
tion." (Jurisdiction, Judgnent No. 8, 1927, P.C1.J., Series A, No. 9, p. 21.)

284. The Court considers appropriate the request of Nicaragua for the nature and
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anount of the reparation due to it to be determined in a subsequent phase of the
proceedings. While a certain amount of evidence has been provided, for exanple,
in the testinony of the Ni caraguan M nister of Finance, of pecuniary |oss sus-

tai ned, this was based upon contentions as to the responsibility of the United
States which were nore farreaching than the conclusions at which the Court has
been able to arrive. The opportunity should be afforded Nicaragua to denonstrate
and prove *143 exactly what injury was suffered as a result of each action of the
United States which the Court has found contrary to international |aw. Nor should
it be overlooked that, while the United States has chosen not to appear or parti-
cipate in the present phase of the proceedings, Article 53 of the Statute does not
debar it from appearing to present its argunments on the question of reparation if
it so wishes. On the contrary, the principle of the equality of the Parties re-
quires that it be given that opportunity. It goes w thout saying, however, that
in the phase of the proceedi ngs devoted to reparation, neither Party nmay call in
guestion such findings in the present Judgnent as have becone res judicata.

285. There remni ns the request of N caragua (paragraph 15 above) for an award, at
the present stage of the proceedings, of $370,200,000 as the 'mnimm (and in that

sense provisional) valuation of direct damages'. There is no provision in the
Statute of the Court either specifically enpowering the Court to nake an interim
award of this kind, or indeed debarring it fromdoing so. 1In view of the fina

and binding character of the Court's judgments, under Articles 59 and 60 of the
Statute, it would however only be appropriate to make an award of this kind, as-
sum ng that the Court possesses the power to do so, in exceptional circunstances,
and where the entitlenent of the State making the claimwas al ready established
with certainty and precision. Furthernore, in a case in which the respondent
State is not appearing, so that its views on the matter are not known to the
Court, the Court should refrain fromany unnecessary act which night prove an
obstacle to a negotiated settlenent. It bears repeating that

"the judicial settlenent of international disputes, with a view to which the
Court has been established, is sinply an alternative to the direct and friendly
settl enent of such disputes between the Parties; as consequently it is for the
Court to facilitate, so far as is conpatible with its Statute, such direct and
friendly settlenment ' (Free Zones of Upper Savoy and the District of Gex, O -
der of 19 August 1929, P.C. I.J., Series A No. 22, p. 13).

Accordingly, the Court does not consider that it can accede at this stage to the
request made in the Fourth Subnission of N caragua

* %

286. By its Order of 10 May 1984, the Court indicated, pursuant to Article 41 of
the Statute of the Court, the provisional neasures which in its view 'ought to be
taken to preserve the respective rights of either party', pending the final de-
cision in the present case. |In connection with the first such neasure, nanely
t hat
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"The United States of America should i mediately cease and refrain from any ac-
tion restricting, blocking or endangering access to or from Ni caraguan ports, and,
in particular, the laying of mines', *144 the Court notes that no conplaint has
been made that any further action of this kind has been taken.

287. On 25 June 1984, the Governnment of Nicaragua addressed a comunication to
the Court referring to the Order indicating provisional measures, informng the
Court of what Nicaragua regarded as 'the failure of the United States to conply
with that Oder', and requesting the indication of further measures. The action
by the United States conplained of consisted in the fact that the United States
was continuing 'to sponsor and carry out mlitary and paramlitary activities in
and against Nicaragua'. By a letter of 16 July 1984, the President of the Court
i nformed the Agent of Nicaragua that the Court considered that that request should
await the outcome of the proceedings on jurisdiction which were then pendi ng be-
fore the Court. The Governnent of Ni caragua has not reverted to the question

288. The Court considers that it should re-enphasize, in the light of its present
findi ngs, what was indicated in the Order of 10 May 1984:

"The right to sovereignty and to political independence possessed by the Repub-
lic of Nicaragua, |ike any other State of the region or of the world, should be
fully respected and should not in any way be jeopardized by any mlitary and para-
mlitary activities which are prohibited by the principles of international |aw,
in particular the principle that States should refrain in their international re-
lations fromthe threat or use of force against the territorial integrity or the
political independence of any State, and the principle concerning the duty not to
intervene in matters within the domestic jurisdiction of a State, principles em
bodied in the United Nations Charter and the Charter of the Organization of Amer-
ican States.'

289. Furthernmore, the Court would draw attention to the further measures indic-
ated in its Order, nanely that the Parties 'should each of them ensure that no ac-
tion of any kind is taken which m ght aggravate or extend the dispute submtted to
the Court' and

"shoul d each of them ensure that no action is taken which m ght prejudice the
rights of the other Party in respect of the carrying out of whatever decision the
Court may render in the case'.

When the Court finds that the situation requires that measures of this kind should
be taken, it is incunbent on each party to take the Court's indications seriously
into account, and not to direct its conduct solely by reference to what it be-
lieves to be its rights. Particularly is this so in a situation of arned conflict
where no reparation can effect the results of conduct which the Court may rule to
have been contrary to international |aw.

© 2007 Thonmson/West. No Cdaimto Oig. US Gov. Wrks.



19861.C.J. 14 FOR EDUCATIONAL USE ONLY Page 122
1986 WL 522 (1.C.J.), 1986 1.C.J. 14
(Citeas: 19861.C.J. 14)

*145 290. In the present Judgnent, the Court has found that the Respondent has,
by its activities in relation to the Applicant, violated a nunmber of principles of
customary international |law. The Court has however also to recall a further prin-
ciple of international |law, one which is conplenentary to the principles of a pro-
hi biti ve nature exam ned above, and respect for which is essential in the world of
today: the principle that the parties to any dispute, particularly any dispute
t he continuance of which is likely to endanger the maintenance of internationa
peace and security, should seek a solution by peaceful nmeans. Enshrined in Art-
icle 33 of the United Nations Charter, which also indicates a nunber of peaceful
means which are available, this principle has also the status of customary | aw.

In the present case, the Court has already taken note, in its Order indicating
provi si onal measures and in its Judgnment on jurisdiction and adm ssibility (I.C. J.
Reports 1984, pp. 183-184, paras. 34 ff., pp. 438-441, paras. 102 ff.) of the dip-
| omatic negotiation known as the Contadora Process, which appears to the Court to
correspond closely to the spirit of the principle which the Court has here re-
cal | ed.

291. In its Order indicating provisional neasures, the Court took note of the
Cont adora Process, and of the fact that it had been endorsed by the United Nations
Security Council and CGeneral Assenbly (1.C.J. Reports 1984, pp. 183- 184, para.
34). During that phase of the proceedings as during the phase devoted to juris-
diction and adm ssibility, both Nicaragua and the United States have expressed
full support for the Contadora Process, and praised the results achieved so far.
Therefore, the Court could not but take cognizance of this effort, which nmerits
full respect and consideration as a unique contribution to the solution of the
difficult situation in the region. The Court is aware that considerabl e progress
has been achieved on the main objective of the process, nanely agreement on texts
relating to arms control and reduction, exclusion of foreign mlitary bases or
mlitary interference and withdrawal of foreign advisers, prevention of arns
traffic, stopping the support of groups aimng at the destabilization of any of
the Governnents concerned, guarantee of human rights and enforcenent of denocratic
processes, as well as on co-operation for the creation of a mechanismfor the
verification of the agreements concerned. The work of the Contadora G oup may fa-
cilitate the delicate and difficult negotiations, in accord with the letter and
spirit of the United Nations Charter, that are now required. The Court recalls to
both Parties to the present case the need to co-operate with the Contadora efforts
in seeking a definitive and | asting peace in Central Anerica, in accordance with
the principle of customary international |aw that prescribes the peaceful settle-
ment of international disputes.

*146 292. For these reasons,
THE COURT

(1) By eleven votes to four,
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Deci des that in adjudicating the dispute brought before it by the Application
filed by the Republic of Nicaragua on 9 April 1984, the Court is required to apply
the "multilateral treaty reservation' contained in proviso (c) to the declaration
of acceptance of jurisdiction made under Article 36, paragraph 2, of the Statute
of the Court by the Government of the United States of America deposited on 26 Au-
gust 1946;

IN FAVOUR  President Nagendra Singh; Vice-President de Lacharriere; Judges
Lachs, Oda, Ago, Schwebel, Sir Robert Jenni ngs, Mdaye, Bedjaoui and Evensen;
Judge ad hoc Colliard;

AGAI NST: Judges Ruda, Elias, Sette-Camara and Ni.
(2) By twelve votes to three,

Rejects the justification of collective self-defence maintained by the United
States of America in connection with the mlitary and paramlitary activities in
and agai nst Nicaragua the subject of this case;

IN FAVOUR. President Nagendra Singh; Vice-President de Lacharriere; Judges
Lachs, Ruda, Elias, Ago, Sette-Camara, Mdaye, Bedjaoui, N and Evensen; Judge ad
hoc Colli ard;

AGAI NST:  Judges Oda, Schwebel and Sir Robert Jennings.
(3) By twelve votes to three,

Decides that the United States of Anmerica, by training, arm ng, equipping, finan-
cing and supplying the contra forces or otherw se encouragi ng, supporting and aid-
ing mlitary and paranmilitary activities in and agai nst Nicaragua, has acted,
agai nst the Republic of N caragua, in breach of its obligation under custonmary in-
ternational law not to intervene in the affairs of another State

IN FAVOUR.  President Nagendra Singh; Vice-President de Lacharriere; Judges
Lachs, Ruda, Elias, Ago, Sette-Camara, Mvaye, Bedjaoui, N and Evensen; Judge ad
hoc Colli ard;

AGAI NST: Judges (Oda, Schwebel and Sir Robert Jennings.
(4) By twelve votes to three,

Deci des that the United States of Anerica, by certain attacks on Nicaraguan ter-
ritory in 1983-1984, nanely attacks on Puerto Sandi no on 13 Septenber and 14 Cct o-
ber 1983; an attack on Corinto on 10 October 1983; an attack on Potosi Naval
Base on 4/5 January 1984; an attack on San Juan del Sur on 7 March 1984; attacks
on patrol boats at Puerto Sandino on 28 and 30 March 1984; and an attack on San
Juan del Norte on 9 April 1984; and further by those acts of intervention re-
ferred to in subparagraph (3) hereof which involve the use of force, has acted,
agai nst *147 the Republic of Nicaragua, in breach of its obligation under custom
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ary international law not to use force against another State;

IN FAVOUR  President Nagendra Singh; Vice-President de Lacharriere; Judges
Lachs, Ruda, Elias, Ago, Sette-Camara, Mdaye, Bedjaoui, Ni and Evensen; Judge ad
hoc Colliard;

AGAI NST: Judges Oda, Schwebel and Sir Robert Jennings.
(5) By twelve votes to three,

Decides that the United States of America, by directing or authorizing over-
flights of Nicaraguan territory, and by the acts inmputable to the United States
referred to in subparagraph (4) hereof, has acted, against the Republic of
Ni caragua, in breach of its obligation under customary international |aw not to
violate the sovereignty of another State;

IN FAVOUR. President Nagendra Singh; Vice-President de Lacharriere; Judges
Lachs, Ruda, Elias, Ago, Sette-Camara, Mdaye, Bedjaoui, N and Evensen; Judge ad
hoc Colli ard;

AGAI NST:  Judges Oda, Schwebel and Sir Robert Jennings.
(6) By twelve votes to three,

Decides that, by laying mines in the internal or territorial waters of the Repub-
lic of Nicaragua during the first nmonths of 1984, the United States of Anerica has
acted, against the Republic of Nicaragua, in breach of its obligations under cus-
tomary international |law not to use force against another State, not to intervene
inits affairs, not to violate its sovereignty and not to interrupt peaceful mari-
ti me commerce;

IN FAVOUR.  President Nagendra Singh; Vice-President de Lacharriere; Judges
Lachs, Ruda, Elias, Ago, Sette-Camara, Mdaye, Bedjaoui, N and Evensen; Judge ad
hoc Col li ard;

AGAI NST: Judges (Oda, Schwebel and Sir Robert Jennings.
(7) By fourteen votes to one,

Decides that, by the acts referred to in subparagraph (6) hereof, the United
States of America has acted, against the Republic of N caragua, in breach of its
obligations under Article XIX of the Treaty of Friendship, Commerce and Navigation
between the United States of Anerica and the Republic of Nicaragua signed at Man-
agua on 21 January 1956

IN FAVOUR  President Nagendra Singh; Vice-President de Lacharriere; Judges
Lachs, Ruda, Elias, Oda, Ago, Sette-Camara, Sir Robert Jennings, Mdaye, Bedjaoui,
Ni and Evensen; Judge ad hoc Colli ard;

AGAI NST:  Judge Schwebel .
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(8) By fourteen votes to one,

Decides that the United States of America, by failing to make known the existence
and location of the mnes laid by it, referred to in subparagraph *148 (6) hereof,
has acted in breach of its obligations under customary international lawin this
respect;

IN FAVOUR. President Nagendra Singh; Vice-President de Lacharriere; Judges
Lachs, Ruda, Elias, Ago, Sette-Camara, Schwebel, Sir Robert Jenni ngs, Mdaye, Bed-
jaoui, Ni and Evensen; Judge ad hoc Colliard,;

AGAI NST:  Judge (da.
(9) By fourteen votes to one,

Finds that the United States of America, by producing in 1983 a manual entitled
Operaci ones sicol ogicas en guerra de guerrillas, and disseninating it to contra
forces, has encouraged the conm ssion by them of acts contrary to general prin-
ci pl es of humanitarian law, but does not find a basis for concluding that any
such acts which may have been comritted are inputable to the United States of
America as acts of the United States of America;

IN FAVOUR. President Nagendra Singh; Vice-President de Lacharriere; Judges
Lachs, Ruda, Elias, Ago, Sette-Camara, Schwebel, Sir Robert Jenni ngs, Mdaye, Bed-
jaoui, Ni and Evensen; Judge ad hoc Colli ard,;

AGAI NST:  Judge (da.
(10) By twelve votes to three,

Deci des that the United States of Anerica, by the attacks on Nicaraguan territory
referred to in subparagraph (4) hereof, and by declaring a general enbargo on
trade with Nicaragua on 1 May 1985, has conmitted acts cal cul ated to deprive of
its object and purpose the Treaty of Friendship, Commerce and Navi gati on between
the Parties signed at Managua on 21 January 1956;

IN FAVOUR  President Nagendra Singh; Vice-President de Lacharriere; Judges
Lachs, Ruda, Elias, Ago, Sette-Camara, Mdaye, Bedjaoui, Ni and Evensen; Judge ad
hoc Colliard;

AGAI NST: Judges COda, Schwebel and Sir Robert Jennings.
(11) By twelve votes to three,

Decides that the United States of America, by the attacks on Nicaraguan territory
referred to in subparagraph (4) hereof, and by declaring a general embargo on
trade with Nicaragua on 1 May 1985, has acted in breach of its obligations under
Article XIX of the Treaty of Friendship, Comrerce and Navi gati on between the
Parties signed at Managua on 21 January 1956;
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IN FAVOUR.  President Nagendra Singh; Vice-President de Lacharriere; Judges
Lachs, Ruda, Elias, Ago, Sette-Camara, Mdaye, Bedjaoui, N and Evensen; Judge ad
hoc Colli ard;

AGAI NST: Judges (Oda, Schwebel and Sir Robert Jennings.
*149 (12) By twelve votes to three,

Decides that the United States of America is under a duty i mediately to cease
and to refrain fromall such acts as may constitute breaches of the foregoing I eg-
al obligations;

IN FAVOUR  President Nagendra Singh; Vice-President de Lacharriere; Judges
Lachs, Ruda, Elias, Ago, Sette-Camara, Mdaye, Bedjaoui, Ni and Evensen; Judge ad
hoc Colliard;

AGAI NST: Judges COda, Schwebel and Sir Robert Jennings.
(13) By twelve votes to three,

Decides that the United States of America is under an obligation to make repara-
tion to the Republic of N caragua for all injury caused to Nicaragua by the
breaches of obligations under customary international |aw enunerated above

IN FAVOUR. President Nagendra Singh; Vice-President de Lacharriere; Judges
Lachs, Ruda, Elias, Ago, Sette-Camara, Mdaye, Bedjaoui, N and Evensen; Judge ad
hoc Colli ard;

AGAI NST:  Judges Oda, Schwebel and Sir Robert Jennings.
(14) By fourteen votes to one,

Decides that the United States of America is under an obligation to nmake repara-
tion to the Republic of N caragua for all injury caused to Nicaragua by the
breaches of the Treaty of Friendship, Commerce and Navi gation between the Parties
si gned at Managua on 21 January 1956

IN FAVOUR: President Nagendra Singh; Vice-President de Lacharriere; Judges
Lachs, Ruda, Elias, Oda, Ago, Sette-Camara, Sir Robert Jennings, Mdaye, Bedjaoui,
Ni and Evensen; Judge ad hoc Colli ard,;

AGAI NST:  Judge Schwebel .
(15) By fourteen votes to one,

Deci des that the form and amobunt of such reparation, failing agreenent between
the Parties, will be settled by the Court, and reserves for this purpose the sub-
sequent procedure in the case;

IN FAVOUR  President Nagendra Singh; Vice-President de Lacharriere; Judges
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Lachs, Ruda, Elias, Oda, Ago, Sette-Camara, Sir Robert Jennings, Mdaye, Bedjaoui,
Ni and Evensen; Judge ad hoc Colli ard,;

AGAI NST:  Judge Schwebel .
(16) Unani mously,

Recalls to both Parties their obligation to seek a solution to their disputes by
peaceful neans in accordance with international |aw

*150 Done in English and in French, the English text being authoritative, at the
Peace Pal ace, The Hague, this twenty-seventh day of June, one thousand ni ne hun-
dred and eighty-six, in three copies, one of which will be placed in the archives
of the Court and the others will be transmitted to the Governnent of the Republic
of Nicaragua and to the Government of the United States of Anmerica, respectively.

(Si gned) NAGENDRA SI NGH, President.
(Signed) Santiago TORRES BERNARDEZ, Registrar.

Presi dent NAGENDRA SI NGH, Judges LACHS, RUDA, ELIAS, AGO, SETTECAMARA and NI ap-
pend separate opinions to the Judgnment of the Court.

Judges ODA, SCHWEBEL and Sir Robert JENNI NGS append dissenting opinions to the
Judgnent of the Court.

(Initialled) N. S
(Initialled) S T.B.

*151 SEPARATE OPI Nl ON OF PRESI DENT NAGENDRA SI NGH

While fully endorsing the operative holdings of the Court in this Judgnent, |
have considered it necessary to append this separate opinion to enphasize certain
aspects which | consider essential, either fromthe | egal standpoint or for pro-
noti ng peaceful comrunity existence of sovereign States.

A maj or consideration in the resolution of the dispute in this case has been the
princi ple of non-use of force. It is indeed a well-established tenet of nbpdern
international law that the lawful use of force is circunscribed by proper regul a-
tion, and this is so from whi chever angle one |ooks at it, whether the customary
vi ewpoi nt or that of the conventional international |law on the subject. However
the customary aspect does visualize the exceptional need for the provision of the
"inherent right' to use force in self-defence. The aforesaid concepts of the
principle and its exception do have an existence i ndependent of treaty-law as con-
tained in the United Nations Charter or the Inter-Anerican system of conventi onal
| aw on the subject. |In this context it appears necessary to enphasi ze certain as-
pects, which is attenpted bel ow

© 2007 Thonmson/West. No Cdaimto Oig. US Gov. Wrks.



19861.C.J. 14 FOR EDUCATIONAL USE ONLY Page 128
1986 WL 522 (1.C.J.), 1986 1.C.J. 14
(Citeas: 19861.C.J. 14)

(A) In fact this cardinal principle of non-use of force in international rel a-
ti ons has been the pivotal point of a tine-honoured |Iegal philosophy that has

evol ved particularly after the two World Wars of the current century. It has thus
been deliberately extended to cover the illegality of recourse to armed reprisals
or other fornms of arned intervention not anounting to war which aspect may not
have been established by the | aw of the League of Nations, or by the Nurenberg or
Tokyo Trials, but left to be expressly devel oped and codified by the United Na-
tions Charter. The |logic behind this extension of the principle of non-use of
force to reprisals has been that if use of force was nmade permi ssible not as a

| one restricted nmeasure of self-defence, but also for other minor provocations de-
mandi ng count er - measures, the day would soon dawn when the world would have to
face the major catastrophe of a third Wrld War - an event so dreaded in 1946 as
to have justified concrete measures being taken forthwith to elininate such a con-
tingency arising in the future.

*152 There can be no doubt therefore of the innate | egal existence of this basic
reasoni ng, irrespective of the | ater devel opments which have now found a place in
the treaty provisions as reflected in Article 2, paragraph 4, and Article 51 of
the United Nations Charter. However it is pertinent that the origin of |egal reg-
ulation of use of force is nuch older than the United Nations Charter and this has
been acknow edged to be so. |If an issue was raised whether the concepts of the
princi pl e of non-use of force and the exception to it in the formof use of force
for self-defence are to be characterized as either part of customary internationa
| aw or that of conventional |aw, the answer woul d appear to be that both the con-
cepts are inherently based in customary international law in their origins, but
have been devel oped further by treaty-law. In any search to determ ne whether
these concepts belong to customary or conventional international law it would ap-
pear to be a fallacy to try to split any concept to ascertain what part or per-
centage of it belongs to customary | aw and what fraction bel ongs to conventional
law. There is no need to try to separate the inseparable, because the sinple |o-
gi cal approach would be that if the concept in its origin was a customary one, as
in this case, and later built up by treaty law, the Court would be right in ruling
that the present dispute before the Court does not arise under a nmultilatera
treaty, so as to fall outside the Court's jurisdiction because of the Vandenberg
Reservation i nvoked by the Respondent.

It is also argued that the Court's reasoning naintaining a close parallelism

bet ween custonmary |law and Article 2, paragraph 4, and Article 51 of the United Na-
tions Charter, could be justified only if the treaty text was a nmere codification
of custom As that was not the case here it is further alleged that the Court ap-
pears 'to apply the treaty in reality', but under the nane or caption of custom
to evade the nmultilateral treaty reservation of the Respondent. This reasoning
appears to mss the fundanmental aspect of the matter, which is whether, if the
treaty base of a concept was renoved, that concept would fall to the ground or
still survive as a principle of |aw recognized by the community. It is submtted
that the Charter provisions have not only devel oped the concept but strengthened
it to the extent that it would stand on its own even if the Charter for any reason
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was held inapplicable in this case. It is submitted in short that the renoval of
the Charter base of the concept would still enable that concept to survive. The
obvi ous explanation is that the custonmary aspect which has evolved with the
treaty-1 aw devel opnent has cone now to stay as the existing nodern concept of in-
ternational |aw, whether customary, because of its origins, or as 'a general prin-
ciple of international |aw recognized by civilized nations'.

In this context the Court's approach has indeed been cautious. For exanple, the
requirenent 'to report' under Article 51 of the Charter is not insisted upon as an
essential condition of the concept of self-defence but *153 nmentioned by the Court
as an indication of the attitude of the State which is invoking the right of self-
defence but certainly not closely following the treaty. The Court's observations
i n paragraph 200 of the Judgnent are indeed to the point in this connection. In
the present case therefore the Court's approach has been a | ogical one, inasnuch
as it has decided not to apply the nultilateral treaties to the resolution of this
di spute but to confine its observations to the basis of customary internationa
law, ruling that it had jurisdiction to apply customary law for the settlenent of
the case before the Court. It is felt that this is not only the correct approach
in the circunstances of this case for many reasons, but also that it represents
the contribution of the Court in enphasizing that the principle of non-use of
force belongs to the real mof jus cogens, and is the very cornerstone of the hunman
effort to prompte peace in a world torn by strife. This aspect does need to be
enphasi zed.

(B) Furthernore, it is subnmtted that this is a pertinent case for which all
sources of law mentioned in Article 38 of the Statute nmust surely be conpatible
with and respect the nmajor |egal principle of non-use of force which was clearly
the intention of the international community in 1946; the Court has felt the need
to reiterate the sane now in 1986 in the best interests of all States. To lay em
phasis therefore on a doubt as to how a close parallelismcould ever have evol ved
bet ween customary and conventional law in relation to the concept of non-use of
force and of self-defence, and thereby to regard those concepts as treaty-based
and hence a bar to the settlenent of the dispute by the Court, would be to miss a
maj or opportunity to state the law so as to serve the best interests of the com
nmunity. The Court as the principal judicial organ of the United Nations has to
pronot e peace, and cannot refrain fromnoving in that direction

Even if the Charter were not a codification of existing customary | aw on non-use
of force and self-defence, and there were a clear progressive devel opnent | eading
on to the banning of reprisals involving the use of force, it needs to be stated
that this devel opmental aspect, or the precise formulatory aspect, is surely now a
part of international |aw, whether it be categorized as customary or as one of the
‘general principles of |aw recognized by civilized nations'. To invoke these could
not anount to defeating the intention of the State invoking the Vandenberg Reser-
vation, because no party before a tribunal could ever plead that it could totally
opt out of all the four corners of the |l aw both conventional - because of the re-
servation - and customary, because the latter was identical in content to the

© 2007 Thonmson/West. No Cdaimto Oig. US Gov. Wrks.



19861.C.J. 14 FOR EDUCATIONAL USE ONLY Page 130
1986 WL 522 (1.C.J.), 1986 1.C.J. 14
(Citeas: 19861.C.J. 14)

former and hence inapplicable. Could a party then claimnot to have any | aw ap-
plicable to its conduct? The Vandenberg Reservation was not intended to be a

sel f-assessing reservation, but if this approach were adopted it would certainly
become nuch worse indeed, a self-defeating one in relation to the due process of
law. Therefore the Court confined *154 itself to applying customary international
law in this case and held treatylaw as inapplicable. It could hardly pronote in
the settlenent of the dispute the concept of total evasion of |aw as pl eaded, when
the sole intention of use of the optional clause under Article 36, paragraph 2, of
the Statute could be to confer some basis of jurisdiction on the Court, however
hedged about with reservations.

Anot her maj or consideration which has needed to be enphasized is the difficulty
whi ch the Court has experienced as a result of the non-appearance of the Respond-
ent at the merits stage of the case. The regret nost keenly felt by the Court,
owi ng to the absence of the Respondent, was in relation to the correct appraisal
of the evidence presented to the Court by the Applicant. Though careful observance
of Article 53 of the Statute has been the key-note of the Court's approach, that
Article could not require the Court to go beyond the regul ar procedures and to
seek out all and every source of information, far and near fromdifferent corners
of the world, in order to adjudicate a case submitted to it. The evidence before
the Court may perhaps have fallen short of what the Court would have desired, as
became noticeabl e because of the absence of the Respondent. However, in the |ight
of such a situation, the Court has endeavoured to achi eve as perfect an equality
bet ween the parties as possible, in order to assess the application of the lawto
the facts of the case with a view to drawing correct conclusions in the absence of
t he Respondent.

For nmy part, in regard to the flow of arns from Ni caragua to El Sal vador, | be-
lieve that even if it is conceded that this may have been both regul ar and sub-
stantial, as well as spread over a nunmber of years and thus anounting to interven-
tion by Nicaragua in El Salvador, still it could not ampunt as such to an 'arned
attack' against El Salvador. Again, the Applicant may not have been ignorant of
this flow involving the supply of arns to the rebels in El Sal vador. However
even granting all this, the Court still could not hold that such supply of arns,
even though inmputable as an avowed object of N caragua's policy, could amunt to
an 'armed attack' an El Sal vador, so as to justify the exercise of the right of
collective self-defence by the United States against N caragua. This concl usion
of the Court is indeed warranted by what ever process of reasoning one adopts, and
hence | have voted for subparagraph (2) of operative paragraph 292 of the Judg-
ment .

Furthernmore, it has been argued that the Court should in its Judgnent have passed
strictures on the conduct of Nicaragua if it found that, by the said flow of arns
to El Sal vador, Nicaragua was violating the principle of non-intervention in the
affairs of a state, because the arms supply was *155 inputable to Nicaragua. It
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is submitted that the Court rightly felt that it could not do so, because the case
before the Court was between Nicaragua and the United States, and not between

Ni caragua and El Sal vador. The sole concern of the Court in this case was to ad-
judge the conduct of N caragua in so far as it was relevant to the determnation
of the validity of the plea of self-defence raised by the Respondent. |In that
particul ar context, all that was necessary was to determine if the said arnms fl ow
from Ni caragua to El Sal vador was of such an order as to warrant intervention by
t he Respondent on the ground of collective self-defence. This aspect the Court
has exami ned in detail in paragraphs 128 to 160 and 227 to 237 of the Judgnent,
and | amin entire agreenent with the legal conclusions therein stated. No
tribunal could do nore in appreciation of the position of the absent Respondent,
because to do otherwi se would be to annihilate the very principle of equality of
parties by placing the Respondent in a position nore favourable than the Applic-
ant .

In the light of the aforesaid reasoning, it is difficult to accept that it is a
just appreciation of this case to maintain that the Court sinply adopted the false
testi mony of wi tnesses produced by Ni caragua on a matter which is essential to the
di sposition of this case. For exanple in one paragraph of the Judgnment, paragraph
84, M. Chanprro's evidence on a particular question is downgraded as 'strictly
hearsay', and therefore property evaluated in the context of this case.

In fact the Court has found reason to nmention in paragraphs 59 ff. of its Judg-
ment the principles observed by it in the appraisal of the evidence produced be-
fore it. These principles by all standards are fair and just and do nerit a nen-
tion in this context.

Agai n, in paragraph 135 of the Judgnment, where the evidence of M. David MacM -
chael is relied upon, the Court has not |ost sight of the basic values in assess-
ing the testinmony and has noted the probative inportance of a witness

‘called by Nicaragua in order to negate the allegation of the United States that
the Governnent of Nicaragua has been engaged in the supply of arns to the armed
opposition in El Salvador 'whose testinmony' only partly contradicted that allega-
tion' (enphasis added).

Simlar observations of the Court in paragraph 146 are pertinent to nention here.

Furthernmore, |eaving aside revision under Article 61 of the Statute, the validity
of a judgnment is not a matter to be chall enged at any stage by anyone on any
grounds. The decision of the Court is the result of a collegiate exercise reached
after prolonged deliberation and a full exchange of views of no |less than 15
j udges who, working according to the Statute and Rul es of Court, have exani ned the
| egal argunents and all the evidence before it. |In this, as in all other cases,
every care has been taken to strictly observe the procedures prescribed and the
decision is upheld by a clear majority. Wat is nore, the binding character of
the judgnent under *156 the Statute (Art. 59) is nade sacrosanct by a provision of
the United Nations Charter (Art. 94): all Menbers of the United Nations have un-
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dertaken an obligation to conply with the Court's decisions addressed to them and
to respect the judgnent.

May | also add that | agree with the view that the ClIA Manual entitled Opera-
ci ones sicol ogicas en guerra de guerrillas cannot be a breach of humanitarian | aw
as such, but only an encouragenment provoking such breaches, which aspect the Court
has endeavoured to bring out correctly in subparagraph (9) of the operative para-
graph 292 of the Judgnent. Furthernore, | would also enphasize the assertion that
the said manual was condemmed by the Pernmanent Select Committee on Intelligence of
t he House of Representatives, an attenpt was made to recall copies, and the con-
tras were asked to ignore it, all of which does reflect the healthy concern of the
Respondent, which has a great legal tradition of respect for the judicial process
and hurman rights.

Neverthel ess, that such a nmanual did appear and was attributable to the Respond-
ent through the CI A although conpiled at a |low level, was all the nore regret-
tabl e because of the aforesaid traditional respect of the United States for the
rule of law, nationally and internationally.

(Y

I cannot conclude this opinion wthout enphasizing the key inportance of the doc-
trine of non-intervention in the affairs of States which is so vital for the peace
and progress of the international community. To ignore this doctrine is to under-
m ne international order and to pronote viol ence and bl oodshed whi ch nay prove
catastrophic in the end. The significant contribution which the Latin Anerican
treaty systemalong with the United Nations Charter nmake to the essentials of
sound public order enbraces the clear, unequivocal expression given to the prin-
ciple of non-intervention, to be treated as a sanctified absolute rule of |aw
whose non-observance could | ead to disastrous consequences causi ng untold nisery
to humanity. The | ast subparagraph (16) of the operative paragraph 292 of the
Judgnent, which has been adopted unani nously by the Court, really rests on the due
observance of the basic principles of non-use of force and non-intervention in the
affairs of States. The Court has rightly held them both as principles of custom
ary international |aw although sanctified by treaty law, but applicable in this
case in the former customary manifestation to fully neet *157 the viewpoint of the
Respondent which the Court has rightly respected. However, the concepts of both
t hese principles do energe in their manifestation here fully reinvigorated by be-
ing further strengthened by the express consent of States particularly the parties
in dispute here. This mnmust indeed have all the weight that [aw could ever conmmand
in any case and no reservations could ever suppress this pivotal fact of inter-
state law, |ife and relations. This in my viewis the main thrust of the Judgnent
of the Court, rendered with utnost sincerity in the hope of serving the best in-
terests of the international community.
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(Si gned) NAGENDRA S| NGH.

*158 SEPARATE OPI NI ON OF JUDGE LACHS

At the outset, | aminpelled to express ny regret at what, to ny mnd, is a
strange occurrence in the present case. It was stated that nuch of the evidence
was 'of a highly sensitive intelligence character' and asserted that the Respond-
ent would 'not risk United States national security by presenting such sensitive
material in public'.

Gving all due respect where it is due, this is not the first tinme that 'secur-

ity risks' have been invoked in connection with proceedings before this Court. In
the Corfu Channel case the United Ki ngdom Agent was requested to produce certain
docunents 'for use of the Court'. These docunents were not produced, the Agent

pl eadi ng naval secrecy; and the United Ki ngdom wi t nesses declined to answer ques-
tions relating to them Consequently the Judgnent stated:

'"The Court cannot . . . draw fromthe refusal to produce the orders any concl u-
sions differing fromthose to which the actual events gave rise.' (1.C. J. Reports
1949, p. 32.)

However, in the present case another factor has been added to the risk of

presenting 'such sensitive material before a Court', for in the same context an

al lusion was nmade to the alliance whose menbers include the countries of which
certain Judges were nationals. |In brief, it was suggested that in view of this

al l'i ance these Judges, or rather the Judge inquestion - for only one is now in-
volved - may be 'nore' than a Judge or 'less' than a Judge. |In either case he
woul d be unfit to sit on the bench. |If so, he would be unfit to sit not only in
this but in any other case. For, even apart fromthe stipulations of Article 2 of
the Court's Statute, two requirenments are overriding: integrity and independence

A judge - as needs no enphasis - is bound to be inpartial, objective, detached
di sinterested and unbiased. In invoking the assistance of this Court or accepting
its jurisdiction, States nust feel assured that the facts of the dispute will be
properly elicited; they nust have the certainty that their jural relationship
will be properly defined and that no partiality will result in injustice towards
them Thus those on the bench may represent different schools of |aw, nmmy have
di fferent ideas about |aw and justice, be inspired by conflicting phil osophies or
travel on divergent roads - as indeed will often be true of the States parties to
a case - and that their characters, outl ook and background will widely differ is
virtually a corollary of the *159 diversity inposed by the Statute. But whatever
phi | osophy the judges may confess they are bound to 'nmaster the facts' and then
apply to themthe |aw with utnopst honesty.

As human beings, judges have their weaknesses and limtations; however, to be
equal to their task they have to try to overcone them Thus in both their

achi evenents and shortcom ngs they nust be | ooked upon as individuals: it is
their personality that matters. As James Brown Scott so rightly stated:
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"The Court is an admirable body representing the different fornms of civiliza-
tion and systens of |aw and cal culated not only to do justice between nations
wi t hout fear or favour but to their satisfaction. One dream of the ages has been
realized in our time." (15 AJIL, 1921, pp. 557-558.)

This variety of origin of the Judges is certainly the great strength of this
Court. It is a major contributory factor to the confidence that all States may
feel in the balanced nature of the Court's decisions and the broad spectrum of
| egal opinion they represent. But can this diversity justify an invidious dis-
tinction between Judges according to their nationality or the alliances of which
their countries may happen to be menbers? Al Judges 'should be not only inpar-
tial but also independent of control by their own countries or the United Nations
Organi zation' (UNCIO, Vol. 13, p. 174). In fact, while they my have served their
countries in various capacities, they have had to cut the ties on becomng a
Judge. As was once said:

"It is difficult for any Judge to solicit an act of faith in favour of a pro-
cess so epistenologically subjective and tenporal. This is essentially true of
the international Judge who nust seek a conmitnent from various societies operat-
ing within differing systens of |egal hypothesis.'

Each and every Judge stands on his own record. As the |ate Judge Philip C Jes-
sup hel d, speaking from his considerabl e experience and referring to a particul ar
di sput e:

"It is one of the cases which show that a dissection of the views of the Judges
of the Court to prove some kind of national alignnment is often not supportable and
may be quite nmi sl eading.'

Atelling illustration of this remark, and one apposite to the issue | raise, nmay
be seen in the Judgment in the United States Diplomatic and Consular Staff in
Tehran case (I.C. J. Reports 1980, pp. 44-45; «cf. also |1.C. J. Reports 1982, p. 8).
'The Justice witing an opinion', said John Mason Brown, a distinguished literary
figure on the American scene

‘carries a burden unknown to the playwight, the poet or the novelist. *160 It
is a burden of public responsibility so heavy that its weight often nmakes itself
felt in his prose. Wsdomis what we want froma Judge, not wit; clarity of
phrase, before beauty, decision rather than diversion. No wonder Judges' opinions,
bei ng the awesone things they are, using | anguage as an instrunment of action and
capabl e of changing the history of a nation, are seldomread as literature.'
(Lecture delivered before the American Law Institute, 23 My 1952.)

Justice Frankfurter, speaking of Judges of the Supreme Court, observed:

"What is essential for the discharge of functions that are al nbst too nuch by
nine fallible creatures is that you get nmen who bring to their task, first and
forenopst, hunility and an understandi ng of the range of the problens and of their
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own i nadequacy in dealing with them disinterestedness and all egi ance to nothing
except the effort, am d tough words and linited insights, to find the path through
precedent, through policy, through history to the best Judgment that fallible
creatures can reach in that nost difficult of all tasks: the achievement of
justice between men and nen, between nen and State, through reason called |aw.'

The words of that great judge Oiver Wendell Hol mes may be added:

"The renoter and nore general aspects of the |law are those which give it uni-
versal interest. It is through themthat you not only become a great nmaster in
your calling but connect your subject with the universe and catch an echo of the
infinite, a glinpse of its unfathomable process, a hint of the universa
law.' (' The Path of Law, a talk given in 1897.)

This goal is certainly attainable to the very few, but we can and shoul d attenpt
to strive for it: to uphold the dignity of a profession to which society for cen-
turies has attached profound inportance. |In the light of such considerations,

whi ch are sel dom absent fromthe judicial nmind, it appears unseenly to doubt a
Judge on account of the place where he was born or the passport he may carry. And
this case is probably unique as one in which these are by inplication clained to
impair a Judge's status, standing, wi sdom discretion and inpartiality, and to
warrant the linmitation of the know edge made avail able to himfor the discharge of
his trust.

*161 Since the Court has pronounced its final Judgnent in the present case and

did not express ny views at the earlier stages of the proceedings, | take this op-
portunity to do so now. | have to revert to some questions already settled but I
will do so very briefly in order not to overburden the reader who faces so many

pages reflecting the wealth of thought to which the present case has given rise
Though | woul d have preferred the Court to have dealt in greater detail with the
guestion of assistance fromor through N caragua to opposition forces in El Sal -
vador, since the principal issues before the Court were those of self-defence and
resort to the use of force, | will not touch upon the substance of this question

I would al so have preferred different fornmulae to be used here and there in the
Judgnent. Be that as it may, the first issue on which I felt it behoves ne to
make ny position clear is that of the Court's jurisdiction under Article 36 of the
Statute.

I . ASPECTS OF JURI SDI CTI ON

The 1984 Judgnent, as well as the separate or dissenting opinions appended to it,
reveal ed that the case had some highly exceptional aspects beyond the routine
guestions that demand to be answered in determning the Court's jurisdiction
These aspects arose chiefly fromthe fact that, in the League of Nations system
two instrunents were involved in the procedure for accepting the jurisdiction of
the Court as compulsory in all or certain international |egal disputes: the Pro-

© 2007 Thonmson/West. No Cdaimto Oig. US Gov. Wrks.



19861.C.J. 14 FOR EDUCATIONAL USE ONLY Page 136
1986 WL 522 (1.C.J.), 1986 1.C.J. 14
(Citeas: 19861.C.J. 14)

tocol of adherence to the actual Statute of the Permanent Court of Internationa
Justice, and the Decl aration of acceptance corresponding to the so-called Optional
Clause. While the fornmer in all cases required ratification, the latter needed
rati fying only where donmestic | aw so demanded, which was not Nicaragua' s case.

Ni caragua made its Declaration as |long ago as 1929; thus in subsequent Reports
of the Permanent Court of International Justice it was |listed anpobng those States
havi ng nmade a Decl arati on under the ' Optional Cl ause' wthout any requirenent of
ratification (P.C.1.J., Series E, No. 16, 1939-1945, p. 49). It was not however
listed anong States bound by the Clause (ibid., p. 50), because, as was noted,

t hough it had signed the Protocol and had notified the Secretary-General of the
League (by a tel egram of 29 Novenber 1939) that an instrunment of ratification was
to be dispatched, no trace could be discovered of such an instrunment having been
recei ved.

The inplications of this situation revolve on the interpretation of Article 36,
par agraph 5, of the present Court's Statute, and | have to say that the issue may
be seen also in a different perspective than that reflected in the Judgnent of
1984 (1.C. J. Reports 1984, pp. 403 ff.). | feel that the naking of a Declaration
under the Optional Cl ause was not only a nanifestation of *162 Nicaragua's wll -

i ngness to subject itself to conmpulsory jurisdiction but also, ipso jure, a con-
firmation of its will to becone a party to the Statute of the Pernmanent Court of
International Justice. Fromthe viewpoint of intent it was thus tantamount to
ratification of its signature of the Protocol. Formally, it is true, this did not
suffice, and so we are faced here with the classic issue of the relationship
between "will' and 'deed'. For, as this Court has itself remarked:

"Just as a deed without the intent is not enough, so equally the will wthout
the deed does not suffice to constitute a valid legal transaction.' (1.C. J. Re-
ports 1961, p. 31.)

However, one has to bear in mind that in the case of N caragua the will was
clearly mani fested by the whol e procedure, beginning with the acceptance of the
Optional Clause and ending with the tel egram concerning the ratification of the
Prot ocol, evidenced by decisions of the conpetent organs of the State including
signature by the President. The telegramindeed notified these acts to the Sec-
retary-General of the League of Nations. The question arises as to its legal ef-
fects, since the instrunent of ratification was not deposited.

In this context | wish to recall two factors which could not have renni ned
wi t hout | egal effect.

It may of course be argued that ratification is not a nere fornmality. However,
in the present case, nore attention should have been paid to the conduct of the
States concerned, their practice, 'toleration' or 'lack of protest’

The conduct of Nicaragua, in particular, made it clear that it had acquiesced in
bei ng bound to accept the conpul sory jurisdiction of the Court and that this ac-
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gui escence had an effect on the requirement of ratification of the Protocol to the
old Court's Statute - a requirenment nmoreover which could arguably have been re-
garded as otiose now that N caragua's nmenbership of the United Nations had nmade it
a party to the Statute of the new and may have called for a different action

Mor eover one should bear in nind that the process of ratification had been initi-
ated; there was at |least an 'inchoate ratification'; for the process had already
been engaged and conpl eted, on the donestic plane, and the only point of such do-
mestic ratification was to | egalize the international step which had next to be

t aken.

Here | find a very essential factor, and one which, by force of practice over a
peri od of al nost 40 years, could not have remained w thout |egal effect upon an
i nstrument even if legally inperfect.

An inportant factor was undoubtedly the Yearbook of the International Court of
Justice (to whose Statute Nicaragua had beconme a party), which consistently fea-
tured Nicaragua among the States which had accepted its conpul sory jurisdiction,
while adding a footnote: 'the notification concerning the deposit of the instru-
ment of ratification has not, however, been *163 received in the Registry.' Since
1955-1956 it read: 'it does not appear, however, that the instrunent of ratifica-
tion was ever received by the League of Nations.' One wonders how this affected
the heading of the list; and another list in which reference was nmade to Article
36, paragraph 5, of the Statute of the present Court (cf. |I.C. J. Yearbook
1947-1948, pp. 38 ff.).

In considering what value to attach to the Yearbook of the court, which is pub-
lished by its Registrar on the instructions of the Court, one has naturally to
give full weight to the reservation that it 'is prepared by the Registry' and 'in
no way involves the responsibility of the Court', a caveat that 'refers particu-
larly' to

"sunmaries of judgnents, advisory opinions and orders contained in Chapter Vi
[whi ch] cannot be quoted against the actual text of those judgnments, advisory
opi nions and orders and do not constitute an interpretation of them.

However, there is much nore to the matter than this: the Court itself has been
subnmitting annually for sonme years to the General Assenbly of the United Nations a
report, signed by the President of the Court, which becones an official docunent

of the Assenbly and has evidential value. This report has fromthe outset, and

wi t hout any caveat or footnote whatsoever, included Ni caragua anong States having
made decl arations accepting the Court's conpul sory jurisdiction.

The other factor is preparatory work that was needed to bring the case concerning
the Arbitral Award Made by the King of Spain on 23 Decenber 1906 before the Court.
Here the enquiry conducted on the subject by former Judge Hudson, acting on behal f
of Honduras, is not unenlightening.

Hudson approached the Registrar of the Court on this subject under discussion and
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received a very interesting reply:

"I do not think one could disagree with the view you expressed when you said
that it would be difficult to regard Nicaragua's ratification of the Charter of
the United Nations as affecting that State's acceptance of conpul sory jurisdic-
tion. If the declaration of 24 September 1929 was in fact ineffective by reason
of failure to ratify the Protocol of signature, | think it is inpossible to say
that Nicaragua's ratification of the Charter would make it effective and therefore
bring into play Article 36, paragraph 5, of the Statute of the present
Court.' (Letter of 2 Septenber 1955; Counter-Menorial in the present case, Ann
35.)

Not wi t hstandi ng this statenent, Hudson took a very guarded view on the subject,
because in anal ysing the case he arrived at the concl usion:

*164 'It nust be borne in mind that the International Court of Justice has not
deterni ned whether there is any degree to which Nicaragua's Government is bound by
the declaration of 24 Septenber 1929 as to the International Court of Justice.

W thout such deternmination it is inpossible to say definitely whether or not the
Government of Honduras may proceed agai nst the Government of Nicaragua.'
(Counter-Menorial in the present case, Ann. 37.)

He al so visualized the foll ow ng:

'"it is also possible that the action should begin against N caragua in spite of
the fact that the State is not bound by the second paragraph of Article 36 of the

Statute of the International Court of Justice. |If N caragua |ater agrees to the
jurisdiction the situation will be nmuch the same as if it had agreed to a speci al
agreenent in advance of the case.' (lbid.)

Finally it is worth recalling that Hudson, after his exchanges with the Regis-
trar, when publishing his last annual article on the International Court in 1957
continued to include Nicaragua in the list of States parties to the conpul sory
jurisdiction of the Court. The Respondent suggests that he did so 'perhaps in de-
ference to his client, Honduras' and goes on to point out that Hudson neverthel ess
"introduced a new cryptic footnote to Nicaragua's listing: 'See the relevant cor-
respondence'.' (M Hudson, 'The Thirty-fifth Year of the World Court', 51 AJIL,
1957, 17; cf. also Counter-Menorial in the present case, para. 143.)

One shoul d however also recall the statement of the Nicaraguan Ambassador in
Washi ngt on denyi ng that Ni caragua had agreed to subnmit to conpul sory jurisdiction
(ibid., para. 116). Yet there was a special reason for this attitude, and this is
made cl ear.

Ni caragua held that the dispute with Honduras was one which 'ne porte en aucune

facon sur la realite de tout fait qui, s'il etait etabli, constituerait |a viola-
tion d' un engagenent international' (1.C. J. Pleadings, Arbitral Award Made by the
King of Spain on 23 Decenber 1906, Vol. |, p. 132, para. 3; cf. also para. 4).
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These were, then, the special notives in that particular case for N caragua to try
to evade the conpul sory jurisdiction of the Court and to seek a special agreenent
on special conditions.

As is well known, the Parties did conclude a special agreenent, yet, this not-

wi t hst andi ng, Honduras referred in its Menorial to Article 36, paragraph 2, of the
Statute of the Court and also to the Decree of 14 February 1935 of the Senate of
Ni caragua ratifying the Statute and Protocol of the Permanent Court of Interna-
tional Justice, a simlar action undertaken on 11 July 1935 by the Chanber of
Deputies and its publication in the Oficial Gazette in 1939, No. 130, page 1033.
In the same Menorial Honduras referred further to the fact that the Parties had,
on the basis of Article 36, paragraph 2, of the Statute of the International Court
of Justice, recognized its conpulsory jurisdiction (1.C. J. Pleadings, Arbitra
*165 Award Made by the King of Spain on 23 Decenber 1906, Vol. 1, p. 59, paras.
37-39).

If the Registrar referred to above had a negative view on the subject, why did he
continue to publish this information? Obviously, the footnote did not resolve the
problem WAs it not his duty to draw the attention of the respective United Na-
tions organs to it in order to clarify the situation in the light of the circum
stances which arose in the case concerning the Arbitral Award Made by the King of
Spai n on 23 Decenber 1906? Should not the attention of the Court have been drawn
to the status of Nicaragua as he saw it? Clearly the only possible way of arriv-
ing at a definite conclusion would have been for the Court and the Secretary-Gener-
al of the United Nations to be informed in order to resolve the issue. It could
have been decided to i nform Ni caragua accordingly. |Its Governnment could have been
asked to make clear whether it considered itself bound, in which case it nmay have
been requested to clinch the matter, or, if it felt otherwi se, to say so, which
would inmply its deletion fromthe list. This was not done, and no action was
taken for a further 30 years. Here |I cannot avoid concluding that the blane for
this very awkward and ti nme-wasting controversy on the issue of jurisdiction which
caused so many difficulties nmust be laid at the door of the United Nations and
those of its organs which failed to clarify the situation in tine.

If this was so, the reason was not that N caragua was accorded special status or
that the law was interpreted in its favour. Thus any suggestions that the Court
insisted on the exercise of jurisdiction are revealed as hollow. It has never so
conducted itself in the past, and has not done so now. |, for one, have al ways
been inclined to severity in testing the requirenents to this effect.

My final conclusion on the subject of Ni caragua's Declaration is that while that
State's submi ssion to the jurisdiction of the Permanent Court of Internationa
Justice was inperfect, so far as the present Court is concerned, N caragua's
status as a party to the Statute, the effluxion of tine - 40 years' acqui escence
on the part of all concerned - the lack of action by the responsible officials,
must all be taken into account. No |ess essential has been the docunmentary af-
firmati on of Nicaragua's status in the Year-book and Reports of the Court. At all
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events, all these factors had conbined to cure the inperfection which may have
constituted an obstacle in the acceptance of the jurisdiction. For one should
bear in mind that |legal effects, rights and obligations arise in the nost differ-
ent circunstances, some unforeseen and unforeseeable: Iegal relations evolve
sometinmes owing to a strange accunul ation of will and deeds.

On the other hand, the jurisdiction established by the bilateral treaty of 1956
| eaves no room for doubt.

*166 11. JUSTICIABILITY OF THE CASE

I now approach another subject, one raised in the first place by the respondent
State - that of the alleged non-justiciability of the case. This indeed is a very
seri ous objection and needed to be given adequate consideration. In principle, a
case nay be justiciable only if the jurisdiction of the Court has a basis in |aw
and the nmerits of the case can be decided in accordance with |aw, which however
"shall not prejudice the power of the Court to decide a case ex aequo et bono, if
the parties agree thereto' (Statute, Art. 38, para. 2). 1In the present case it
has been clained that the subm ssion of the '|Iawful ness of an all egedly ongoi ng
use of arned force' to the Court for determination is wthout precedent
(Counter-Menorial, para. 480); that 'decisions concerning the resort to force
during ongoing arned conflict are the exclusive preserve of political nopdes of
resolution, which by their nature need not entail determ nations of |egal fault

(ibid., para. 484; also paras. 520 ff.): if a country's security is in jeopardy,
the necessity of using force is alleged to be a purely political or mlitary mat-
ter, thus not a matter such as the Court could possibly decide. It has also been

clainmed, as recalled by the Judgnent, that the matters subject of the Application
were left by the Charter '"to the exclusive conpetence of the political organs' of
the United Nations, in particular the Security Council (ibid., paras. 450 ff.).
Strictly speaking, however, this question of the conpetence of other organs of the
United Nations involves issues of '"judicial propriety' rather than justiciability.

It is also submitted that the 'established processes for the resolution of the
overall issues of Central Anerica have not been exhausted' and that 'adjudication
of only one part of the issues involved in the Contadora Process would necessarily
di srupt that process' (ibid., paras. 532 ff. and 548 ff.). Thus the Respondent
suggests that the dispute is not justiciable.

The Northern Caneroons case is referred to, and in particular the statenent that
"even if the Court, when seised, finds that it has jurisdiction, the Court is not
conpelled in every case to exercise that jurisdiction' (1.C. J. Reports 1963, p.
29). In that case it was held that Caneroon had directed its plea to the Genera
Assenbly, which had rejected it (ibid., p. 32). The Judgnment added that, in the
ci rcunst ances, 'The decisions of the General Assenbly would not be reversed by the
judgment of the Court' (ibid., p. 33). The Respondent in the present case sugges-
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ted that 'the Court should be guided' by the 'considerations' of that case. Wth
all due respect to this reasoning, it is worth recalling that, in the case re-
ferred to, the Court found 'that the resolution [of the General Assenbly] had
definitive effect' (ibid., quoted by the Respondent). But the npbst inportant pas-
sage of the Judgnent states:

*167 'The function of the Court is to state the law, but it nay pronounce
judgment only in connection with concrete cases where there exists at the tinme of
t he adj udi cation an actual controversy involving a conflict of |legal interests
bet ween the parties.” (1.C J. Reports 1963, pp. 33-34.)

In short, it was a 'noot' case. For the Court found that 'circumstances that have
since arisen render any adjudication devoid of purpose' (ibid., p. 38). The sane
view was al so held in the Nucl ear Tests cases: 'The Court therefore sees no reas-
on to allow the continuance of proceedings which it knows are bound to be fruit-
less.' (I.C J. Reports 1974, p. 271, para. 58.) The present case, in contrast,
is one in which the issues are very nmuch alive and in which a clarification of the
| aw can produce positive results. It is above all one in which the action of the
Court may well assist the deliberations of the other organs and internediaries
concerned. The precedents referred to are therefore inept.

Rel i ance has al so been placed on the decision of the Court in the Corfu Channel
case. However, the argunent based on that case was rebutted by recalling that
what was there in question anounted to no nore than a single act involving use of
force, whereas the present case features continuous hostile action. Corfu Channel
has therefore little bearing on whether or not the Court may consider situations
of 'ongoing arned conflict'. However that may be, it should be enphasi zed that
the Parties now before the Court have been at odds for a long tine, yet they min-
tain diplomatic relations, they are not at war, their armes are not engaged in
battle, and the acts of force considered here are not executed by them The Court
is not faced with the "arned forces' of one State acting against another. Thus
the argunent of the necessity of force, or its use by an organ of a State, is not
involved. In a case of this kind it nmay be maintained that there is no predeter-
mned limt to the possibilities of judicial settlement. 1In a nessage of the
Swi ss Federal Council published in 1924 on the occasion of the conclusion of a
treaty for the arbitration and judicial settlement of disputes it was stated that:

"Un Etat n'abdique rien de sa souverainete |orsque, |ibrenment, deliberement, il
assure par avance une solution arbitrale ou judiciaire a tous les differends, sans
exception, qui n'auraient pu etre aplanis par voie de negociations directes. Il
renonce seul enent, par esprit de justice et de paix, a faire prevaloir ce qu'i
consi dere comre son bon droit par des nobyens qui pourraient etre inconciliables
avec |l a conception nmene du droit.' (Feuille federale de |a Confederation suisse
1924, Vol. 111, p. 697.)

In general it is power relationships - or whatever other nanme nay be attached to
this area of relations between States - which render a given | egal dispute indi-
vorci bl e from considerati ons goi ng beyond the | egal object and thus prevent its
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judicial solution

*168 But today the body of international |aw has in any case grown to di nensions
unknown in the past. Alnpst all disputes arising between States have both polit-
ical and | egal aspects; politics and |aw neet at al nost every point on the road.
Political organs, national or international, are under obligation to respect the
law. This does not nean that all disputes arising out of themare suitable for
judicial solution. Need | recall that in the last century and the begi nning of
the present, those concerning 'vital interests' of States, or their 'honour', were
viewed as political, and thus not subject to third-party settlenment? Even a very
m nute di spute may be viewed as touching the vital interests of a State. On the
ot her hand, boundary disputes which frequently involve hundreds of mles of |and,
and vast areas of the ocean - thus concerning the vital interests of many States -

have been nost frequently referred to courts. It is here where subjective and ob-
jective criteria confront one another. |If the first criterion is applied, then of
course the will of the parties, or of one of them is decisive. |If the second is

i nvol ved, one can confirmw thout hesitation that there is no dispute which is not
justiciable. Yet a balance nust be struck between the two criteria: the world we
l[ive in is one where certain notions, though part of the vocabulary of |aw, con-

tinue to be controlled by subjective evaluations. An illustration in this respect
may be found in the field of disarmament: or the very concept of 'bal ance of
power'. If a State were to seek a legal renmedy fromthe Court, relying on the

criterion of 'balance of power', the Court would have to reflect very seriously
before assuming jurisdiction, no matter how well established the Court's forma
conpet ence.

The Court's primary task is to ascertain the law, and to | eave no doubt as to its
meani ng.

Tensi on between the parties is not the decisive factor: it may be the outcone of
an emnently 'legal' dispute. Nor is the test to be sought in the 'inportance' of
the dispute. Sonetimes the officials responsible would prefer to have the dispute
settled by the parties thenselves and not by a group of jurists who are nostly un-
known to them to have it resolved on subjective criteria, by a decision |less
| earned but nore practice-oriented.

It is frequently argued that on matters of great inportance law is |ess precise
while on other, mnor matters it contains nuch nore detail. One could maintain
that the present state of international |aw opens the way to the |egal solution of
al |l disputes, but would such a solution always di spose of the problens behind
t henf

Thus it beconmes clear that the dividing |ine between justiciable and non-
justiciable disputes is one that can be drawn only with great difficulty. It is
not the purely formal aspects that should in ny view be decisive, but the |lega
framework, the efficacy of the solution that can be offered, the contribution the
judgment nay nake to renoving one nore dispute fromthe overcrowded agenda of con-
tention the world has to deal with today.
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*169 The view 'that the Court cannot adjudicate the nerits of the conplaints al-
| eged in the Nicaraguan Application does not require the conclusion that interna-
tional law is neither directly relevant nor of fundamental inportance in the set-
tl ement of international disputes' (Counter-Menorial, para. 531).

In this context reference is made to Lauterpacht's dictum

'"Here as el sewhere care nust be taken not to confuse the limtation upon the
unrestricted freedomof judicial decision with a linmtation of the rule of |aw
[ FN1] .

However, Lauterpacht al so nmintained that:

"there is no fixed limt to the possibilities of judicial settlenment. All con-
flicts in the sphere of international politics can be reduced to contests of a
| egal nature. The only decisive test of the justiciability of the dispute is the
wi | lingness of the disputants to submt the conflict to the arbitrament of |aw'
(Ibid.)

Anong the reservations contained in the Respondent's declaration recognizing the
Court's jurisdiction, there is none which would exclude di sputes of the character
reflected in the present case. For it is not anong those decl arants which have
accepted the conpul sory jurisdiction of the Court with the exception of 'disputes
arising out of any war or international hostilities', or '"affecting the national
security'

Once the case is brought before it, the Court is obviously not bound by the reas-
oning of either party, which may attach to the dispute different [abels. Here it
need not accept the reasoning of Nicaragua and in fact it does not on severa
points. In this context it may be of interest to recall some comments on the
Judgnent in the United States Di pl omati c and Consul ar Staff in Tehran case made by
a recogni zed authority on the International Court of Justice:

"According to one doctrine of justiciability of disputes, it would be difficult
to i mgine a nore tension-laden and therefore non-justiciable dispute. The al-
| eged non-justiciable character of the dispute was underscored by lran in its |et-
ter of 9 Decenber 1979 to the Court [FN2].'

"In the view of the United States, the case was eminently justiciable.' [As
the Applicant's Agent stated in presenting the case at the phase of Provisiona
Measures:] 'this case presents the Court with the nost dramatic opportunity it
has ever had to affirmthe rule of law *170 anong nations and thus fulfil the

world community's expectations that the Court will act vigorously in the interests
of international |law and international peace [FN3]'. 'It would seem [says G oss]
that the Court lived up to these expectations.' 'There is no doubt that this case

represents a landmark in the relations between the United States and the Court.
[ The author adds:] 'This then is the first tine in 35 years that the United States
has turned to the Court [FN4].
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Finally, the justiciability of the present case is not affected by any other
nmeans tried by the Parties in order to solve their disputes. As | indicated sone
ti me ago:

"There are obviously sonme di sputes which can be resolved only by negoti ati ons,
because there is no alternative in view of the character of the subject-matter in-
vol ved and the neasures envisaged. But there are many other disputes in which a
conmbi nati on of methods would facilitate their resolution. The frequently unortho-
dox nature of the problenms facing States today requires as many tools to be used
and as many avenues to be opened as possible, in order to resolve the intricate
and frequently multi-dimensional issues involved. It is sonetines desirable to
apply several nethods at the sane tinme or successively. Thus no inconmpatibility
shoul d be seen between the various instruments and fora to which States may re-
sort, for all are mutually conplementary [FN5].

E

[11. JUDI Cl AL ERRCR

Anat ol e France had one of the heroes of his stories, Judge Thomas de Maul an, say:
"un juge soucieux de bien renplir sa fonction se garde de toute cause d'erreur

Croyez-le bien, cher nonsieur, |"'erreur judiciaire est un mythe.' Yet such errors
do occur, to all. As Justice Frankfurter stated in the United M ne Wrkers case:
"Even this Court has the last say only for a tinme. Being conposed of fallible
men, it may err.' (330 US 308, quoted in his concurring opinion in the fanous

Littl e Rock School case: 358 US 22.)

As an illustration of this unfortunate fact, | myself find upon reflection that
the Order of 4 Cctober 1984 (1.C. J. Reports 1984, pp. 215 ff.), should *171 have
granted El Sal vador a hearing on its declaration of intervention. In that Order
the Court took note that El Sal vador reserved

"the right in a |ater substantive phase of the case to address the interpreta-
tion and application of the conventions to which it is also a party relevant to
t hat phase’

One m ght have hoped or expected that El Sal vador would at the | ater stage - the
"substantive phase' - deal with all the issues of interest to it, and thus assist
the Court in the performance of its task.

However, while there was no adequate reason to grant El Sal vador the right of in-
tervention at the jurisdictional stage, it would probably have been in the in-
terest of the proper admnistration of justice for the Court to have granted 'a
heari ng' and thus to have becone nore enlightened on the issues El Sal vador had in
mnd; at the very least, it would have prevented an inpression of justice 'not
bei ng seen to be done'. It is, after all, 'of fundanental inportance that justice
shoul d not only be done, but should manifestedly and undoubtedly be seen to be
done' (Lord Hewart in The King v. Sussex Justices ex parte MCarthy, 1 K B.
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[1924], pp. 256 and 259).

However, 'l sonetinmes think that we worry ourselves overnuch' - Justice Cardozo
once exclaimed - 'about the enduring consequences of our errors. They may work a
little confusion for a time. The future takes care of such things.'

M ght it not be a slight exaggeration to draw fromthe error to which | refer
conclusions totally unrelated to it?

V. REG ONAL EFFORTS TOMARDS A SCLUTI ON

The Court's decision is intended to resolve the dispute between the Parties sub-
mtted to it in the present case.

However, it is also greatly to be hoped that it will serve to dinmnish the basic
tensi on and confrontati on between them It should give occasion to the opening of
a new chapter in their mutual relationship and to the redoubling of efforts to as-
sist themin the resolution of their conflict.

The Court should take note with satisfaction of the well-known diplomatic initi-
ative undertaken in 1983 by four countries of the area: Colonbia, Mexico, Pananma
and Venezuela. |Its purpose was to reach a regional arrangenent including those
States and the five countries of Central Anerica - anong them Nicaragua. This
pl an was conmended by the *172 Security Council of the United Nations (res. 530,
19 May 1983) and the group was urged 'to spare no effort to find solutions to the
problens of the region'. Sinmlar action was taken by the General Assenbly (res.
38/ 10 , 11 Novenber 1983) and the CGeneral Assenbly of the Organization of Anerican
States (AC/res. 675 (XXI'l- 6/83 ), 18 Novermber 1983).

It is noteworthy in how consistent and determnmined a fashion the Goup has contin-
ued its efforts, addressing itself to basic economic, social, political and secur-
ity concerns which plague the region. This has been borne out by a series of
neetings, draft agreements and continuous consultations.

I am confident that the Governnents of the 'Contadora G oup' States are genuinely
concerned to fulfil the task they voluntarily accepted: to secure peace, territ-
orial integrity and econom c devel opment in the countries of Central Anerica;

i.e., N caragua, Costa Rica, Honduras, El Salvador and Cuatenal a.

At a recent stage the interest in these problens has grown and other Latin Amer-
ican States - Argentina, Brazil, Peru and Uruguay - have established the so-called
"support group' to work in co-operation with the Contadora G oup

While the Court was dealing with the case, representatives of all these States
met in order to prepare the Contadora Act. The neeting held in Guatemala City (15
January 1986), followi ng the inauguration of the first civilian President after 32
years, was viewed as particularly successful. The last neeting held in May 1986
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recorded sone progress but as yet has not produced the hoped-for treaties.

This remains the best way for the solution of the conflict: one in which the Ap-
plicant and other Central American States woul d undertake clear and unequi voca

obl i gati ons and whi ch woul d be guaranteed by other Latin American States with the
participation of the respondent Governnment. Both Parties, then, should co-operate
with the Contadora G oup as the nost-qualified internediary.

As the Court held in the past, its real function, whatever the character of the
dispute, is '"to facilitate, so far as is conpatible with its Statute, a direct and
friendly settlement' (P.C.1.J., Series A, No. 22, p. 13). It has stressed on oth-
er occasions the great desirability of a negotiated settlenment (P.C. I.J., Series
A/B, No. 78, p. 178).

Therefore, while it is ny profound conviction that a peaceful solution of the

di spute remains a realistic possibility and the only feasible one, | consider the
Court should in the neantinme have stressed that, in order not to disturb such a
solution, both Parties should refrain fromany activities likely to aggravate or
conplicate their relationship and should do everything in their power to speed up
their efforts, jointly with the States nentioned, to reach the required agreenent
on reconciliation, and on co-operation in various donains.

The Judgnent can thus make a constructive contribution to the resolution *173 of
a dangerous dispute - paving the way to stability in a region troubled for decades
by conflict and confrontation.

This Court can nmake contributions in many other cases and resolve controversies
whi ch troubl e good relations between States. This is the task to which the Court
is conmitted.

(Si gned) Manfred LACHS.

*174 SEPARATE OPI NI ON OF JUDGE RUDA

1. | have voted in favour of the decisions adopted by the Court in the operative
part, with the exception of subparagraph (1), relating to the application of the
reservation made by the United States of Anmerica, at the time of the acceptance of
the jurisdiction of the Court, under Article 36, paragraph 2, of the Statute,
which is known as the 'Vandenberg Reservation'.

2. This favourable vote does not nean that | share all and every part of the
reasoni ng followed by the Court in reaching the sane concl usions. Neverthel ess,
feel it necessary to state ny views only on certain subjects which are inportant
enough to deserve a separate opinion and on which | think that the Court should
have taken a different approach

. THE UNI TED STATES AGENT' S LETTER OF 18 JANUARY 1985

3. In his letter of 18 January 1985, the Agent of the United States conveyed the
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position of his Governnent on the Court's Judgment on jurisdiction and adni ssibil -
ity, given on 26 November 1984. The letter states in its final part:

"Accordingly, it is ny duty to informyou that the United States intends not to
participate in any further proceedings in connection with this case, and reserves
its rights in respect of any decision by the Court regarding Nicaragua's clains.’

4. | fully agree with the statenent of the Court in paragraph 27 that a State
party to proceedi ngs before the Court nay decide not to participate in them But
do not think that the Court should pass over in silence a statenent whereby a
State reserves its rights in respect of a future decision of the Court.

5. Article 94, paragraph 1, of the United Nations Charter says in a clear and
sinmple way: 'Each Menber of the United Nations undertakes to conply with the de-
cision of the International Court of Justice in any case to which it is a party.'

6. No reservation nade by a State, at any stage of the proceedings, could derog-
ate fromthis solem obligation, freely entered into, which is, noreover, the
cornerstone of the system centred upon the Court, for the judicial settlenent of
i nternational disputes. The United States, |like any other party to the Statute,

i s bound by the decisions taken by the Court and there *175 is no right to be re-
served but the right to have them conplied with by such other parties as they may
bi nd.

I'l. PROVISO (C) TO THE UNI TED STATES DECLARATI ON OF 1946

7. In a separate opinion to the 1984 Judgnment, on this case, concerning the jur-
i sdiction of the Court and the adm ssibility of the Application, | tried to ex-
plain, in paragraphs 13 to 27, nmy opposition to applying this part (proviso (c))
of the United States declaration of 1946.

8. In the present Judgment the Court has devel oped its argunents on this subject
at sone length. However, | regret to say that | have not been convinced by its
reasoning and | continue to think that the reservation is not applicable, for the
same argunents as | put forward in 1984.

I'11. SELF-DEFENCE

9. | have voted in favour of the decision of the Court, appearing in subparagraph
(2) to reject the plea of collective self-defence raised by the United States, but
if | reached the same conclusions as the Court, in the matter of the alleged as-
si stance given by Nicaragua to rebels in El Salvador, | did so through a different
met hod, which | wi sh to summarize here

10. In paragraph 230 the Court expresses the follow ng:

"As stated above, the Court is unable to consider that, in customary interna-
tional law, the provision of arnms to the opposition in another State constitutes
an arned attack on that State. Even at the tine when the arns flow was at its
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peak, and again assum ng the participation of the N caraguan Governnent, that
woul d not constitute such arned attack.'

And the Court added in paragraph 247

'"So far as regards the allegations of supply of arns by N caragua to the arned
opposition in El Salvador, the Court has indicated that while the concept of an
arnmed attack includes the despatch by one State of armed bands into the territory
of another State, the supply of arns and other support to such bands cannot be
equated with arnmed attack.'

11. | fully agree with this statenent and others made by the Court in the sane
sense. It does not mean, of course, that assistance to rebels in another country
could not be considered illegal under other rules of international |aw, such as

the obligations not to intervene in the internal affairs of *176 another State and
to refrain in international relations fromthe threat or use of force against the
territorial integrity or political independence of another State. But here the
guestion to be decided in regard to the plea of the United States is whether the
justification of self-defence in the case of assistance to rebels is valid or not
under customary international law. M reply, just like the one given by the
Court, is in the negative.

12. If, juridically, assistance to rebels cannot, per se, be justified on grounds
of self-defence, | do not see why the Court feels bound to analyse in detail the
facts of the case relating to such assistance. Neither do | perceive the need for
entering, in the Judgnent, into the questions of the requirenents, in the case of
collective self-defence, of a request by a State which regards itself as the vic-
timof an arned attack, or a declaration by that State that it has been attacked
or of its subm ssion of an imediate report on the nmeasure taken in the exercise
of this right of selfdefence

13. Fromny point of viewit would have been sufficient to say, just as the Court
does in its conclusions, that even if there was such assistance and flow of arnmns,
that is not a sufficient excuse for invoking self-defence because, juridically,
the concept of 'armed attack' does not include assistance to rebels.

14. Therefore, | have a different nethod of approach fromthat of the Court, even
t hough | reach the sane concl usi ons.

15. Followi ng the logic of my reasoning, | pass no judgment as to what the Court
says on such facts as may underlie the clained justification of collective self-
defence. | share, however, the findings of fact and | aw of the Court on the

transborder incursions in the territory of Honduras and Costa Rica.

V. THE 1956 TREATY OF FRI ENDSHI P, COMVERCE AND NAVI GATI ON

16. | voted in the 1984 Judgnent, together with another judge, against accepting
the 1956 Treaty of Friendship, Commerce and Navigation as a basis for the juris-
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diction of the Court to entertain the dispute and | have expressed ny reasoning in
a separate opinion. However, | consider that in regard to the present Judgnent |
was obliged to vote on the question whether the United States has acted in breach
of this Treaty. The question of jurisdiction and that of the breach of a treaty
are of a different juridical nature; the Court could be inconpetent for |ack of
consent to go into the nmerits of a dispute, but that does not nean that the States
in the controversy might have not violated a rule of international law. Once the
Court has established its conpetence, a judge is bound to decide on the nerits of
the case, even if he was in the minority on the question of jurisdiction. O her-
wi se, in the event that a judge had voted agai nst both sources of *177 jurisdic-
tion, as has happened in this case, that judge would have no standing for parti-
cipating in the nerits stage, which would be an absurd proposition

17. For these reasons, | participated in the discussions and voted on the ques-
tion whether the United States had acted in breach of the 1956 Treaty of Friend-
shi p, Conmerce and Navi gati on

(Signed) J. M RUDA

*178 SEPARATE OPI NI ON OF JUDGE ELI AS

I have voted, w thout enthusiasm for subparagraphs (2) to (16) of the operative
cl ause, but | consider that subparagraph (1) of the operative clause is out of

pl ace in the present Judgnment. It is inappropriate because it is contradictory to
t he Judgnent already given in 1984, which, fromthe standpoint of the Court, is

difficult to attenpt to anend now. It has no organic or even synbolic relation to
t he remai ni ng operative subparagraphs. | hesitate to call it a nere concession to

expedi ency, but find it linguistically colourless and procedurally out of place

By the Court's Judgnment of 26 Novenmber 1984 the question of the Vandenberg Reser-
vation was definitely left in abeyance, pending any intervention by El Sal vador,
Honduras or Costa Rica in the current phase of the proceedings, on nerits and re-
paration; since none of the three countries has sought to intervene, the reserva-
tion is of no further relevance.

I cannot accept what appears to ne to be the enploynment by the Court of Article
53 of the Statute to endow itself with the power to interpret and revise its own
previ ous Judgnent on jurisdiction and adm ssibility, by an extended interpretation
of Articles 60 and 61 of the Statute. Such a power could not be exercised even if
t he non-appearing Respondent itself had requested it at this stage. It is thus
even nore remarkabl e that the Court should attenpt to i nvoke such a power for the
benefit of non-parties to the present case (like El Sal vador, Honduras and Costa
Ri ca).

I do not intend to make general remarks either on the Judgnent itself or on Judge
Schwebel ' s di ssenting opinion because | believe that the reader hinself will read

© 2007 Thonmson/West. No Cdaimto Oig. US Gov. Wrks.



19861.C.J. 14 FOR EDUCATIONAL USE ONLY Page 150
1986 WL 522 (1.C.J.), 1986 1.C.J. 14
(Citeas: 19861.C.J. 14)

and judge. | would however like to say a few words on two attacks | aunched
agai nst me personally in two separate paragraphs, 109 and 115 of Judge Schwebel's
di ssenting opinion, together with their acconpanying remarks.

As for the reference to the Press Release, | wish to say very briefly as foll ows:

By its Order of 4 Cctober 1984 the Court after deliberation, decided not to hold
a hearing on the Declaration of Intervention of El Salvador filed on 15 August
1984 and that the Declaration was inadm ssible inasnmuch as it *179 related to the
then current phase of the proceedings. These decisions were taken after consider-
ation by the Court of the Declaration of El Sal vador and of the witten observa-
tions thereon submitted by Nicaragua and the United States pursuant to Article 83
of the Rules of Court, the tine-limt for which had been set at a date, 14 Septem
ber 1984, prior to the opening of the oral proceedings on the questions of juris-
diction and admi ssibility. The opening of those oral proceedi ngs havi ng been
fixed for the afternoon of 8 October 1984, this date was nade public in advance,
after consultations, in accordance with standard practice, by neans of a press
comuni que i ssued on 27 Septenber 1984, which indicated also that the Court was
sei sed of a Declaration of Intervention of El Salvador. There is nothing inherent
in the Statute and Rules of Court that would have prevented the Court, had it so
deci ded on 4 QOctober 1984, from holding a hearing on the Declaration before or
during the oral proceedings on the questions of jurisdiction and adm ssibility to
open on 8 Cctober 1984, or El Sal vador from submitting during those proceedi ngs
its observations with respect to the subject-matter of the intervention pursuant
to Article 86 of the Rules of Court. Under Article 82 of the Rules of Court, a
State which desires to avail itself of the right of intervention conferred upon it
by Article 63 of the Statute shall file its declaration to that effect as soon as
possi ble and 'not later than the date fixed for the opening of the oral proceed-

ings'. It is thus evident that only after such a date is announced can ot her
St at es know whether or not a declaration is filed within the tine-limts pre-
scribed by the Rules of Court. It is significant that Judge Oda, who is cited by

Judge Schwebel, did vote with the majority of the Court to reject El Sal vador's
Decl arati on of Intervention.

Wth regard to the interview referred to by Judge Schwebel, he should recall that
it took place in the Court on 12 Decenber 1984, after repeated requests by the As-
sociated Press to the First Secretary in charge of information matters, to per-
suade ne to grant an interview on the Judgment which we delivered on 26 Novenber
1984, holding that the Court had jurisdiction to hear the case brought by
Ni caragua. The First Secretary was present throughout the question and answer in-
tervi ew and demanded fromthe interviewer a prom se that he would |l et us see the
transcript fromthe tape recordi ng which he had nmade before any publication.

Judge Schwebel's account in his witten dissenting opinion was the first that the
First Secretary and | had ever seen of the account narrated in the opinion togeth-
er with the coments of outsiders, who are not Menbers of the Court, also cited by
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Judge Schwebel. Apart fromthe slants given to my alleged remarks, | confirmthat
the gist of what | am supposed to have said is quite correct and |I very much re-
gret the use made of it in a Menber of the *180 Court's dissenting opinion to a
Judgnent which still confirns that the United States of America was found wong by
the Court even under a new President, on all the essential points mde by

Ni caragua agai nst it.

(Signed) T. O ELIAS.

*181 SEPARATE OPI NI ON OF JUDGE AGO

[ Transl ati on]

1. In the separate opinion which | appended to the Judgnment of 26 November 1984
on the jurisdiction of the Court and the admissibility of the Application in the
present case, | explained why | had felt able to vote in favour of the finding
that the Court had 'a jurisdiction in the present case enabling it to proceed to
examination of the nerits', convinced as | was that sufficient warrant for this
finding was to be found in the existence between the Parties, under Article 36,
paragraph 1, of the Statute of the Court, of a valid and indisputable jurisdic-
tional link, one contractually and unchal |l engeably established in Article XXV,
paragraph 2, of the bilateral treaty of Friendship, Comerce and Navi gati on con-
cluded on 21 January 1956. On the other hand, | rejected the majority view of the
Court that another jurisdictional |ink between Nicaragua and the United States of
America existed under Article 36, paragraph 2, of the Statute. Here | had reached
my conclusion - which I feel bound to confirm given the unshaken constancy of mny
conviction on the matter - because, to my mnd, Nicaragua's alleged acceptance of

the Court's conpul sory jurisdiction was not and had never beconme real. The inten-
tion manifested on the subject in 1937 had at no tine materialized in the form
undert aki ng which al one woul d have possessed legal force. It followed that no ob-

ligation had yet been accepted or even cone into being on the date of the extinc-
tion of the Permanent Court of International Justice, so there was no obligation
whi ch could be 'maintained after that date, since it is inpossible to maintain
what does not yet exist. And if the obligation itself did not exist, neither
could it have any effects that might conceivably be transferred fromthe Pernanent
Court to its successor, the International Court of Justice. In sum the declara-
tion of acceptance of the Court's conpul sory jurisdiction which had been nmade by
the United States of America on 14 August 1946 was not matched, as it indispens-
ably had to be, by an equally valid acceptance on the part of Nicaragua; hence no
jurisdictional link could be founded on such a basis between the two States.

2. If the majority of the Court had in 1984 adopted the same position as certain
judges, the result in the present, nerits phase of the case would have been that
only acts that m ght be regarded as breaches of obligations under the Treaty of 21
January 1956 could be taken into consideration as acts whereby the United States
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of America might have incurred international responsibility towards N caragua.
However, the situation is otherwi se, since the mgjority of the Court, in the 1984
Judgnent, approved and gave *182 pride of place to the idea that a jurisdictional
[ink existed between the Parties on the basis of the coincidence of two unilatera
decl arations accepting the Court's conpul sory jurisdiction, both of which, and no
| ess that of Nicaragua than that of the United States, had in its view been regu-
larly made. Though sonewhat reluctantly, | have felt obliged to respect the ma-
jority decision of the Court, which is nowres judicata, and accordingly to agree
to reason in the present nerits phase on the basis of the supposition that when
proceedings were instituted two different links of jurisdiction existed between
the Parties. O those two links, the one based upon the Optional Clause in Art-
icle 36, paragraph 2, of the Statute was manifestly of w der scope and was bound
to receive the main enphasis.

3. As it happens, nmy scruples in this connection have to sone extent been
softened, though not entirely renmoved, on account of the recognition by the nmajor-
ity of the Court, in the present phase, of the effect of the restriction placed on
the acceptance of its compul sory jurisdiction through the "nultilateral treaty re-
servation', also known as the 'Vandenberg Reservation' fromthe name of the Senat -
or who successfully presented it for the approval of the United States Senate.
Under that reservation, the United States' acceptance of the Court's conpul sory
jurisdiction did not extend to:

"disputes arising under a nmultilateral treaty, unless (1) all parties to the
treaty affected by the decision are also parties to the case before the Court, or
(2) the United States of Anerica specially agrees to jurisdiction [FNL]'.

4. In this connection, the Court, in its Judgnment of 26 November 1984 on ques-
tions of jurisdiction and admi ssibility, had declared that the objection advanced
by the United States of America with regard to the exclusion fromits acceptance
of the Court's jurisdiction under the Optional Clause of 'disputes arising under a
multilateral treaty' raised a problem'concerning matters of substance relating to
the nerits of the case'. This had led the Court to the conclusion that the objec-
tion did not possess an 'exclusively prelinminary' character and could not in the
ci rcunst ances constitute an obstacle to its entertaining the nerits of the case,
gi ven that N caragua's Application did not solely conplain of breaches of nulti-
| ateral conventions but also relied, quite apart fromthe bilateral treaty of
1956, on a nunber of principles of 'general and customary international law . In
this, the nerits phase, the Court has accordingly been entirely consistent and
proceeded to exam ne the question raised by the Respondent in its objection.

*183 5. It is in paragraphs 42 ff. of the present Judgment that the Court has
given its ruling on the consequences arising fromthe United States' nultilatera
treaty reservation in the present case. |In doing so it has relied in the main on
the following two points: (a) the original source of its jurisdiction to pass
upon a dispute involving a particular State is always that State's consent, which
inplies, inter alia, that any State accepting its conpul sory jurisdiction under
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the Optional Clause is entirely free to restrict that acceptance in any way it

wi shes and, nore especially, to exclude disputes arising out of certain categories
of treaty; (b) in the instant case, at |least one third State, nanely El Sal vador,
had to be considered as potentially 'affected" by any decision involving the ap-
plication of certain nultilateral treaties including, but not linmted to, the
Charter of the United Nations and that of the Organization of Anerican States.

The necessary consequence was that the application of those instruments was ex-
cluded so far as the decision of this case was concerned. Thus the Court rightly
rejected the idea of setting up against the United States an interpretation of the
' Vandenberg Reservtion' which would be manifestly different fromthe one al ways
advanced by that Party and reduce it to nere redundancy. |t can never be suffi-
ciently enphasi zed that acceptance of the Court's conpul sory jurisdiction on the
basis of Article 36, paragraph 2, of its Statute is a sovereign, voluntary act the
effects of which are strictly confined to the linits within which it was conceived
and intended. The Court therefore proceeded correctly in holding itself obliged
to conclude that the jurisdiction conferred upon it by the declaration of accept-
ance which the United States made in 1946 under Article 36, paragraph 2, of the
Statute did not enable it to entertain the conplaints subnitted by Ni caragua con-
cerning the violation of the treaties in question. But at the same tinme and, in ny
view, in perfect accord with its prenmises, it held that its jurisdiction to pass
upon Nicaragua's conplaints regarding the violation by the United States of oblig-
ations under rules proceeding fromcustomary international |aw or the 1956 FCN
Treaty remrai ned intact.

6. G ven the starting-point of the Court's reasoning, | cannot but find the con-
clusion it reached entirely correct. | have also to acknow edge its concern to
uphol d the independent existence in customary international |aw of each of the
rules it has applied in the case. Even so, | am bound to express serious reserva-
tions with regard to the seemng facility with which the Court - while expressly
denying that all the customary rules are identical in content to the rules in the
treaties (para. 175) - has neverthel ess concluded in respect of certain key mat-
ters that there is a virtual identity of content as between customary internation-
al law and the law enshrined in certain major nultilateral treaties concluded on a
uni versal or regional plane. | amready to agree with the Court that, so far as
the basic rule prohibiting use of force is concerned (para. 188), and even the
rule requiring respect for the territorial sovereignty of other States (para.

212), there may be a cl ose correspondence between unwitten general international
law and the witten | aw enbodied in the Charter. But | remin *184 unconvi nced
that, for exanple, certain restrictive requirenents on which the Charter makes re-
sort to self-defence conditional are also to be found in customary internationa
law. And | amstill inclined to doubt whether the customary international |aw
that exists not only at universal [FN2] but also at regional level in the Americas
has al ready endorsed all the achievenments of treaty | aw where the prohibition of
intervention is concerned. | am noreover nost reluctant to be persuaded that any
broad identity of content exists between the Geneva Conventions and certain 'funda-
ment al general principles of humanitarian |law , which, according to the Court,
were pre-existent in customary law, to which the Conventions 'nerely give expres-
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sion' (para. 220) or of which they are at nmost 'in some respects a devel opnent’
(para. 218). Fortunately, after pointing out that the Applicant has not relied on
the four Geneva Conventions of 12 August 1949, the Court has shown caution in re-
gard to the consequences of applying this idea, which in itself is debatable.

7. There are, simlarly, doubts which | feel bound to express regarding the idea
whi ch occasionally surfaces in the Judgnment (paras. 191, 192, 202 and 203) that
the acceptance of certain resolutions or declarations drawn up in the framework of
the United Nations or the Organi zation of Anmerican States, as well as in another
context, can be seen as proof conclusive of the existence anong the States con-
cerned of a concordant opinio juris possessing all the force of a rule of custom
ary international law. | shall confine nyself here to a nere placing of these im
pressions on record, while enphasizing that such reservations as | m ght express
on the points concerned do not carry the inplication that | should disagree with
the basic findings of the Judgnent.

8. Conming now to those aspects of the present case which nore specifically and
exclusively concern the nmerits, | would first point out that the findings reached
by the Court in the present Judgnment coincide in the main with those which, from
anot her angle, it had already adunbrated in its Oder of 10 May 1984 on the re-
guest for provisional neasures filed by Nicaragua on 9 April of that year. Need-
| ess to say, the present analysis is developed at far greater length and the reas-
oning presented in order to underpin the findings is far nore substantial. But
the fact renmains that the acts which the Court today considers should be inputed
to the United States of Anerica are the sane as the decision on provisional neas-
ures had succinctly nentioned, while, nore particularly, the breaches of interna-
tional *185 | aw which the Court now hol ds those acts to have constituted are prac-
tically the sane as al ready enunerated under B (1) and (2) in paragraph 41 of the
Order of 10 May 1984. The obligations now declared to have been violated are vir-
tually the same as those found to exist on that previous occasion: the obliga-
tions not to intervene in the internal affairs of another State, to refrain from
any recourse to the threat or use of force against the territorial integrity or
political independence of another State, to accord its territorial sovereignty
full respect and not to disrupt or endanger its maritinme commerce. At the tine, |
vot ed knowi ngly and conscientiously in favour of the decisions adopted by the
Court on these various points, and at the present juncture | see no reason to do
ot herw se.

9. Nevertheless, | cannot but be struck by the presence in the Judgnent now
rendered - with of course ny own participation - of certain aspects in the ap-
prai sal of the factual and |egal situation which are in my view nutually incon-
sistent and appear to call for some rectification

10. The first concerns the perspective in which the Judgnent appears to place and
envi sage the case on which the Court was required to give its decision. To ny
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mnd, it is inpossible to grasp the overall, neaningful reality of this case

wi t hout keeping in view the fact that the soil in which the present dispute

bet ween Ni caragua and the United States gerninated, and fromwhich it sprang, was
conmpounded of a situation of civil strife, of conflict within a State. Today al so
this situation characterizes the present case to a greater degree than appears to
have been realized

11. Not, of course, that the Judgment conpletely ignores this situation. \Where
the Court expresses its position with regard to the breaches of the rules of hu-
manitarian |aw committed in the instant case, it does indeed point out (in para
219) that:

'The conflict between the contras' forces and those of the Governnment of
Ni caragua is an arned conflict which is 'not of an international character'. The
acts of the contras towards the Ni caraguan Governnment are therefore governed by
the | aw applicable to conflicts of that character; whereas the actions of the
United States in and agai nst Nicaragua fall under the legal rules relating to in-
ternational conflicts.'

Thi s observation is certainly correct. | readily acknow edge, noreover, that in
its description of the various fornms of aid and assistance provided by the United
States to the contra rebels, the Court has deliberately avoi ded maki ng use of cer-
tain expressions, proposed by the Applicant, which would have given rise to dan-
gerous anmbiguity, precisely in connection with the question as to the internation-
al nature of the conflict between those rebels and the forces of the Sandini st
government. Thus the Court (in paras. 113 and 114) has refused to go along with
the Applicant's assertions that the contra forces are nere bands of 'nercenaries’
recruited by the *186 United States of America for its own ends, or in other words
that they are a kind of foreign |legion constituting an auxiliary body in the
United States arnmed forces. | nust also add that the very fact of construing the
mul tifarious fornms of assistance to the contras as a kind of unlawful intervention
by one State in the internal conflicts of another provides further evidence that
the Court has seen this essential aspect for what it is.

12. On the other hand, in the Court's manner of presenting the two sides in con-
tention and, above all, the origins and causes of the internal conflict that broke
out in Nicaragua, it seenms to me that the Judgnent fails to accord sufficient
wei ght to the inportant changes that took place in that country during the nonths
i medi ately following the fall of the Sonpbza government. |In saying this, it is
not my intention to question the Judgnent's interpretation (in paras. 260-262) of
the points included in the 'Plan to secure peace' that the coal escent anti-Sonpza
el ements had drawn up during the final stage of the liberation struggle agai nst
the dictatorship and that the Junta of the CGovernment of National Reconstruction
of Ni caragua had comunicated to the Secretary-CGeneral of the Organization of
American States in response to the resolution of the XVIIth Meeting of Consulta-
tion of the Mnisters for Foreign Affairs of that Organization. Neither am| here
concerned to deny the finding that the communication of this plan was nerely a
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"political prom se' devoid of all binding | egal force, even though I still have
some doubts in that respect; for | cannot understand how the Organization of Amer-
i can States menmber governments coul d have agreed to adopt such an exceptional
neasure as the withdrawal of recognition froma governnment which, however dictat-
orial and hateful, was undeniably in charge and, fromthat angle, 'legitimte' un-
| ess they possessed a solid guarantee that it would be replaced by a governnent

of fering the precise characteristics defined in the peace plan, one of a kind

whi ch the nenbers of the Organization, with the exception of the Sonpbza governnment
itself, all hoped to see materialize.

13. What | wish here to stress is sinply the fact that at the tinme when the gov-
ernnment which the Judgnent itself, at the rare points where it nentions it, styles
a 'denocratic coalition' (para. 18) 'the denpcratic coalition government' (para
19) or 'the CGovernnent of National Reconstruction' (para. 167) took office in Mn-
agua it corresponded in its conposition, however provisional that may have been,
to the various points in the 'Plan to secure peace'. It was only later that mat-
ters changed. As | have found confirmed by many pieces of testinmony, and inter
alia by accounts of a very recent on-the-spot inquiry in Nicaragua [FN3], the
various political trends whose adherents had taken part in the overthrow of the
di ctatorship were indeed represented in the government initially resulting from
the revol utionary struggle. This governnent clearly stated its intention of set-
ting up a stable regine characterized by denocratic pluralism political, economc
*187 and trade-union freedom and non-alignnment in international relations. Only
|ater, and only after a sudden change, did a government cone to power which was
excl usively Sandinist in conplexion. That is to say, the new government which re-
pl aced the first towards the end of 1979 was practically uniformin its make-up
and followed a very different line fromits predecessor in regard to domestic
policy, the organization of industrial and agricultural production, trade-union
policy, the structure of the armed forces, foreign policy and international rel a-
tions. By reaction, this developnment led to the formati on of an opposition in-
cluding elements fromsome very disparate backgrounds, an opposition which gradu-
al Iy gai ned ground despite being subjected to close surveill ance and nmeasures of
restriction. In this clainmate, the el ections organi zed by the governnent were
boycotted by the political parties which denied their denocratic regularity; re-
| ati ons between the civil authorities and the church worsened; there was a grow
ing split between the traditional trade unions and those ow ng all egiance to the
governnment; the conditions of the ethnic mnorities deteriorated. On account of
t he conbi nati on of these factors, various groups belonging to the trends opposed
to the new reginme left the country, feeling driven to seek refuge in exile. As it
happens, once in exile, the new refugees felt reluctantly inpelled to seek the
col | aboration of the apparently sparse remmants of the Sonbza guard with a viewto
setting up a coalition of rebel forces capable of fighting in order to provoke a
devel opnent of the situation such as m ght enable themto return home in new cir-
cunstances. But this turn of events should not be allowed to obscure the fact
that underlying the civil conflict in question there was the determ ning factor of
a split between the various conmponents of the coalition that had opposed the So-
noza dictatorship and brought about its downfall. Neither nust it be allowed to
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obscure the fact that the receipt by these refugees of the nassive and multifari-
ous aid and assistance that was vital for their action has not turned theminto
anyt hi ng other than they were, has not erased their identity as part of the

Ni car aguan people or rendered their fight against the governnent of their country
anything other than a civil struggle. In ny opinion, the Court could and shoul d
in its Judgnent have delved nore deeply into this aspect for the sake of a better
under standi ng of the various facets of this case, though in saying this |I have no
i ntention of seeking any substantial nodifications in regard to the findings
reached on this subject.

14. The other aspect to which | would like briefly to refer concerns the question
whet her the various categories of acts the subject of the Applicant's allegations
are or are not inputable to the Respondent qua acts giving rise to international
responsi bility.

15. Here | consider that the findings of the Judgnent, at |east where *188 cer-
tain acts are concerned, nerit unhesitating concurrence. Anong the accunul ation
of acts conpl ai ned of by Nicaragua, the Court was entirely right in returning an
affirmati ve answer to the question of the inputability to the Respondent of those
whi ch nust undeni ably be construed as the conduct of United States agents or or-
gans in the proper sense of those terns, nanely acts perfornmed by persons or
groups directly belonging to the State apparatus of that country and acting as
such. The Court has done well to add that where this conduct took place in the
presence or with the participation of persons or groups that cannot be so de-
scribed (in the case in point, contras) the presence or participation of the |at-
ter could not change this finding in the slightest. This is in confornmty with the
provisions of Article 5 (Attribution to the State of the conduct of its organs) of
the draft articles adopted on the subject by the International Law Conmm ssion
The Court was also right to consider as acts of the United States of Anerica the
conduct of persons or groups that, without strictly being agents or organs of that
State, belong nevertheless to public entities enpowered within its donmestic | egal
order to exercise certain elenents of the governnent authority. Here | note con-
formity with the provisions of Article 7 (Attribution to the State of the conduct
of other entities enpowered to exercise elenents of the governnent authority) of
the International Law Conmission's draft. The first of the two hypotheses here
nmenti oned applied in particular to conduct by menbers of the governnent admi nis-
tration or armed forces of the United States, and the second to activities of mem
bers of the CIA or of UCLAs or of other bodies of the sanme kind. Although the
Court has not outlined, as it would have been interesting to do, any theoretical
justification of its findings with regard to these hypotheses, | entirely share
the view that they are well founded

16. On the other hand, the negative answer returned by the Court to the Applic-
ant's suggestion that the m sdeeds conmitted by sonme menbers of the contra forces
shoul d be considered as acts inputable to the United States of America is |ikew se
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in conformity with the provisions of the International Law Comm ssion's draft
[FNA]. It would indeed be inconsistent with the principles governing the question
to regard nenbers of the contra forces as persons or groups acting in the name and
on behalf of the United States of Anerica. Only in cases where certain nenbers of
those forces happened to have been specifically charged by United States authorit-
ies to conmit a particular act, or carry out a particular task of some kind on be-
half of the United States, would it be possible so to regard them Only in such

i nstances does international |aw recognize, as a rare exception to the rule, that
t he conduct of persons or groups which are neither agents nor organs of a State,
nor menmbers of its apparatus even in the broadest *189 acceptation of that term
may be held to be acts of that State. The Judgnent, accordingly, takes a correct
vi ew when, referring in particular to the atrocities, acts of violence or terror-

i smand ot her inhuman actions that Nicaragua all eges to have been committed by the
contras agai nst the persons and property of civilian populations, it holds that
the perpetrators of these m sdeeds may not be consi dered as having been specific-
ally charged by United States authorities to commit themunless, in certain con-
crete cases, unchallengeable proof to the contrary has been suppli ed.

17. Where this last point is concerned, therefore, | naturally agree in principle
with what the Judgnent observes in paragraph 116, nanely that the Court, within
the framework of the present proceedings, did not have to concern itself with any
anti-humanitarian ni sdeeds as the contras may have commtted which Nicaragua
wrongly sees as violations, attributable to the United States of Anerica, of the
princi pl es of humanitarian |law, but solely with unlawful acts for which the United
States may be responsible 'in connection with the activities of the contras’'. One
or two hesitations or linguistic inproprieties that can be noted in the drafting
of certain passages do nothing to inpair the essential correctness of that obser-
vation. Mdre especially, | cannot but agree with the fundamental recognition that
the m sdeeds commtted by the contras in the course of their mlitary or paraml-
itary operations in Nicaragua are not inputable to the United States of Anerica
(paras. 115, 116 and 278).

18. However, | feel obliged to point out that the Judgnent exhibits some hesit-
ancy, a few at | east apparent contradictions [FN5] and a certain paucity of *190
| egal reasoning in seeking to substantiate the position the Court takes on the
points in question. | amabove all inclined to regret that the Judgnment does not
refer explicitly to the precedent provided by the Judgnent of 24 May 1980 in the
case concerning United States Diplomatic and Consular Staff in Tehran. The Court
seenms to ne to have overl ooked the fact that, at that tine, it was faced with a
situation in many ways simlar to the present one. Inter alia, it had to decide
whet her and, if so, to what extent the acts committed in the initial phase of the
affair, nanely the armed attack perpetrated on 4 Novenber 1979 by lranian 'mlit-
ants' agai nst the Enbassy of the United States, the invasion of its prenises and
the taking of the persons there as hostages, the seizure of the Enbassy's property
and archives, all those 'active' misdeeds, in other words, could or could not be
imputed to the Iranian State. And it reached a negative conclusion on this sub-
ject, because the 'militants' in question had no official status of any kind as
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agents or organs of the State and there was nothing to prove that they had in fact
acted in the name and on behalf of the Iranian authorities. The Court explicitly
noted that even the congratulatory or approving statenments rmade i medi ately fol -

l owi ng the nisdeeds in question could not alter the fact that these acts conmitted
by the '"militants' could not, at that time, be attributed to the State, even if
their authors were the darlings of the suprene authorities of the country. The
only thing the Court considered could be attributed to the State, in this first
phase of events, was the 'negative' fact of having neglected to take appropriate
steps for the protection of the premises and staff, so as to ward off attacks
which were only to be expected on the part of over-excited hostile el ements, or
the equally 'negative' fact that, once the attack had been perpetrated, the offi-
cial authorities failed to respond to the incessant appeals for help addressed to
them and did not intervene to free the persons and prenises in question

19. In the present case the Court has in effect reached sinmlar conclusions as to
the non-inputability - to the United States of America this time - of the m sdeeds
perpetrated by the insurgents against the Sandini st governnent in the context of
the hostilities pursued by themin N caraguan territory, and the inputability to
the United States solely of such conduct as can be duly proved to be that of or-
gans of the United States 'in connection with' these m sdeeds of the contras. In
sum this is the second tinme in a very brief period that the Court has had to deal
with questions of international responsibility and, nore specifically, situations
in which the principles to be applied have been those concerning problens of im
putability, which is one of the nost delicate aspects of the entire theory of re-
sponsibility. | can only regret that the Court has not seized the opportunity to
enphasi ze, by appropriate references,a confirmation of the position it took before
and of the theoretical reasoning devel oped in support, so as to underline the con-
tinuity and solidity of the jurisprudence.

* * %

*191 There are other points in the Judgnent on which | could coment and in re-
gard to which, perhaps, | could express sone partial disagreenent [FN4]. However,
| prefer to confine nyself here to these few observations and points that | feel
it has been necessary to put forward in order to make known ny views regarding
sonme sel ected aspects of fact and |aw which to nmy mnd were the nost inportant.
Here and there the reader will note sone reservations which are not nerely fornmal
in regard to the holdings set forth in certain chapters or paragraphs of the Judg-
ment and its attendant reasoning. Yet, in the last resort, there are no di sagree-
ments of such an order as to inpel ne to forsake the general concurrence that |
believe in all objectivity | may accord the Judgnent delivered today.

(Si gned) Roberto AGO.

*192 SEPARATE OPI NI ON OF JUDGE SETTE- CAMARA

Since | have voted agai nst subparagraph (1) of paragraph 292 of the Judgnment, |
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feel myself obliged to append this separate opinion stating nmy reasons.

During the previous proceedings relating to the jurisdiction and adm ssibility of
the Ni caraguan Application of 9 April 1984, the nmultilateral treaty reservation
attached to the 26 August 1946 United States Decl aration of Acceptance of the
Court's jurisdiction under Article 36, paragraph 2, of the Statute was subjected
to thorough and detail ed discussion, |eading to the decision of the Court in the
Judgnent of 26 Novenber 1984. The two Parties in their argunents exam ned the re-
servation in all its aspects, and weighed all possible interpretations of its
rat her nebul ous wordi ng and the consequences of its application.

It should be recalled that the reservation is contained in proviso (c) to the De-
claration, which excludes fromthe operation of the clause

"di sputes arising under a nultilateral treaty, unless (1) all parties to the
treaty affected by the decision are also parties to the case before the Court, or
(2) the United States of Anerica specially agrees to jurisdiction' (l1.C. J. Year-
book 1984-1985, p. 100).

Fi ve menber States have appended a simlar reservation to their Declarations of
Accept ance, nanely, El Sal vador, India, Mlta, Pakistan and the Philippines.
However, only the reservations of Pakistan and Malta include the wordi ng appeari ng
in the United States reservation 'all parties to the treaty affected by the de-
cision'. The reservations of El Salvador, India and the Philippines exclude dis-
putes arising fromthe interpretation or application of a nultilateral treaty un-
less all the parties to the treaty are also parties in the case before the Court
(I.C J. Yearbook 1984-1985, pp. 75, 78 and 92 respectively). O course the latter
version of the reservation is broader in scope, because, if the nultilatera
treaty reservation were to be applied as it appears in the Indian, Philippine and
Sal vadorian formul ations, all the States parties to a nmultilateral convention
woul d have to appear before the Court together with the original parties in the
case. It is difficult to see how the reservation could apply to universal treat-
ies such as the Charter of the United Nations, or even treaties of a regional am
bit, such as the Charter of the Organization of American States - both in cause in
the Ni caraguan Application - because that would ampunt to bringing before the
Court the entire menbership of the United Nations, and the regional organization
itself.

*193 The nultilateral treaty reservation has been widely criticized by publi -
cists ever since the 1946 United States Declaration was deposited with the Secret-
ary-Ceneral of the United Nations. |ndeed several witers, including sone eni nent
Anerican schol ars, have considered it ambi guous, redundant and superfluous. Coun-
sel for the United States recogni zed the doubts connected with the anbiguity of
its fornmulation (hearing of 15 October 1984, afternoon):

"As the United States indicated in its Counter-Mnorial, scholars discussing
the reservation at the tine of its inclusion in the declaration di sagreed about
whet her the reservation required the presence before the Court of all treaty
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parties, or only of those treaty parties that would be affected by the Court's de-
cision.'

Moreover, at that time, there were al so doubts as to the unclear wordi ng of the
provi so, especially as to whether it referred to "the treaty affected or to 'al
parties affected' .

In the present case the United States, while participating in its previous
stages, has had the opportunity to clarify its construction of the meaning of the
reservation. The United States Counter-Menorial contended in paragraph 252 (p.
105):

"The Court may, therefore, exercise jurisdiction over N caragua's clainms con-
sistent with the multilateral treaty reservation only if all treaty parties af-
fected by a prospective decision of the Court are also parties to the case.’

And in paragraph 253 (p. 105) it spelled out the 'specific concerns' behind the
reservation:

"The nultilateral treaty reservation reflects three specific concerns: (1) the
United States does not wish to have its legal rights and obligations under nulti-
|ateral treaties adjudicated with respect to a nmultilateral dispute unless the
rights and obligations of all the treaty parties involved in that dispute wll
al so be adjudicated; (2) adjudication of bilateral aspects of a nultilateral dis-
pute is potentially unjust in so far as absent States nay have sol e possessi on of
facts and docunents directly relevant to the rights of the parties to the adjudic-
ation inter se; and (3) adjudication of bilateral aspects of a nmultilateral dis-
pute will inevitably affect the legal rights and practical interests of the absent
States.'

*194 This threefold description of the reasons inspiring the reservation is not
al together convincing. As to the first point, it would i ndeed be extraordinary if
a State making a declaration of acceptance of the Court's jurisdiction were to ap-
pend to it reservations to protect the rights and interests of third States.

In his separate opinion to the Judgnment of 26 Novermber 1984 Judge Ruda rightly
observes:

'"it does not seemlogical that a State submitting a declaration accepting the
compul sory jurisdiction of the Court, but excluding certain matters affecting its
own interests fromthe jurisdiction, should act on behalf of third States' (I.C. J.
Reports 1984, p. 456, para. 22).

The second point is equally unpersuasive. The 'sole possession of facts and doc-
uments' by a third State is outside the conpetence of the Court to appraise. And
this specific know edge has nothing to do with participation in a nultilatera
treaty. It is possible that a State which is not a party to the treaty m ght pos-
sess such 'facts and docunents'. Thirdly, it is certainly not true that 'adjudica-
tion of bilateral aspects of a nultilateral dispute will inevitably affect the
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| egal rights and practical interests of the absent States' (enphasis added). It
m ght, or nmight not, affect them In the Novenber 1984 Judgnent the Court itself
gave a specific exanple of a possible situation in which there would be no third
State affected by the decision:

"By way of exanple we may take the hypothesis that if the Court were to decide
to reject the Application of Nicaragua on the facts, there would be no third
State's claimto be affected.” (1.C J. Reports 1984, p. 425, para. 75.)

In the Judgnent of 26 Novenber 1984 the Court dealt extensively with the nulti-
|ateral treaty reservation in paragraphs 72 to 76 (1.C.J. Reports 1984, pp.
424-426). Having recogni zed the obscurity of the wording of the proviso, and re-
ferred to the difficulties of interpretation which can be traced back to its
drafting, and having wei ghed up the nmeaning of simlar reservations on the part of
ot her States, the Court found, in paragraph 73, that in no way could the reserva-
tion bar adjudication, because Nicaragua's Application relied not only on conven-
tional |law but also on violation of a nunber of principles of customary and gener-
al international |law, such as the non-use of force, non-intervention, respect for
the i ndependence and territorial integrity of States and freedom of navigation
These principles are valid and binding in thenselves, even if they have been en-
shrined in the provisions of nultilateral treaties. The Court observes that the
States to which the argument of the United States refers, the nei ghbours of
Ni caragua, nanely, Costa Rica, Honduras and El Sal vador, have all nmde decl ara-
tions of acceptance of the Court's jurisdiction and could at any time *195 insti-
tute proceedi ngs against Nicaragua if they felt their rights and interests to be
in jeopardy. They could also resort to the incidental procedure of intervention
under Article 62 or 63 of the Statute (I.C. J. Reports 1984, p. 425). |ndeed, when
considering the Declaration of Intervention filed by El Sal vador on 15 August 1984
- which was rejected as untinely, because of the fact that the Court was enter-
taining the jurisdictional phase of the proceedings -, the Court did preserve the
rights of El Salvador to intervene on the nmerits. But El Sal vador did not use
these rights. Nor did Honduras and Costa Rica, the only States that coul d pos-
sibly be affected by a decision of the Court in the current case

The 1984 Judgnent enphasized in paragraph 75 that: 'it is only when the genera
lines of the judgnent to be given becone clear that the States ' affected could
be identified (1.C J. Reports 1984, p. 425).

Therefore the question whether other States are affected by the Judgnent coul d
only be finally settled during the nerits phase of the Judgnent. That is why the
Court, considering that the forner procedure of joinder of prelimnary objections
to the nmerits has been done away with as fromthe 1972 revision of the Rul es of
Court, decided to resort to Article 79, paragraph 7, of the present Rules. The
Rul e was used for the first tine, and the Court found that

"the objection based on the nmultilateral treaty reservation of the United States
Decl arati on of Acceptance does not possess, in the circunstances of the case, an
exclusively prelimnary character, and that consequently it does not constitute an
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obstacle for the Court to entertain the proceedings instituted by Nicaragua under
the Application of 9 April 1984' (1.C. J. Reports 1984, pp. 425-426, para. 76).

The decision of the Court to apply Rule 79, paragraph 7, | submt, is sound and
logical. It is only when the general lines of the Judgnent to be given becone
clear that the States "affected' can be identified, if they exist at all. It is a

curious situation: the finding as to whether there are third States parties to
the nultilateral treaties in question 'affected by the decision, and which they
are, can be established only ex post facto. At the same tine the reservation, al-
t hough not having an exclusive prelimnary character, remains a prelimnary objec-
tion to jurisdiction, at least in so far as one of the sources of the |aw to be
applied will be the nultilateral treaties invoked by Nicaragua in its Application
of 9 April 1984.

In these circunstances, the Court feels itself under the obligation to ascertain
whether its jurisdiction is limted by virtue of the reservation in question
(para. 47 of the present Judgment) and does so in a | engthy and exhaustive manner
i n paragraphs 47 to 56 of the Judgnent.

*196 It should be noted that this is a sui generis procedural situation, because
al t hough the jurisdictional phase of the case has been closed with the Judgnment of
26 Novenber 1984, one question of a prelininary character (albeit not 'exclus-
ively' so) was left pending, and the decision on that question should deternine
the | aw applicable and hence the whole structure of the Judgment.

The Court starts its exam nation of the problemby restricting the field to which
the reservation could be applied, in relation to both the nmultilateral treaties

i nvol ved and the States which m ght potentially be affected. Since N caragua has
recogni zed that the dut es and obligations arising fromthe Mntevi deo Convention
on the Rights and Duties of States of 26 Decenber 1933, and the Havana Convention
on the Rights and Duties of States in the Event of Civil Strife of 20 February
1928 have been subsuned by the Charter of the Organization of Anerican States, the
Court considers

"that it will be sufficient to exam ne the position under the two Charters [the
Charter of the United Nations and the Charter of the Organization of Anerican
States], leaving aside the possibility that the dispute nmight be regarded as
"arising' under either or both of the other two conventions' (para. 47 of the
Judgnent).

On the other hand, in spite of the fact that the United States, in the jurisdic-
tional proceedings, had listed Costa Rica, Honduras and El Sal vador as States that
could be "affected', the Court confines its consideration to El Salvador, because

"It is primarily for the benefit of El Sal vador, and to help it to respond to
an alleged armed attack by Nicaragua, that the United States clains to be exer-
cising a right of collective self-defence, which it regards as a justification of
its own conduct towards Nicaragua.' (Para. 48.)
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I have no objection to the criteria chosen by the Court to restrict the area of

application of the nultilateral treaty reservation. |In some ways it sinplifies
the problem although it is undeniable that Honduras - from whose territory the
contras operate - is as involved in the dispute as El Sal vador, to say the |east.

But the crux of the question is that the whole of the United States argument rests
on the use of the right of collective self-defence. El Salvador, in its Declara-
tion of Intervention of 15 August 1984, told the Court that it considered itself
the victimof an armed attack by Ni caragua, and that it had asked the United
States to exercise on its behalf the right of collective self-defence

I n paragraph 292, subparagraph (2), the Court

"Rejects the justification of collective self-defence maintained by the United
States of America in connection with the mlitary and *197 paranilitary activities
in and agai nst Nicaragua the subject of this case.'

The justification of collective self-defence, belatedly invoked by the United
States during the proceedings on jurisdiction and adnmissibility in 1984, if valid,
shoul d retroact at |east to December 1981 when the abovenentioned activities actu-
ally began. bviously the rejection of the Court covers equally the same period.
Therefore, collective self-defence never justified such activities and the de-
cision of the Court in no way changes the nature and character of the acts of the
United States. They were not justified by collective self-defence and they con-
tinue not to be so. Hence, if there is no change in the actual situation, | do
not see how El Sal vador can claimto be 'affected" by the decision of the Court.
In its argunment Nicaragua never placed in issue the right of El Salvador to re-
ceive fromthe United States all kind of assistance, military or otherw se
(Menorial of Nicaragua, p. 193, para. 371). Therefore, El Salvador's rights in
this respect cannot be affected by a decision of the Court in favour of Nicaragua
The decision of the Court in paragraph 292, subparagraphs (3), (4), (5), (6), (7),
(8), (9), (10) and (11), | subnit, could in no way affect the rights or obliga-
tions of El Salvador. The sane can be said of the provision in subparagraph (12),
calling on the United States to cease and desist inmrediately fromthe acts in
question. El Salvador preserves its rights of receiving full support fromthe
United States for its defence. But it can hardly be argued that El Sal vador can
claima right to the continuance of direct or indirect mlitary or paramlitary
actions of the United States against Nicaragua, which are unrelated in any way to
the territory of El Salvador. As for subparagraphs (13) and (14) - obligation in

respect of reparation to be paid by the United States -, (15) - form and anmount of
reparation, to be settled by the Court - and (16) - calling on the Parties to
settle the dispute by peaceful neans -, they have nothing to do with El Sal vador

Therefore the decision of the Court as it stands in the operative part of the
Judgnment could in no way 'affect' El Sal vador such as to warrant application of
the nultilateral treaty reservation. |In this sense | do not concur wth paragraph
51 of the reasoning. Nor do | agree with the argunment contained in paragraph 53.
The distinction between 'adversely' affecting and otherwi se, is irrelevant and be-
side the point. Nothing in the operative clause of the Judgnment could, | submt,
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"affect' the rights or obligations of El Salvador either 'adversely' or 'favour-
ably'.

Li kewi se, | disagree with the conclusion in paragraph 56 that the Court is de-
barred from applying the Charter of the United Nations, as a nmultilateral treaty.

Par agraph 55 of the Judgnent discusses the sane problem of the application of the
nultilateral treaty reservation in relation to the Charter of the Organization of
Anerican States, and especially in regard to Articles 18 *198 and 20 dealing with
non-interventi on and the non-use of force. The Court concludes that it nust re-
gard itself as w thout conpetence to deal with either of the two clains of breach
of the OAS Charter. As to the alleged violation of Article 18 of the OAS Charter
by the United States intervention in the internal or external affairs of
Ni caragua, a subject disposed of by subparagraph (3) of the operative part, | fai
to see by what stretch of inmgination such a decision could be said to affect E
Sal vador .

The so-call ed Vandenberg Amendnent applies to disputes under nultilateral treat-
ies which are also nmultilateral disputes. The current case is between the Applic-
ant - Nicaragua - and the Respondent - the United States of Anerica. Any other
State which has any reason to consider that it night be affected by a Judgnent of
the Court, and which has jurisdictional links with the Parties in the case, and
with the Applicant in particular, is free to initiate proceedings of its own or to
i ntervene under Articles 62 and 63 of the Statute. The only rel evance of the mul -
tilateral treaty reservation in the nerits phase of the proceedings is, | subnt,
that the Court cannot ignore the problemof third States parties to nultilatera
treaties which mght be affected by the Judgnent, and should deal with it in the
proper terms, nanely that they are free to cone before the Court to defend their
rights and interests if they so desire.

Of course the Court cannot ignore the existence of a certain generalized conflict
in the Central American area. Judge Ruda, in his separate opinion appended to the
November 1984 Judgnent, dealt with it in these words:

"It is true that there is a conplex and generalized conflict anong Central
American countries, but not the whole conflict, with all its econonic, social
political and security aspects, is submitted to the Court, only the clains of
Ni caragua against the United States. Ni caragua has not presented any clains
agai nst Honduras, El Salvador and Costa Rica.' (I.C J. Reports 1984, p. 457,
para. 24.)

We shoul d abi de by the categoric provision of Article 59 of the Statute, which
confines the binding force of the res judicata to the parties in the case, and
consequently bear in mnd the fact that the expansion of the effects of the Judg-
ment, so as to affect a third party, constitutes a departure fromthe genera
rule, and, like any exception, nust therefore be founded in indisputable evidence

For all these reasons | regret that the Court decided for the application of the
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multilateral treaty reservation, thereby precluding recourse to the Charter of the
United Nations and the Charter of the Organization of American States as sources
of the law violated by the Respondent.

I recognize that States which voluntarily deposit declarations of acceptance of
the jurisdiction of the Court, pursuant to Article 36, paragraph 2, of the Stat-
ute, are free to append to the declaration whatever reservations *199 they deem
necessary. But at the same tine, the Court is free, and indeed bound, to inter-
pret declarations and appended reservations, as it has done on many occasions.

| submit that the law applied by the Judgnent woul d be clearer and nore precise
if we resorted to the specific provisions in issue, and that there is nothing to
prevent us from doing so.

The late regretted Judge Baxter has nmintained the superiority of treaties over
ot her sources as evidence of law in very cogent terms:

"The nost telling argunent for giving the treaty that effect is that it is su-
perior to all other fornms of evidence of the law. 1In the first place, the treaty
is clear evidence of the will of States, free of the anbiguities and inconsisten-
cies characteristic of the patchwork of evidence of State practice that is nor-
mal |y enployed in proving the state of international |aw

And further:

"As one | ooks at the present state of international [aw and attenpts to see in-
to the future, it should be quite clear that treaty law will increasingly gain
par amobunt cy over customary international law.' (R R Baxter, 'Treaties and Cus-
tom, Collected Courses of the Hague Acadeny of International Law, Vol. 129
(1970-1), pp. 36 and 101.)

It is for the reasons set out above that | have no choice but to vote against
subpar agraph (1) of paragraph 292 of the Judgnent. But | fully concur with the
rest of the Judgnent, as | firmy believe that the non-use of force as well as
non-intervention - the latter as a corollary of equality of States and self-
determination - are not only cardinal principles of customary international |aw
but could in addition be recognized as perenptory rules of customary international
| aw whi ch inpose obligations on all States.

Wth regard to the non-use of force, the International Law Conmm ssion in its com
nmentaries on the final articles on the Law of Treaties said:

"the aw of the Charter concerning the prohibition of the use of force in itself
constitutes a conspicuous exanple of a rule in international |aw having the char-
acter of jus cogens' (International Law Conmi ssion Yearbook, 1966, Vol. I1l, p.
247) .

As far as non-intervention is concerned, in spite of the uncertainties which
still prevail in the matter of identifying norns of jus cogens, | submt that the
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prohi bition of intervention would certainly qualify as such, if the test of Art-
icle 53 of the Vienna Convention on the Law of Treaties is applied. A treaty con-
tai ning provisions by which States agree to intervene, directly or indirectly, in
the internal or external affairs of any other State *200 would certainly fal
within the purview of Article 53, and should consequently be considered void as
conflicting with a perenptory norm of general international |aw

(Signed) Jose SETTE- CAMARA.

*201 SEPARATE OPI NI ON OF JUDGE N

I have voted in favour of all the subparagraphs of the dispositif except one.

But it occurs to nme that sone parts of the dispositif are so worded and fornul at ed
that, quite inevitably, a sinple affirnmative or negative vote cannot adequately
reflect the trend of my thoughts on the questions under consideration. | there-
fore feel obliged to subnmit the present separate opinion for the purpose of stat-
ing the position | take.

My primary concern is with respect to the "nultilateral treaty reservation'
sometines referred to as the 'Vandenberg Amendnment'. This question might at first
si ght be deened no | onger inportant inasnuch as the jurisdictional phase could be
consi dered al ready over and the Court is in any event conpetent to deal with the
case on the basis of customary international |aw as well as the 1956 Treaty of
Fri endshi p, Commerce and Navi gati on between Nicaragua and the United States.

But a cl oser exami nation of the pleadings in the previous phase and the Judgnent
of 26 November 1984 will reveal the fact that there had been |left behind at that
time some 'unfinished business' which nust be considered relegated to the present
phase of the proceedings.

It is to be recalled that the Court was then confronted with the United States
contention that in accordance with proviso (c) to its declaration accepting com
pul sory jurisdiction of the International Court of Justice, such acceptance shal
not extend to

"di sputes arising under a nultilateral treaty, unless (1) all parties to the
treaty affected by the decision are also parties to the case before the Court, or
(2) the United States of Anerica specially agrees to jurisdiction'.

The nultilateral treaties relied on by the Application of N caragua are the
Charter of the United Nations, the Charter of the Organization of American States,
the 1933 Montevi deo Convention on Rights and Duties of States and the 1928 Havana
Convention concerning the Duties and Rights of States in the Event of Civi
Strife. The threshold question during the jurisdictional phase of the proceedings
was whet her the above multilateral treaty reservation constituted a bar to
Ni caragua's Application. To support its contention challenging the jurisdiction
of the Court, the United States naned three Central Anmerican States, i.e., El Sal-
vador, Honduras and Costa Rica, as the States parties to the four nmultilatera
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treati es *202 nenti oned above which woul d be affected by the adjudication of the
clainms submitted to the Court.

Whet her or not these Central Anmerican States would be affected by the decision of
the Court was a matter difficult to decide at the time of the prelimnary proceed-
i ngs when the nerits of the case were not being considered. Before the revision
of the Rules of Court in 1972, decision on a prelimnary objection, such as the
present one on jurisdiction, could have been joined to the decision on the nerits
of the case. This cannot be done in the present instance. The Court therefore
stated in paragraph 75 of its 1984 Judgnment that: 'As for the Court, it is only
when the general |ines of the judgnent to be given become clear that the States
"affected’ could be identified.' The Court concluded thereupon in paragraph 76
t hat :

"the Court has no choice but to avail itself of Article 79, paragraph 7, of the
present Rules of Court, and declare that the objection based on the nmultilatera
treaty reservation of the United States Declaration of Acceptance does not pos-
sess, in the circunstances of the case, an exclusively prelimnary character, and
that consequently it does not constitute an obstacle for the Court to entertain
the proceedings instituted by Ni caragua under the Application of 9 April 1984
(I.C.J. Reports 1984, pp. 425-426).

In retrospect, the Court could, in accordance with Article 79, paragraph 7, of
the Rules of Court, have ruled on this prelininary objection in one of the three
ways provided therein. It could have upheld the objection to its jurisdiction on
the ground that, by the wording of the multilateral treaty reservation, i.e., pro-
viso (c) of the United States declaration, the nere possibility of any of the oth-
er Central Anerican States being affected by the decision, in one way or the oth-
er, was sufficient to defeat Nicaragua's claimof jurisdiction, in so far as al-
| egati ons of breaches of treaty obligations were concerned. Alternatively, the
Court could have rejected the prelinm nary objection on the ground that any de-
cision to be given by the Court would not affect any of the Central American
St ates and, noreover, according to Article 59 of the Statute, such decision would
have no binding force except between the parties and in respect of that particular
case, and therefore no third party would be affected thereby. But the Court took
the cautious step of postponing a definitive decision on the question and pre-
ferred to leave it in abeyance for later consideration. O course the circum
stances of the case provided the Court with the possibility of making such a
choi ce, because Nicaragua's clainms did not rely solely on the nmultilateral treat-
ies but also on customary international |aw and the bilateral Treaty of 1956, so
that the Court was not left to the hasty choice of either throwi ng out the case at
its very inception or accepting the jurisdiction over the treaty-based cl ai ns of
Ni caragua not without a tinge of precipitation or prejudging.

*203 Now the case has reached the stage of considering the nerits. Should the
Court re-exam ne the question of nultilateral treaty reservation? | would prefer
to say that the Court should continue to exanmi ne the question in order to arrive
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at a nore definitive decision with respect to jurisdiction and also, in con-
sequence of going into the nerits of the case, with respect to the question of the
applicable law. The United States raised the nultilateral treaty reservation as a
plea in bar to the Application of N caragua. This plea, once adnmitted, will (1)
exclude the Court fromexercising jurisdiction in so far as the clainms nmade by

Ni caragua are based on the nmultilateral treaties in question; and (2) preclude

if jurisdiction attaches on other grounds so that the case is still in the Court
for adjudication on the nmerits, the application of rules of law provided in or de-
rived fromsuch nmultilateral treaties.

The first point above referred to is quite obvious. The second is relevant only
in cases, of which the present case is one, where the Court remains seised with
jurisdiction to entertain the proceedi ngs on grounds other than the nmultilatera
treaty or treaties in question. Here a problemof sone novelty has taken shape
whet her, in a case such as the present one, which is alleged to have arisen under,
or is based upon, a nultilateral treaty or treaties - this being the very ground
for invoking the nmultilateral treaty reservation -, the Respondent in the case can
in the neantinme turn round and say that the same multilateral treaty or treaties,
the very object of the reservation, should be the applicable |aw for the solution
of the case in dispute. The answer to this is not entirely sinple and I will re-
turn to it later in the opinion

By the 1984 Judgnent, jurisdiction over N caragua's clains based on custonary in-
ternational |aw and the bilateral Treaty of 1956 had been affirnmed and the case
was ready to enter into the nerits phase. However, the question of the applicab-
ility of the nultilateral treaty reservation renmai ned in abeyance, because it was
not then sufficiently clear whether third States parties to the nultilatera
treaties in question would be affected by the Judgnent to be given. A treatnent
of this question for its final disposal at this phase of the proceedings is indis-
pensabl e for the followi ng reasons:

Firstly, fromthe procedural point of view, the question had not been, and could
not have been, given full treatment in the former proceedings. A conclusion was
reached with respect to jurisdiction on grounds other than the nultilateral treat-
ies in question. Both the |anguage and the reasoning of the 1984 Judgnment do not
indicate that an ultimate solution had been attenpted.

Secondly, the United States, as the declarant of the instrunent accepting juris-
diction of the Court on specific questions, has the right to expect a decision on
t he question which, though properly belonging to the phase on prelimnary objec-
tion, can only be appropriately determ ned when the nmerits are exam ned in the
present proceedings.

Thirdly, despite its absence fromthe current proceedings, the United *204 States
challenge to the jurisdiction of the Court on the ground of the nultilatera

treaty reservation remains an objection which cannot be ignored or overridden by
the acceptance of jurisdiction on grounds other than the nultilateral treaties in
guestion. Failure to nmake a definitive pronouncenment on the objection raised by
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the absent Party will not be in consonance with Article 53, paragraph 2, which
makes specific nention of jurisdiction.

Finally, any determnation on the nmultilateral treaty reservation is intimtely
linked to the question of what rules of law are to be applied. Should the Court
decide that the nultilateral treaty reservation contained in the United States de-
claration constitutes a valid objection to the Court's jurisdiction, then only
rules of customary international |aw and the provisions of the bilateral Treaty of
1956 will be applicable to determ ne Nicaragua' s allegations of breaches of oblig-
ations by the United States. The nultilateral treaty reservation, once adnitted,
carries with it not only exclusion of the Court's jurisdiction but also, as a co-
rollary thereof, the non-applicability of the rules of |law which are provided in
or derived fromthe nultilateral treaties in question, i.e., what can be called
multilateral treaty law. If, on the contrary, the Court should decide that the
multilateral treaty reservation in the United States declaration does not consti -
tute a valid objection to the Court's jurisdiction, the application of multilater-
al treaty law will be of course unquestioned and the plea in bar against the
Court's jurisdiction is thereby disposed of with finality.

In considering the nmerits of the case, the Court would be at liberty to exani ne
nore fully the relevant facts in order to deternmine with nore precision whether
any third State or States might be affected by the Judgnent to be given. Accord-
ing to the United States,

'El Sal vador, Honduras and Costa Rica have each sought outside assistance, prin-
cipally fromthe United States, in their self-defense agai nst Ni caragua's aggres-
sion . . . the United States has responded to these requests.' (United States
Counter-Menorial, para. 202.)

VWhile admtting provision of econonmic and mlitary assistance to El Sal vador, the
United States contended that it was exercising the inherent right of individua
and col l ective self-defence under Article 51 of the United Nations Charter. E
Sal vador for its part has filed, pursuant to Article 62, paragraph 1, of the
Court's Statute, a Declaration of Intervention which the Court had found to be
premature (1.C J. Reports 1984, pp. 215-217).

Under the given circunstances, should the Court find that the facts of the case
do not justify the United States claimof collective self-defence, then El Sal-
vador's claimof individual self-defence would also be in question. On the other
hand, if the Court should find the United States claimof collective self-defence
to be well founded, it would also reflect on the justification of El Sal vador's
claimof its right of individual self-defence. In *205 one way or the other, El
Sal vador, to single it out as an exanple of a third State involved w thout nen-
tioning any other, cannot be held to be unaffected, though not bound by the Judg-
ment to be given. It is difficult to inmagine that the Court, in making such de-
term nation, can either justify or deny the United States contention w thout ref-
erence to the position of El Sal vador either in express |anguage or by inplica-
tion. This will give rise to a kind of situation that, while the United States is
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bound by the Judgnment to be given, a third State thus |inked thereto renmins tech-
nically beyond the reach of the res judicata. Thus it m ght be said that, under
normal circunmstances, the nultilateral treaty reservation raised by the United
States, in so far as jurisdiction based on nmultilateral treaties is concerned,
nmerits consideration. However, the matter does not end there.

As has been said before, adm ssion of a reservation |like the present one pre-

cludes, if jurisdiction still attaches on other grounds, the application of nulti-
|ateral treaty law, and thus only customary international |aw and rules of |aw
provided in or derived fromthe bilateral Treaty of 1956 will apply to determ ne

the nerits of the clainms nade by N caragua in the Court against the United States.
However, it is to be noticed that the United States, while relying on the nulti-
|ateral treaty reservation to challenge the exercise of jurisdiction by the Court,
has at the sane tinme, both within and outside the proceedings in the Court, per-
sistently invoked the United Nations Charter, the main source of nmultilatera
treaty | aw applicable to the case before the Court, in order to justify its ac-
tions vis-a-vis N caragua.

In an address before the Anerican Society of International Law on 12 April 1984,
three days after the filing of the N caraguan Application in this Court, the
United States Permanent Representative to the United Nations spoke for the first
time of the right of individual and collective self-defence under Article 51 of
the United Nations Charter. It was stated that:

"This prohibition on the use of force was never intended to stand on its own,
but, as everyone here knows, | amcertain, was to be seen in the context of the
entire Charter. In particular, as stated in Article 51, it was not intended to
"inpair the inherent right of individual or collective self-defense if an arned
attack occurs agai nst a nenber of the United Nations, until the Security Counci
has taken measures necessary to maintain international peace and secur-
ity'." (Nicaraguan Menorial, Ann. C. Attachment 11-4.)

It is also to be recalled that, after the Judgment of 26 November 1984 on juris-
diction and the adnmissibility of Nicaragua's Application was given, the United
States repeated, in its statenent of 18 January 1985, the claimof the right of
coll ective self-defence under the United Nations Charter (lnternational Legal M-
terials, 1985, No. 1, p. 246).

Such references to the right of individual and collective self-defence *206 under
Article 51 of the United Nations Charter were nade by counsel for the United
States in the oral proceedings on interimneasures of protection in April 1984 as
well as in the phase on jurisdiction and adm ssibility in October of the sane year
(hearings of 27 April 1984 and 16 October 1984). For instance, counsel for the
United States stated to the Court that:

"Ni caragua's Application and request inproperly call upon this Court in the cir-
cunstances of this case to make judgments and to inpose measures potentially im
pairing the inherent right of States to individual and collective self-defence un-
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der Article 51 of the United Nations Charter' (hearing of 27 April 1984, norning).

At anot her instance, counsel for the United States stated with such gravity as to
say:

"the right to engage in individual or collective self-defence recogni zed by Art-
icle 51 of the Charter is absolute, nmay not be inpaired by this Court or any other
organi zation of the United Nations . . .' (hearing of 16 October 1984, norning).

In the witten proceedings in the phase on jurisdiction and admissibility, the
Counter-Menorial subnmitted by the United States on 17 August 1984 contai ned nuner-
ous passages in explanation of its position. It stated categorically that:

"Under Article 51 of the Charter of the United Nations, El Salvador has an in-
herent right of self-defense against such arnmed attacks and a right to request
that the United States provide it with assistance in resisting such attacks. The
United States presently does provide economic and mlitary assistance to El Sal -
vador . . .' (United States Counter-Menorial, para. 290.)

Under the caption 'The Various Miltilateral Treaties on which Nicaragua Bases its
Clains Are the Applicable Law Anbng Ni caragua, the United States, and the O her
Central Anerican States', the United States clainmed that:

"Ni caragua, the United States, and the other four Central American States are
all parties to each of the four nultilateral treaties on which N caragua bases its
clains, nost notably the Charters of the United Nations and the Organization of
Anmerican States. Regardless of the status of the Charter of the United Nations as
custonmary and general international law, those treaties constitute the lex inter
partes, and Nicaragua's clains cannot be adjudicated by referring to sone other,
unagreed sources of law.' (United States Counter-Menorial, para. 320.)

The Counter-Menorial went on at great length to argue that the provisions of the
United Nations Charter relevant to the present case 'subsune' *207 and 'supervene'
rel ated principles of customary international |aw (paras. 313- 319). It stressed
in one of its concluding paragraphs that

"It is well-settled that the right of individual or collective selfdefense is
an inherent right of States. The special and extraordi nary nature of the right of
i ndi vidual or collective self-defense is explicitly recognized in the prescription
of Article 51 that 'nothing in the present Charter shall inpair' that right.'
(Para. 516.)

Various argunments were advanced by the United States to equate the Charter provi-
sions with customary international |law relevant to the present case (United States
Counter-Menorial, paras. 313-322), for the purpose of showi ng that, since the nul-
tilateral treaty reservation, once admitted, bars application of treaty law, it
will |ikew se bar the application of customary international |aw because the |at-
ter has been subsumed or supervened by the forner.
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However, it is certain that when principles of customary international |aw are
incorporated into a nultilateral treaty like the United Nations Charter, these
principles of customary international |aw do not thereby become extinct. The sane
principles continue to be operative and binding on States, sonetines al ongside or
in conjunction with treaty law, in their international relations with one another.
Article 38, paragraph 1, of the Statute enunerates, as applicable by the Court,
the various sources of international |aw which, in the course of application, usu-
ally support, rather than preclude, each other. But it would be inconceivable
that application of one should exclude that of any other.

The Judgnent of 26 Novenber 1984 clearly stated:

'The Court cannot dismiss the clainms of N caragua under principles of custonmary
and general international |aw, sinply because such principles have been enshrined
in the texts of the conventions relied upon by N caragua. The fact that these
above-nentioned principles, recognized as such, have been codified or enbodied in
nmul tilateral conventions does not nmean that they cease to exist and to apply as
principles of customary |aw, even as regards countries that are parties to such
conventions.' (I.C J. Reports 1984, p. 424, para. 73.)

VWhat is left of the above-mentioned argunents is that the United States is unre-
servedly cormitted to the position of accepting the multilateral treaties, the
United Nations Charter in particular, as the applicable law for the settlenment of
the present dispute. This is clearly in contradiction to the stand it took in re-
spect of the nmultilateral treaty reservation in challenging the exercise of juris-
di ction over the dispute by the Court.

VWhat is nore, not only did the United States hold firmon the application of mul-
tilateral treaty |aw, but Nicaragua also, for its part, responded to the United
States contention based on Article 51 of the United Nations Charter by arguing
that the factual allegations nmade agai nst Nicaragua by *208 the United States fell
short of an 'armed attack' within the neaning of the aforesaid Article and that
the United States had not fulfilled the condition of i mediately reporting to the
Security Council as required by that Article. Counsel for N caragua stated, for
i nstance, the follow ng:

"Article 51 recognizes 'the inherent right of individual or collective self-de-
fence if an arned attack occurs agai nst a nenber of the United Nations'. The crit-
ical words are 'if an arned attack occurs'. They delinmt the scope of the excep-
tion." (Hearing of 25 April 1984, norning).

"Article 51 provides that nmeasures taken by menbers in the exercise of this
right of self-defence shall be inmmediately reported to the Security Council
Nei ther the United States nor El Sal vador has ever made such a report to the Se-
curity Council.' (lbid.)

It can be plainly seen that the two Parties have in fact already joined issue not
merely on the applicability, but also on the substance, of a specific provision in
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the nultilateral treaty. They hold different views which, however, stemfromthe
same source, Article 51 of the United Nations Charter. It is left to the Court to
deci de, on the basis of such nultilateral treaty, whether the actions of the
United States can be justified. Although such exchanges did not occur in the
present phase of the proceedings, the like-ninded |logic of the Parties to rely on
multilateral treaty |law as the applicable law for the solution of the case in dis-
put e shoul d not be negatived by the nmere fact that such exchanges were nade at an
earlier stage. No procedural formalismw |l in all seriousness disregard the
Parties' shared positive attitude towards the application of the rules of |aw
flowing frominstrunents of global or regional recognition. The United States it-
self has quoted authorities to showthat it is only when there are no provisions
of a treaty applicable to a situation that international customary lawis, next in
hi erarchi cal order, properly resorted to and that these conclusions are virtually
axiomatic (United States Counter-Menorial, para. 321). |If it can be taken that
Menbers of the United Nations may 'opt out' of the Organization's Charter by way
of invoking a nultilateral treaty reservation, why cannot they 'opt in' by joining
i ssue on the nerits of such nultilateral treaty?

It is to be pointed out that clainms based on a treaty do not only owe their cre-
ation and existence to the treaty. They are also to be regulated by the treaty in
guestion. It can hardly be imgined that clains are based on a treaty but not
regulated by it. It is owing to the possibility of affecting a third party or
parties by the application of nultilateral treaty law, that the Court is asked to
refrain fromexercising jurisdiction in a case such as the present. Therefore,
where the Court refrains fromexercising jurisdiction *209 because of the nmulti-
|ateral treaty reservation, it will be precluded fromapplying nmultilateral treaty
| aw. Conversely, if the Court does exercise jurisdiction notw thstanding the mul -
tilateral treaty reservation, it logically follows that the nultilateral treaty
| aw, which regulates the nmutual rights and obligations of the parties, will be ap-
plied for the settlenent of the dispute before the Court.

The nultilateral treaty reservation of the United States, though procedurally
linked to jurisdiction, is in substance related to the regulation of the rights
and obligations of the Parties. The United States cannot claimthat the nultilat-
eral treaty reservation concerns only the jurisdiction of the Court and is w thout
relation to the question of the applicable aw. These two aspects are intinately
rel ated and cannot contradict each other, if the reservation is to have any nean-
ing at all. However, the United States, while invoking the nultilateral treaty
reservation, had at all times declared its unconditional reliance on the United
Nations Charter, which is a nultilateral treaty, and had at no tine namde any in-
timation that such attitude was without prejudice to its position on the reserva-
tion with respect to jurisdiction. |In fact, it could not have mai ntai ned such a
sel f-conflicting stand.

Thr oughout the proceedings prior to its withdrawal from participation, the United
States had persistently relied on nultilateral treaties, the United Nations
Charter in particular, not nerely for the purpose of convincing the Court, as sug-
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gested in paragraph 46 of the Judgnment, that the present dispute was one 'arising
under' those treaties and hence excluded fromjurisdiction by the United States
multilateral treaty reservation, but to fortify its claimof justification for its
actions vis-a-vis Nicaragua on the basis of Article 51 of the United Nations
Charter, which constitutes the mainstay of its affirmative defence in the present
case. Although the United States chose not to participate in the proceedi ngs on
the nerits, it did clearly state the bases of its argunments agai nst Nicaragua's
Application during the phase on jurisdiction and adnissibility. |In this sense,
the question of applicable law is considered by the United States as essential and
central to its defe ce.

Since lack of jurisdiction, if the nultilateral treaty reservation is effective,

wi || presuppose non-application of nultilateral treaty law, insistence on applying
multilateral treaty | aw can only be taken as abandonnent of the position on the
multilateral treaty reservation. 1In view of the attitude shared by both Parties

towards the question of the applicable law, and in deference to the paranountcy of
the United Nations Charter, it is submtted that the United States should be con-
si dered as having waived its objection based upon the multilateral treaty reserva-
tion which concerns both the jurisdiction of the Court and the application of |aw
The attitude of the United States as described above warrants a concl usion of such
wai ver, which alone is conmpatible with its own stance of strong adherence to the
United Nations Charter, as well as the other nultilateral treaties. It is to be
recalled that the United States once enphasized: 'those treaties *210 constitute
the lex inter partes, and Nicaragua's clains cannot be adjudicated by referring to
some ot her, unagreed sources of law (United States Counter-Menorial, para. 320).

According to the Judgnent of 26 Novenber 1984, the Court has jurisdiction to ad-
judicate Nicaragua's clains based on customary international law and the bilatera
Treaty of 1956. \What renmmins to be decided in the nerits phase on the question of
the nultilateral treaty reservation is whether or not the Court is also conpetent
to entertain the proceedings with respect to Nicaragua's clains based on nmultilat-
eral treaties and, as a corollary thereof, what law will be the applicable |aw
Since the question of the applicable | aw cannot be treated i ndependently of the
nultilateral treaty reservation, the unequivocal attitude naintained by the United
States with respect to the applicable law can only be taken as waiver of the mnul-
tilateral treaty reservation. The assunption of waiver does not alter the posi-
tion of the Court, which has already entertained jurisdiction over the present
proceedi ngs. Such being the case, while the Court renmmins seised of the case as
before, the rights and obligations of the Parties are subject to both the nulti-
|ateral treaty |law and the related principles of customary international |aw as
well as rules derived fromthe bilateral Treaty of 1956.

There is no legal barrier to prevent the United States fromgiving effect to the
wai ver, since, according to the text of the nmultilateral treaty reservation, the
United States can always specially agree to jurisdiction. It is also to be noted
t hat Ni caragua has not conplained in the Court of any third State or States. It
did not question the right of El Salvador to receive fromthe United States as-
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sistance, nmilitary or otherwi se (N caraguan Menorial, para. 193). The Court has
i kewise nade clear in its 1984 Judgnment on jurisdiction and adm ssibility of

Ni caragua's Application that 'the rights of no other State may be adjudicated in
t hese proceedings' (1.C. J. Reports 1984, p. 436, para. 98). \Wether or not they
will be affected in any manner by the decision to be given, it might be appropri-
ate to refer to Article 59 of the Statute, which provides that a decision wll

have no binding force except between the parties and in respect of the particul ar
case. In fact, on the question whether or not Nicaragua has acted in such a way
as to anobunt to resort to the threat or use of force against its neighbours, the
Court in the present Judgnent considers the evidence to be insufficient or incon-
clusive. Consequently no third party would be in all certainty affected thereby.

Before concluding, it my be said that the treatnment of the nultilateral treaty
reservation invoked by the United States has followed a zigzag path for which a
careful mapping woul d be necessary. Failure to do so will confound the issues
resulting in contradictions and inconsistencies, as can be denobnstrated by the
conflict between the United States stand in respect of jurisdiction and its stand
in respect of the applicable law. They need to be re-aligned and given conpre-
hensi ve appraisal in accordance with logic *211 and good sense. For the foregoing
reasons, | regret that | cannot cast an affirmative vote for subparagraph (1) of
par agraph 292 in the operative part of the Judgnment, which finds the nultilatera
treaties i nvoked by N caragua as not applicable because of the nmultilateral treaty
reservation of the United States. As to the other subparagraphs in which custom
ary international |aw and provisions of the Treaty of Friendship, Comrerce and
Navi gati on signed on 21 January 1956 are taken as bases, | have voted in favour on
t he understanding that relevant rules of the nultilateral treaty | aw are, where
appropriate, not precluded from being applied as bases in support of the findings.

(Signed) NI Zhengyu.
FN1 Cf. The Function of Law in the International Community, Oxford 1933, p. 389.

FN2 Leo Gross, United States Diplomatic and Consular Staff in Tehran 1974 case, 2
AJIL, 1980, pp. 395 ff.

FN3 Leo Gross, op. cit. (quoting frompp. 35-36 of the |I.C. J. Pleadings, United
States Diplomatic and Consul ar Staff in Tehran)

FNA I bid., p. 410
FN5 |.C. J. Reports 1978, p. 52.

FN1 If | nake use solely of the original English text, this is because of the
probl ens of interpretation to which the French translation in the United Nations
Treaty Series mght give rise - problens which there is no ground for allow ng any
role in the case

FN2 | am somewhat surprised at the assurance with which the Court in its Judgnment
(para. 202) has felt able to assert that 'the existence in the opinio juris of
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States of the principle of non-intervention is backed by established and subst an-
tial practice'.

FN3 See the articles entitled 'Inpressions du Nicaragua', | and Il, by Jacques-Si -
mon Eggly, published in the Journal de Geneve on 26 and 27 May 1986

FN4 | refer to Articles 11 (Conduct of persons not acting on behalf of the State)
and 8 (Attribution to the State of the conduct of persons acting in fact on behalf
of the State), read together.

FN5 The underlying idea is expressed nost precisely in paragraph 115, where the
Judgnent holds that 'even the general control by the respondent State over a force
with a high degree of dependency on it' would not in itself mean 'that the United
States directed or enforced the perpetration of the acts contrary to human rights
and hurmanitarian |law all eged by the applicant State' (enphasis added). Sub-
sequently, in this paragraph and another (277), the Judgnment relies to the same
purpose on the fact that the Court is 'not satisfied that the evidence avail able
denonstrates that the contras were 'controlled by the United States when conmit-
ting' the acts in question. This observation is not wong as far as it goes, but
it is less precise than the previous one | have quoted. It would, | think, be re-
grettable if the introduction at this point of the idea of 'control', acconpanied
by such expressions as those in paragraph 116 which contrast the acts of the con-
tras to those for which the United States might be 'responsible directly', should
i mplant in readers the erroneous idea that the Court is establishing an anal ogy
bet ween the situation here envisaged and i nstances where it is appropriate to
speak of 'indirect responsibility' as opposed to 'direct responsibility'. In ny
view, the situations which can be correctly terned cases of indirect responsibil-
ity are those in which one State that, in certain circunstances, exerts contro
over the actions of another can be held responsible for an internationally wong-
ful act conmitted by and inputable to that second State. The question that arises
in such cases is not that of the inputability to a State of the conduct of persons
and groups that do not formpart of its official apparatus, but that of the trans-
fer to a State of the international responsibility incurred through an act input-
able to another State.

FN6 For exanple, | find that the Court has devoted adi sproportionately |engthy
passage and attached undue inportance (in paras. 117 ff.) to the - apparently Iim
ited - dissem nation anong the contra forces of the Cl A-published manual on Opera-
ci ones sicol ogicas en guerra de guerrillas. Even apart fromthe fact - recognized
by the Judgnent - that the opposing sides in a civil war |like the one unhappily
raging in Nicaragua need no outside encouragenent to engage in activities which
may be anti-humanitarian, | have difficulty in seeing precisely how the responsib-
ility deriving from such 'encouragenent', the reality and efficacy of which remin
nor eover to be proved, woudl take shape in general international |aw

*212 DI SSENTI NG OPI NI ON OF JUDGE ODA
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B. The Court's partial reversion to jurisdiction under 75-78
Article 36, paragraph 2, of the Statute in relation to
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C. M sconception of the customary-law rule not to defeat 79-82
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1. Breaches of Article XIX of the Treaty 83- 84
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V. SUPPLEMENTARY OBSERVATI ONS 90-97

*214 1. | have given support to subparagraph (1) of the Operative Cl ause but, by
the logic of this subparagraph which has recogni zed the applicability of the so-
cal | ed Vandenberg Reservation, the Court should now have ceased to entertain the
Application of N caragua in so far as it is based on Article 36, paragraph 2, of
the Statute (Part | below). In addition, | believe that, for other reasons as
stated below (Part 11), the dispute referred to the Court by the N caraguan Ap-
plication, as so based, should have been decl ared nonjusti ci abl e.

2. | hold that the Court could have remained seised of this case only in relation
to the alleged violation by the United States of the 1956 Treaty of Friendship,
Commer ce and Navi gati on between the two Parties. Fromthis point of view | voted
in favour of subparagraph (7), but voted agai nst subparagraph (6) because it would
have been sufficient for the Court to decide on subparagraph (7) only, and agai nst
subpar agraph (8) because such a decision by the Court concerning a breach of ob-
ligations erga ommes under customary international law is out of place in this
Judgnent. | was also unable to vote in favour of subparagraph (10), for the reas-
on that | believed the Judgnent was m staken in bringing the United States attacks
on Nicaraguan territory into relation with that Treaty and, by basing a construc-
tion upon its 'object and purpose', had exceeded the jurisdiction granted by its
conprom ssory clause. My negative vote on subparagraph (11) was cast because the
attacks on Nicaraguan territory could not be related in my view to a breach of the
1956 Treaty; nor was the trade enbargo to be regarded as a breach of it (Part 111
bel ow) .

3. | was obliged to vote agai nst subparagraphs (2), (3), (4), (5, (9), (12) and
(13), sinply because | considered, as stated above, that the Court should not have
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pronounced on these issues in the present case unless covered by the conproni ssory
cl ause of the 1956 Treaty. This does not nean, however, that | amin di sagreenment
with all the | egal argunments expounded by the Court regarding the principles of
non-intervention, prohibition of the use of force and respect for sovereignty.
These principles should certainly be respected, and by Nicaragua no | ess than the
United States. In particular, nmy negative vote on subparagraph (9) must not be
interpreted as inplying that | am opposed to the Court's findings on this particu-
| ar point.

*215 |. EFFECT OF THE APPLI CATI ON G VEN TO THE ' VANDENBERG RESERVATI ON' BY
THE JUDGVENT - NI CARAGUA' S APPLI CATI ON BASED ON ARTI CLE 36, PARAGRAPH 2, OF THE
STATUTE SHOULD BE DI SM SSED

A. Applicability of the 'Vandenberg Reservation'

4. The present case was subnmitted by N caragua with a request for the Court to
adj udge and decl are:

'(a) That the United States, in recruiting, training, armng, equipping, finan-

ci ng, supplying and otherw se encouragi ng, supporting, aiding, and directing m|-
itary and paramilitary actions in and agai nst Ni caragua, has violated and is viol-
ating its express charter and treaty obligations to N caragua and, in particular,
its charter and treaty obligations under:

- Article 2 (4) of the United Nations Charter;
- Articles 18 and 20 of the Charter of the Organization of American States;
- Article 8 of the Convention on Rights and Duties of States;

- Article I, Third, of the Convention concerning the Duties and Rights of States
in the Event of Civil Strife.'

One of Nicaragua's main allegations is that the United States has violated the
rul es of international |aw under several nultilateral treaties which, in one way
or another, prohibit the "threat or use of force' and 'intervention'.

5. Unlike sone older principles of international law, the particular principle
concerning 'threat or use of force' energed in parallel with the birth of the
United Nations towards the end of the Second World War, when the nove to outl aw
war in general was successfully nade. The principle of non-intervention, in con-
trast, has a long history of application since Enmer de Vattel wote in 1758 as
fol |l ows:

"It clearly follows fromthe liberty and i ndependence of Nations that each has
the right to govern itself as it thinks proper, and that no one of them has the
| east right to interfere in the governnment of another.' (The Law of Nations,
Classics of International Law, Trans., p. 131.)
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Yet in ages previous to our own, sone attenpts were nmade to justify intervention
within the framework of international law in tine of peace, even though it could
eventually be tantamount to resort to war (which in itself was not then deened il -
legal). The dual systemof international law in time of peace and international
law in tine of war was abandoned with the energence of the outlawy of war and the
principle of non-intervention, *216 which, together with the prohibition of the
threat or use of force, canme to encapsulate the founding spirit of the United Na-
tions.

6. Thus | have no doubt that the present case conspicuously falls to be con-
sidered within the framework of the United Nations systemand, for that matter,
that of the Organization of Anerican States, which has pioneered and adopted sim
ilar principles. Having regard to the fact that the Court in 1984 found that it
possessed jurisdiction under Article 36, paragraph 2, of the Statute, | fully sup-
port the Court's decision that 'the Court is required to apply the '"multil ateral
treaty reservation' contained in [the United States declaration of acceptance of
jurisdiction]' (para. 292 (1)).

B. The Judgnent's Failure to Understand the Effect of the 'Vandenberg
Reservati on'

7. The United States declaration read, in part:
'. . . this declaration shall not apply to .

(c) disputes arising under a nmultilateral treaty, unless (1) all parties to the
treaty affected by the decision are also parties to the case before the Court, or
(2) the United States of Anerica specially agrees to jurisdiction . '

The Court does not doubt that all parties to nultilateral treaties, i.e., the
Charter of the United Nations and the Charter of the Organization of Anerican
States, affected by the Judgnent are not parties to the present case. Yet the
Judgnent st ates:

"It should however be recalled that . . . the effect of the reservation in
guestion is confined to barring the applicability of the United Nations Charter
and OAS Charter as nultilateral treaty |aw, and has no further inpact on the
sources of international |law which Article 38 of the Statute requires the Court to
apply.' (Para. 56.)

"In fornulating its view on the significance of the United States nultil ateral
treaty reservation, the Court has reached the conclusion that it nmust refrain from
applying the multilateral treaties invoked by Nicaragua in support of its clains,
wi t hout prejudice either to other treaties or to the other sources of |aw enuner-
ated in Article 38 of the Statute. The first stage in its determ nation of the
| aw actually to be applied to this dispute is to ascertain the consequences of the
exclusion of the applicability of the multilateral treaties for the definition of
the content of the customary international |aw which remains applicable.' (Para.
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172.)

*217 1t will . . . be clear that customary international |aw continues to ex-
ist and to apply, separately frominternational treaty |law, even where the two
categories of |aw have an identical content.' (Para. 179.)

8. In sum the Judgnent holds that the Court can still decide the issues before
it for the reason that, without reference to such nultilateral treaties as the
Charter of the United Nations and the Charter of the Organization of Anerican
States, the Court can apply custonmary and general international |aw which, though
havi ng been subsunmed in the said nultilateral treaties, exists independently.

9. It may well be contended that principles such as the non-use of force and the
non-intervention now exi st independently as customary and general internationa
law. However, | cannot agree with the Judgnment in its contention that the Court
may entertain the Nicaraguan Application under Article 36, paragraph 2, of the
Statute on the alleged assunption that the United States reservation regarding
"disputes arising under a nmultilateral treaty' sinply excludes fromthe jurisdic-
tion conferred on the Court under that provision of the Statute |egal disputes
concerning '"the interpretation of a [nultilateral] treaty', or that, since the
present case involves a 'question of international |law , the Court's entertainment
of it should not be affected by that reservation inasmuch as the Court, independ-
ently of "the interpretation of a treaty', can confine itself to the application
of the principles of customary and general international |aw

10. | believe that the issue - which relates to applicable law - of whether, once
the Court assumes jurisdiction over a case, it can apply the rules of customary
and general international |aw apart from any applicable treaty rules, is quite
different fromthe other issue - which relates to the Court's jurisdiction - of
whet her a State's declaration excludes 'disputes arising under nmultilatera
treat[ies]' (United States reservation) from'the jurisdiction of the Court,
[which by nature can only be voluntarily accepted] in all |egal disputes concern-
ing (a) the interpretation of a treaty, (b) any question of international |aw .

." (Statute, Art. 36, para. 2). The United States declaration of acceptance of
the Court's jurisdiction excluded disputes arising under nultilateral treaties

subj ect to exceptions which do not qualify ny reasoning and, in any event, have
not materialized in the present case.

11. The persistent use of the term'reservation' to describe the exception
cl auses attached by States to their declarations under Article 36, paragraph 2, of
the Statute, and nore especially the attachment of the term'Vandenberg Reserva-
tion' to the exception in the United States declaration relating to disputes that
arise under a nultilateral treaty, have surely contributed to a m sconception of
the i nherent scope of such declarations, *218 and of that one in particular. Be-

cause of the idealismunderlying the notion of a sovereign State submitting to be
judged, the so-called 'acceptance of the Optional Cl ause' has al ways been i nagi ned
internms of the ideal case, where that submission is total and 'unreserved' . Nev-
erthel ess, the very structure of Article 36, paragraph 2, should nake it clear
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that, in franming a declaration, a State, guided by the categories there suggested
(the historical origins of which I shall explain in paras. 27-40), has sinply to
del i neate the bounds of the area of |egal disputes over which, subject to reci-
procity, it is prepared to accept the Court's jurisdiction independently of treaty
cl auses or special agreenents. If it is under no obligation to make any decl ar a-
tion at all, still less is it obliged to take the ideal case as its standard

12. Hence the fact that exception clauses may frequently be useful as a means of
del i neation does not justify any presunption that a State enploying them has re-
tracted various parts of an a priori whol esal e acceptance of the Court's jurisdic-
tion; on the contrary, the instrument remains a positive indication that the
State has unreservedly accepted that jurisdiction within a certain area which
those exceptions have nmerely helped to define. OQutside that area, there is sinmly
no acceptance, not even an acceptance subject to a 'reservation', and to reason as
if there were is to yield to a kind of optical illusion.

13. In the present case, it seens that thinking about a certain exception in
terms of a 'reservation' has helped the Court to inmagine that if nultilatera
treaties were ignored as a source of positive law, the 'reservation' would | ose
its potency, so that the exception could be circumvented. | have expl ai ned above
why | find this erroneous. The reference to nultilateral treaties is nerely a
means of drawi ng the boundaries of jurisdiction so as to exclude certain disputes:
there is no justification for supposing that a dispute "arising under' a nmultilat-
eral treaty can neverthel ess be brought under the Court's authority because
(inevitably) it can also be analysed in terns of general international |aw. Hav-
i ng decided that the present dispute did 'arise under' such a treaty or treaties,
the Court should have concluded that only in the circunstances described by the
exception itself, nanely, the presence of all parties affected or specific waiver,
coul d the boundary of acceptance of jurisdiction be widened to adnit the dispute
under Article 36, paragraph 2.

14. Thus, if the so-called Vandenberg Reservation is applicable in this case, and
the United States acceptance of the Court's conpul sory jurisdiction consequently
does not extend to disputes arising under the Charter of the United Nations and
the Charter of the Organization of Anerican States, and if the Judgnment yet de-
clares that the Court can entertain the present case as admi ssible under Article
36, paragraph 2, as stated:

*219 'The Court concludes that it should exercise the jurisdiction conferred
upon it by the United States declaration of acceptance under Article 36, paragraph
2, of the Statute, to determine the clains of Nicaragua based upon customary in-
ternational |aw notw thstanding the exclusion fromits jurisdiction of disputes
"arising under' the United Nations and OAS Charters' (para. 182),

the Court should have proved, not that it can apply custonmary and general interna-
tional |aw independently, but that the dispute referred to it in the Applicant's
clainms had not arisen under these nmultilateral treaties. The Judgment, however,
fails to do this. | nust repeat my belief that, in so far as the Judgnent hol ds
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t he Vandenberg Reservation to be applicable, in my view, correctly, the Court
shoul d not, and indeed could not, on the basis of Article 36, paragraph 2, of the
Statute, have entertained the whole dispute involving 'mlitary and paramlitary
activities in and agai nst Nicaragua' which the United States has allegedly pur-
sued.

[1. THE NON-JUSTI Cl ABI LI TY OF THE PRESENT CASE - N CARAGUA' S APPLI CATI ON BASED
ON ARTI CLE 36, PARAGRAPH 2, OF THE STATUTE SHOULD BE DECLARED | NADM SSI BLE

A. Introduction

15. While the test of jurisdiction is whether the dispute referred for judgnent
lies within the scope and range of the specific conpetence granted to the court in
guestion by a basic instrument, so that the possession of jurisdiction has to be
assessed as a matter of priority and in terms of that instrunment, the question of
the adm ssibility of a claimcalls for application of instrunment, norms of the ju-
diciary as to whether the judicial function should or should not extend to cover
the issues in contention. Inasnmuch as the answering of this question presupposes
an adequate characterization of those issues, adnmissibility is not necessarily a
prelimnary matter, in the sense of one that can be resolved before their nerits
are exanmned. In a nore inportant sense, however, it is always prelimnary, in
that no finding may be nade on the merits if it remains unresol ved. The Judgnent
states:

"especially when the character of the objections is not exclusively prelimnary
because [the objections] contain both prelimnary aspects and other aspects relat-
ing to the nerits, they will have to be dealt with at the stage of the nerits'
(para. 41).

16. The Court, in its 1984 Judgnent, rejected some grounds adduced by the United
States for the inadm ssibility of the dispute (1.C J. Reports *220 1984, pp
429-441). It appears to nme, however, that the 1984 Judgrment did not dispose of
the still essential question of whether the present case is justiciable or not.
Dealing with the justiciability, the Court observes that the United States did not
argue that this is not a 'legal dispute', and states:

"the Court can at this stage confine itself to a finding that, in the circum
stances of the present case, the issues raised of collective selfdefence are is-
sues which it has competence, and is equi pped, to determ ne' (para. 35).

17. | believe that the Ni caraguan Application should be declared nonjusticiabl e,
since in nmy view the dispute at issue is one which does not fall into the category
of 'legal' disputes within the neaning and intention of Article 36, paragraph 2,
of the Statute. It nay be argued (and the present Judgnent deliberately attenpts
to do so, see para. 32) that the interpretation of the conpetence of the Court as
conferred in accordance with that provision has been settled by a determni nation of
jurisdiction. However, the question as to whether this dispute should be con-
sidered as justiciable in terns of the concept of 'legal disputes' within the
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meani ng of the Statute is related to the nmerits of the dispute. Accordingly, it
deserves and requires reconsideration at the present stage (see Section B bel ow).

18. Furthernore, even if my contention were not well founded, it would in my view
have been prudent for the Court, in the light of the nmerits of the present case
to find it a matter of judicial propriety not to proceed with a case so highly
charged with issues central to the sensitive political relations of many States:
a circunstance that undoubtedly accounts for nmuch of the vigour with which the Re-
spondent has first chall enged, then been seen to defy, the Court's jurisdiction
(see Section C bel ow).

19. These are the positions which |I have taken throughout the Court's considera-
tions of the present case, and | regret that the Judgnent has not taken theminto
account .

B. Limted Scope of 'Legal Disputes' in Article 36, paragraph 2, of the Statute
1. The justiciability and concept of |egal disputes - historical survey

20. Referring to the concept of 'legal disputes' in connection with the function
of the International Court of Justice, the followi ng two provisions my be re-
cal | ed:

The Charter of the United Nations, Article 36, paragraph 3

"I'n maki ng recommendati ons under this Article the Security Council should al so
take into consideration that |egal disputes should as a general rule be referred
by the parties to the International Court of *221 Justice in accordance with the
provi sions of the Statute of the Court."’

The Statute of the International Court of Justice, Article 36, Paragraph 2

'"The States parties to the present Statute may at any tinme declare that they
recogni ze as conpul sory ipso facto and without special agreenment, in relation to
any other State accepting the sane obligation, the jurisdiction of the Court in
all legal disputes concerning:

(a) the interpretation of a treaty;
(b) any question of international I|aw

(c) the existence of any fact which, if established, would constitute a breach of
an international obligation;

(d) the nature or extent of the reparation to be made for the breach of an inter-
nati onal obligation.'

Looki ng back at the history of the settlenent of international disputes by arbit-
rati on or adjudication, one may clearly see that the 'l egal disputes' subject to
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such settlenent were limted in scope and, nore basically, that their referral to
such a settlement was always to depend ultimately on the assent of the States in
di sput e.

(i) The concept of 'legal disputes subject to conpulsory arbitration' prior to
the institution of the Permanent Court of International Justice

(a) The 1899 and 1907 Conventions for the Peaceful Settlenment of Internationa
Di sput es

21. Followi ng the precedents set by some arbitration clauses in bilateral treat-
ies towards the end of the nineteenth century, and by sone arbitration treaties,
mai nly anong countries of the western hem sphere, the 1899 Convention for the
Peaceful Settlenment of International Disputes provided that:

"I'n questions of a legal nature, and especially in the interpretation or ap-
plication of international conventions, arbitration is recognized by the signatory
Powers as the nost effective and at the same tinme the npst equitable neans of set-
tling disputes which diplomcy has failed to settle." (Art. 16.) (The Proceedi ngs
of the Hague Peace Conferences (Translation of the Oficial Texts), The Conference
of 1899, p. 238.)

Referral to arbitration was far from obligatory.

22. The 1899 Convention was anended in this regard at the Second Peace Conference
in 1907 only by the addition of a new paragraph, which suggested that:

' Consequently, it would be desirable that, in disputes about the above-nen-
ti oned questions, the contracting Powers, if the case arise, *222 have recourse to
arbitration, in so far as circunstances pernmit.' (Art. 38.) (The Proceedi ngs of
t he Hague Peace Conferences (Translation of Oficial Texts), The Conference of
1907, Vol. I, p. 605.)

The Second Peace Conference, held in 1907, failed to establish conpul sory arbitra-
tion. A project to institute it was put to the vote by the First Conm ssion but
in the end was not found acceptable. The unsuccessful draft, which would have
been added to Article 16 of the 1899 Convention, sought to provide that:

"Differences of a | egal nature, and especially those relating to the interpret-
ation of treaties existing between two or nore of the contracting States, which
may in future arise between them and which it may not have been possible to
settle by diplomacy, shall be submtted to arbitration, provided, neverthel ess,
that they do not affect the vital interests, the independence or the honor of any
of the said States, and do not concern the interests of other States not involved
in the dispute." (Art. 16a.) (lbid., p. 537.)

23. That project suggested, however, that sonme differences should be 'by nature
subject to arbitration without the reservations nmentioned in Article 16a" (Art.
16¢.) (ibid.), and enunerated as such the follow ng differences:
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"I. Disputes concerning the interpretation and application of conventional
stipulations relating to the foll owi ng subjects:

1. Reciprocal free aid to the indigent sick.
2. International protection of worknen.

3. Means of preventing collisions at sea.

4. Wi ghts and neasures.

5. Measurenent of ships.

6. Wages and estates of deceased seanen.

7. Protection of literary and artistic works.

I1. Pecuniary clains for damages, when the principle of indemity is recognized
by the parties.' (Art. 16d.) (lbid.)

A suggestion was al so made for a protocol enunerating 'such other matters . . . to
admt of enbodinment in a stipulation respecting arbitration w thout reserve .

on condition of reciprocity' (Art. 16e) (ibid.). The British delegate accordingly
proposed a protocol, with an annexed table listing the follow ng subjects:

"1l. Pecuniary clains for damages, when the principle of indemity is recognized by
the parties.

2. Reciprocal free aid to the indigent sick

3. International protection of worknen.

*223 4. Means of preventing collisions at sea.

5. Weights and neasures.

6. Measurement of vessels.

7. Wages and estates of deceased seanen.

8. Protection of literary and artistic works.

9. Governance of commercial and industrial conpanies.

10. Pecuniary clains arising fromacts of war, civil war, arrest of foreigners, or
sei zure of their property.

11. Sanitary regul ations.
12. Equality of foreigners and nationals as to taxes and inposts.

13. Custons tariffs.
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14. Regul ations concerning epizooty, phylloxera, and other similar pestilences.
15. Monetary systens.

16. Rights of foreigners to acquire and hold property.

17. Civil and commercial procedure.

18. Pecuniary clainms involving the interpretation or application of conventions of
all kinds between the parties in dispute.

19. Repatriation conventions.
20. Postal, tel egraph, and tel ephone conventi ons.

21. Taxes agai nst vessels, dock charges, |ighthouse and pil ot dues, salvage
charges and taxes inposed in case of damage or shi pw eck.

22. Private international law.' (Art. 16e) (The Proceedi ngs of the Hague Peace
Conferences (Translation of Oficial Texts), The Conference of 1907, Vol. |, p
539.)

Thus we see that, despite the aim of compulsory referral to arbitration, the
project, on the one hand, enbodied a reservation that the di sputes concerned

"do not affect the vital interests, the independence or the honor of any of the
said States, and do not concern the interests of other States not involved in the
di sput e’

and, on the other hand, enunerated a linmted nunber of extrenely technical and
preponderantly non-political subjects of dispute as constituting those which the
parti es would unreservedly agree to subnit to arbitration.

24. The project itself was not put to the vote at the plenary neeting and | do

not need to repeat that the result of the 1907 Conference was far from successful
at least fromthe point of view of obligatory arbitration. It is, however, im
portant to note that even in that project only a narrowed selection of the "differ-
ences of a legal nature, and especially those relating to the interpretation of
treaties' - a selection restricted to predom nantly *224 technical matters - was
suggested as falling within the ambit of conpul sory arbitration. Hence it is

clear that even the nore idealistic drafters were inclined to consider that the
"justiciable dispute' should be so restricted as to cover only sone highly tech-

ni cal or procedural issues.

(b) Justiciable disputes in arbitration treaties early in this century
25. Four years after the 1899 Convention, but before the 1907 Second Peace Con-

ference, the bilateral treaty of 1903 between France and Great Britain attracted
the interest of the world as the first European step towards the conmpul sory refer-
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ral of international disputes to settlenment by arbitration, and this was foll owed
by eight sinmlar treaties concluded prior to 1907, to which in the nain either
Great Britain or France was a party. The nunber of similar bilateral treaties of
arbitration concluded from 1907 to the 1920s ampunts to 29. Unlike the nultilat-
eral treaty of 1899, this bilateral nmodel set up a binding normfor the two con-
tracting parties with regard to conpul sory referral of sone types of dispute to
the Permanent Court of Arbitration. The 1903 treaty states that 'differences
which may arise of a legal nature, or relating to the interpretation of Treaties
exi sting between the two Contracting Parties', should be referred to the Permanent
Court of Arbitration (Art. 1). The conditions for conpulsory referral were re-
stricted by the proviso in each treaty that:

"[the disputes] do not affect the vital interests, the independence, or the hon-
our of the two Contracting States, and do not concern the interests of third
Parties' (Art. 1) (British and Foreign State Papers, Vol. XCVlI, p. 35).

This fanmous clause of four reservations concerning vital interests, independence,
honour and third party interests to be attached to conpul sory arbitration, which
as stated above, was also later incorporated in the 1907 project at the Hague Con-
ference, commenced with the 1903 Treaty. It is to be further noted that in each

i ndi vidual case the conclusion of a special agreenment was a prerequisite for

"defining clearly the matter in dispute, the scope of the powers of the Arbit-
rators, and the periods to be fixed for the formation of the Arbitral Tribunal and
the several stages of the procedure' (Art. I1).

26. In 1911 the United States Governnent concluded with Great Britain and France
respectively the General Arbitration Treaties, which provided that:

"All differences hereafter arising between the high contracting parties .
relating to international natters in which the high contracting parties are con-
cerned by virtue of a claimof right nade by *225 one agai nst the other under
treaty or otherw se, and which are justiciable in their nature by reason of being
suscepti bl e of decision by the application of the principles of law or equity,
shall be submitted to the Pernanent Court of Arbitration . . . or to sonme other
arbitral tribunal as may be decided in each case by special agreenent . . .' (Art.
1) (Anerican Journal of International Law, Supplenment, Vol. V, pp. 253, 249.)

These treaties provided that, in cases where the parties disagreed as to whether a
di fference was subject to arbitration under the treaty concerned, the question
shoul d be submitted to a joint high commission of inquiry, and that, if all, or

all but one, of the menbers of that conmm ssion decided the question in the affirm
ative, the case should be settled by arbitration (Art. 3). These treaties would
have been highly progressive fromthe standpoint of the conpul sory settlenment of

di sputes, but they failed to secure the approval of the United States Senate, in
particul ar because of the extremely novel concept of the determnination of the jur-
isdiction of the tribunal by a third body. Yet one nore attenpt to institute com
pul sory arbitration had thus fail ed.
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(ii) Justiciable and non-justiciable disputes under the Covenant of the League of
Nations and the Statute of the Permanent Court of International Justice

(a) The Covenant of the League of Nations

27. Plans for the post-war institution were being prepared from 1918 onwar ds.
The peaceful settlenent of international disputes was one of the nmamin issues, and
it was always considered that, while sone disputes nmight be suitable for settle-
ment by arbitration, others mght be nore properly dealt with by that worl dw de
institution or through conciliation by an organ to be set up by that institution.
One of the earliest plans, proposed by Lord Phillinore in 1918, identified, in
particul ar, four types of dispute suitable for settlenent by arbitration, i.e.

di sputes concerning 'the interpretation of a treaty', 'any question of interna-
tional law , 'the existence of any fact which if established would constitute a
breach of any international obligation' or 'the nature and extent of the repara-
tion to be made for any such breach', and suggested the provision reading that 'ar-
bitration is recognized by the Allied States as the nost effective and at the sane
time the nost equitable neans of settling the dispute' (David Hunter MIler, The
Drafting of the Covenant, Vol. |1, p. 4). CGeneral Snuts, British delegate at the
Pari s Peace Conference, referring to 'the two classes of justiciable and other

di sputes', also nentioned these four types of dispute (ibid., p. 56). Reference
to the four types was mmi ntai ned throughout several plans for the future institu-
tion of the worl dwi de organization

*226 28. The Commi ssion on the League of Nations, set up by the prelininary con-
ference to study the constitution of the League of Nations, comenced its work on
3 February 1919. The draft covenant, including sone provisions concerning dispute
settlenent (Arts. 10-13) was presented. The basic idea was that the high con-
tracting parties should "in no case resort to armed force w thout previously sub-
mtting the questions and natters involved, either to arbitration or to enquiry by
the Executive Council' (Art. 10), and a provision was proposed

"Article 11. The High Contracting Parties agree that whenever any dispute or
difficulty shall arise between them which they recognise to be suitable for sub-
m ssion to arbitration, and which cannot be satisfactorily settled by dipl omacy,
they will submit the whole subject matter to arbitration . . .' (Mller, op. cit.
p. 234.)

The idea of establishing a Permanent Court of International Justice was al so sug-
gested in this draft covenant (Art. 12).

29. At the second reading of the text, on 24 March 1919, Lord Robert Cecil, in-
tending 'to draw a distinction between justiciable and non-justiciable disputes
(David Hunter MIler, The Drafting of the ovenant, Vol. Il, p. 348), suggested an
alternative sentence which in fact had previously been proposed by Lord Phillinore
nore than a year earlier. Lord Robert Cecil's suggestion read

"If a dispute should arise between the States nenbers of the League as to the
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interpretation of a Treaty, as to any question of any international law, as to the
exi stence of any fact which, if established, would constitute a breach of any in-
ternational obligation, or as to the extent and nature of the reparation to be
made for any such breach, if such dispute cannot be satisfactorily settled by dip-
| omacy, the States menmbers of the League recognise arbitration to be the nost ef-
fective and at the sane tinme the nost equitable neans of settling the dis-

pute; and they agree to subnit to arbitration any dispute which they recognise to
be of this nature." (lbid., p. 352.)

On 10 April, examining the draft covenant as anended by the Drafting Commttee,
Lord Robert Cecil again stated that

"it was difficult to lay down a strict rule. For exanple, one could not say
that the question of the interpretation of a Treaty should be subnmitted to arbit-
ration in every instance. |t mght happen that such an interpretation would in-
vol ve the honour or the essential interests of a country. |In such a case the
guestion should rather be subnmitted to exam nation by the Council of the League
It woul d be dangerous for the future of the principle of arbitration to inpose it
too strictly in a great nunber of cases.' (lbid., p. 378.)

*227 The final version of the draft covenant was adopted at the |ast neeting of
t he Conmi ssion on 11 April 1919.

30. The Covenant of the League of Nations contained, with regard to the arbitra-
tion or judicial settlenent of international disputes, the follow ng provisions
[ FN1] :

"Article 12

1. The Menbers of the League agree that if there should arise between them any
dispute likely to lead to a rupture, they will submt the nmatter either to arbit-
ration * or to inquiry by the Counci

Article 13

1. The Menbers of the League agree that whenever any dispute shall arise
bet ween t hem whi ch they recognise to be suitable for subnission to arbitration *
and whi ch cannot be satisfactorily settled by diplomacy, they will subnit the
whol e subject-matter to arbitration *.

2. Disputes as to the interpretation of a treaty, as to any questions of inter-
national law, as to the existence of any fact which if established would consti -
tute a breach of any international obligation, or as to the extent and nature of
the reparation to be nmade for any such breach, are declared to be ampong those
whi ch are generally suitable for submission to arbitration*.’

On 28 April, at the Peace Conference, President WIlson of the United States ex-
pl ai ned that:
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' The second paragraph of Article XIIl is new, inasnuch as it undertakes to give
i nstances of disputes which are generally suitable for subnission to arbitration,
i nstances of what have latterly been called 'justiciable questions.' (David
Hunter MIller, The Drafting of the Covenant, Vol. Il, p. 700.)

Thus the League of Nations canme to declare that the four types of dispute which
Lord Phillinore had originally suggested were generally suitable for submi ssion to
arbitration.

(b) The Statute of the Pernmanent Court of International Justice

31. Meeting at The Hague, the Comrittee of Jurists set up pursuant to the first
(unquot ed) sentence of Article 14 prepared a draft schenme for the institution of
the Permanent Court of International Justice which, borrowi ng the concept of the
four types of dispute, provided for the jurisdiction of the Court as foll ows:

*228 'Article 34

Bet ween States which are Menbers of the League of Nations, the Court shall have
jurisdiction (and this w thout any special convention giving it jurisdiction) to
hear and determ ne cases of a | egal nature, concerning:

(a) the interpretation of a treaty;
(b) any question of international I|aw

(c) the existence of any fact which, if established, would constitute a breach of
an international obligation;

(d) the nature or extent of reparation to be nmade for the breach of an interna-
tional obligation

(e) the interpretation of a sentence passed by the Court.

The Court shall also take cognisance of all disputes of any kind which may be
submitted to it by a general or particular convention between the parties.

In the event of a dispute as to whether a certain case cones within any of the
categori es above nentioned, the nmatter shall be settled by the decision of the
Court.' (P.C1.J., Advisory Conmittee of Jurists, Proces-Verbaux of the Proceed-
ings of the Comrittee, p. 679.) (Enphasis added.)

32. The view advanced by the Conmittee of Jurists encountered objections from
several delegates at the Council of the League of Nations, which dealt with the
draft scheme in the course of its sessions from February to October 1920. They
argued that, even if States admitted conmpul sory jurisdiction in the cases laid
down in the suggested article, they mght not go so far as to admit that any ques-
tion of international |aw w thout exception could be submitted to the Court. The
report presented by the French representative, Leon Bourgeois, on 27 Cctober 1920
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at the 10th Session of the Council in Brussels, read in part:

"W do not think it necessary to discuss here the advantages which would result
fromthe system of conpul sory jurisdiction proposed by the Commttee of Jurists
with regard to the good adm nistration of international justice and the devel op-
ment of the Court's authority. But as in reality a nodification in Articles 12
and 13 of the Covenant is here involved, the Council wll, no doubt, consider that
it is not its duty, at the nonment when the General Assenbly of the League of Na-
tions is about to nmeet for the first time, to take the initiative with regard to
proposed alterations in the Covenant, whose observance and safe keepi ng have been
entrusted to it.

At the present nonent it is nost inportant in the interests of the authority of
the League of Nations that differences of opinion should not arise at the very
outset with regard to the essential rules laid dowmm *229 in the Covenant ...'
(League of Nations, P.C I.J., Docunments concerning the action taken by the Council
of the League of Nations under Article 14 of the Covenant, p. 47.)

Leon Bourgeois suggested that in the Hague draft scheme the Council replace Art-
icles 33 and 34 by a new text, which was eventually adopted by the Council, as
foll ows:

"Article 33

The jurisdiction of the Court is defined by Articles 12, 13 and 14 of the Cov-
enant .

Article 34

W t hout prejudice to the right of the Parties, according to Article 12 of the
Covenant, to subnmit disputes between themeither to judicial settlement or arbit-
ration or to enquiry by the Council, the Court shall have jurisdiction (and this
wi t hout any special agreement giving it jurisdiction) to hear and determ ne dis-
putes, the settlement of which is by Treaties in force entrusted to it or to the
tribunal instituted by the League of Nations.' (lbid., p. 47.)

33. Wiile the Assenbly was neeting from 24 Novenber to 7 Decenmber 1920 a subcom
mttee of its Third Conmittee nmade a detailed study of the draft schene of the
Court and suggest ed:

"What ever differences of opinion there may be on the interpretation of the Cov-
enant with regard to the acceptance of a compulsory jurisdiction within the scope
of its provisions, and upon the political expediency of adopting an uncondition-
ally conpul sory jurisdiction in international relations, the Sub-Commttee was un-
able to go beyond the consideration that unaninity on the part of the Menbers of
the League of Nations is necessary for the establishnment of the Court, and that it
does not seem possible to arrive at unaninmty except on the basis of the prin-
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ciples laid down in the Council's draft.' (lbid., p. 210.)

The subcommittee devised in fact a nodified text intended to forrmul ate as clearly
as possible the follow ng ideas:

"l. The jurisdiction of the Court is in principle based upon an agreenent
between the Parties. This agreenment nmay be in the formof a special Convention
submitting a given case to the Court, or of a Treaty or general Convention enbra-
cing a group of matters of a certain nature.

2. Wth regard to the right of unilateral arraignment contenplated in the words
('and this without any special agreement giving it jurisdiction') in the Council's
draft, the Sub-Conmittee, by deleting these words, has not changed the neani ng of

the draft. In conformty with *230 the Council's proposal, the text prepared by
the Sub-Conmittee adnmits this right only when it is based on an agreenment between
the Parties. 1In the Sub-Conmittee's opinion, the question nust be settled in the
foll owing manner: |If a Convention establishes, w thout any reservation, obliga-

tory jurisdiction for certain cases or for certain questions (as is done in cer-
tain general arbitration treaties and in certain clauses of the Treaties of Peace
dealing with the rights of nminorities, |abour, etc.) each of the Parties has, by
virtue of such a treaty, the right to have recourse w thout special agreenment
(conpromis) to the tribunal agreed upon. On the other hand, if the general Con-
vention is subject to certain reservations ('vital interests', ' independence',
"honour', etc.), the question whether any of these are involved in the terns of
the Treaty, being for the Parties thenmsel ves to decide, the Parties cannot have
recourse to the International Tribunal w thout a prelimnary agreement (conprom s)
..." (League of Nations, P.C |.J., Docunments concerning the action taken by the
Council| of the League of Nations under Article 14 of the Covenant, p. 211.)

The draft scheme prepared by the Council was amended by the subcommittee as fol -
| ows:

"Article 36 (Brussels, Art. 33)

The jurisdiction of the Court conprises all cases which the Parties refer to it
and all matters specially provided for in treaties and conventions in force.

Article 37 (Brussels, Art. 34)

VWhen a treaty or convention in force provides for the reference of a matter to
a tribunal to be instituted by the League of Nations, the Court will be such
tribunal.' (lIbid., p. 218.)

34. In the course of the deliberations of the Third Conmttee of the First As-
senmbly, however, M. Fernandes, the Brazilian delegate, introduced the text adop-
ted by the Commttee of Jurists but abandoned by the Council (quoted in para. 31
above), which was acconpani ed by a tenporary provision reading:
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"Article

In ratifying the Assenbly's decision adopting this Statute, the Menbers of the
League of Nations are free to adhere to either of the two texts of Article
33. They may adhere unconditionally or conditionally to the Article providing for
compul sory jurisdiction, a possible condition being reciprocity on the part of a
certain nunmber of Menmbers, or of certain Menbers, or, again, of a nunmber of Mem
bers including such and such specified Menbers.' (lbid., p. 168.)

Thi s proposal was adopted with some amendnments. The Third Comm ttee *231 reported
in connection with Article 36 that a new provision had been added which

'gives power to choose conpul sory jurisdiction either in all the questions enu-
nerated in the Article or only in certain of these questions. Further, it nakes
it possible to specify the States (or Menbers of the League of Nations) in rel a-
tion to which each Governnent is willing to agree to a nore extended jurisdic-
tion." (lbid., p. 222.)

35. The text as amended by the Third Cormittee at its |last session, on 10 Decem
ber 1920, was finally adopted, with further slight changes, as Article 36 of the
Statute of the Pernmanent Court of International Justice. Thus the Statute read
in part:

"Article 36
The Menbers of the League of Nations ... may ... declare that they recog-
ni ze as conpul sory ipso facto and w thout special agreenment ... the jurisdiction

of the Court in all or any of the classes of |egal disputes concerning:
(a) the interpretation of a treaty;
(b) any question of international |aw

(c) the existence of any fact which, if established, would constitute a breach of
an international obligation;

(d) the nature or extent of the reparation to be made for the breach of an inter-
national obligation.' (Enphasis added.)

Wil e the Covenant of the League of Nations declared, in general terns, that 'dis-
putes' as enunerated 'are generally suitable for subnission to arbitration', the
Statute of the Pernmanent Court of International Justice provided for optional ac-
ceptance of the Court's jurisdiction for 'legal disputes concerning' the four cat-
egories specified in the Covenant.

(iii) The concept of justiciable disputes subsequent to the inception of the Per-
manent Court of International Justice

36. In the post-war period, particularly during a decade beginning with the m d-
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1920s, a great nunber of bilateral treaties were concluded to unify the procedure
of conciliation with the submi ssion of various kinds of international dispute to
arbitration or to the newly established Permanent Court of International Justice.
In Cctober 1925, at Locarno, Switzerland, where a treaty of nutual guarantee ained
at maintaining the territorial status quo resulting fromthe adjustnent of the
western frontiers of Germany was initialled, Germany negotiated arbitration treat-
ies with Bel gium Czechosl ovakia, France and Pol and, respectively, in which it was
stated that:

"All disputes of every kind between Germany and [the parties] with regard to

which the Parties are in conflict as to their respective rights *232 ... shall be
subm tted for decision either to an arbitral tribunal or to the Permanent Court of
International Justice ..." (Art. |.) (League of Nations Treaty Series, Vol. 54,
p. 304.)

The disputes were to 'include in particular those nmentioned in Article 13 of the
Covenant of the League of Nations' (Art. 1) and be submtted - but only by neans
of a special agreenent - either to the Permanent Court of International Justice or
to an arbitral tribunal (Art. 16).

37. Oiginating with the Conmttee on Arbitration and Security which the Prepar-
atory Comrittee of the Di sarmanment Conference established in Novenber 1927, the
CGeneral Act for Pacific Settlement of International D sputes was approved by the
Ni nth Assenbly of the League of Nations in 1928 as a conpendium of the results
produced by a nunber of bilateral arbitration or conciliation treaties. As to ju-
dicial recourse, it was agreed that 'All disputes with regard to which the parties
are in conflict as to their respective rights' should be submitted for decision to
t he Permanent Court of International Justice. |t was understood, however, that
these disputes would '"include in particular those nmentioned in Article 36 of the
Statute of the Permanent Court of International Justice' (Art. 17) (League of Na-
tions Treaty Series, Vol. 93, p. 351).

38. The arbitration treaties concluded by the United States in the years 1928-
1930 with as many as 25 countries provided for the subm ssion to the Pernmanent
Court of Arbitration or to sone other conpetent tribunal of:

"all differences relating to international matters in which the high contracting
parties are concerned by virtue of a claimof right nade by one agai nst the other
under treaty or otherwise ... which are justiciable in their nature by reason of
bei ng suscepti bl e of decision by the application of the principles of |law or
equity' (Art. |I) (The Anmerican Journal of International Law, Supplenent, Vol. 23,
p. 197).

A special agreenent for the submission was first to be nmade by the parties in each
case. 1In 1929 the United States concluded at Washington with 19 Latin Anerican
States the Ceneral Treaty of Inter-American Arbitration, which belonged to the
same type in providing for the obligation of the contracting parties to submt to
arbitration:
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"all differences of an international character which have arisen or may arise
bet ween them by virtue of a claimof right nmade by one agai nst the other under
treaty or otherwise ... which are juridical in their nature by reason of being
suscepti bl e of decision by the application of the principles of law (Art. 1)
(League of Nations Treaty Series, Vol. 130, p. 140).

*233 The Treaty al so provided that the 'questions of juridical character' (Art.
1) would include four types of dispute specified in Article 13, paragraph 2, of
the Covenant of the League of Nations. The fornulation of a special agreenent, to
be concluded in each case, was to define the particul ar subject-matter of the con-
troversy (Art. 4).

(iv) Legal disputes found suitable for settlenment by the International Court of
Justi ce

39. The United Nations set up the International Court of Justice as 'the princip-
al judicial organ of the United Nations' to 'function in accordance with the an-
nexed Statute' (Charter, Art. 92), but the principal responsibility for the main-
tenance of international peace and security is entrusted to the Security Council
whi ch should as a final resort handle a dispute the continuation of which is
likely to endanger the maintenance of international peace and security, while tak-
i ng cogni zance of the consideration that 'legal disputes' should as a general rule
be referred by the parties to the International Court of Justice (Charter, Art.

36, para. 3).

40. The 1945 Statute of the present Court, the relevant provision of which is
guot ed above (para. 20), follows the pattern of the previous Court except that de-

clarations may be nade accepting the jurisdiction of the Court 'in all |egal dis-
putes concerning ..." (Art. 36, para. 2), not 'in all or any of the cl asses of
| egal disputes concerning ...', and that the Optional Clause attached to the pro-

tocol of signature of the previous Statute was incorporated in the new Statute
(Art. 36, paras. 3 and 4). All that the dropping of the reference to 'classes' of
| egal dispute indicates is a realization of the redundancy of this vague expres-
sion, while the relocation of the Optional Clause is but a corollary of the per-
manent integration of the Court and its Statute into the systemof the Charter.
Consequent |y, any suggestion that the present Court possesses a w der jurisdiction
than its predecessor ratione materiae nust depend on an assunmed evolution in the
meani ng of the term'legal disputes'.

2. The difficulty of viewi ng the present case as concerning a 'legal dispute'
within the neaning of the Statute

(i) I'n general

41. The above survey of the devel opnents behind the provision of Article 36,
par agraph 2, of the Statute of the International Court of Justice leads ne to the
foll owi ng observati ons.
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42. First, the term'legal disputes' was defined in some instrunments as referring
to those disputes which arise

"by virtue of a claimof right nade by one against the other under treaty or
ot herwi se [and] which are juridical in their nature by reason *234 of being sus-
cepti ble of decision by the application of the principles of law (e.g., the 1911
Ceneral Arbitration Treaties),

or in other cases as those '"with regard to which the Parties are in conflict as to
their respective rights' (e.g., the 1925 Locarno Treaties; the 1928 Ceneral Act).
These definitions should not be overl ooked or nade light of in interpreting the
term'legal disputes' as used in the Statute.

43. Secondly, the well-known reservations in the 1903 Angl o-French Treaty con-
cerning vital interests, independence, honour and third-party interests in connec-
tion with referral to arbitration di sappeared with the League of Nati ons.

However, this was only because disputes involving such considerations were thence-
forth to be submitted for exanination by the Council, the League's pre-eninently
political organ. 1In the United Nations system it is |likewi se the Security Coun-
cil which is entrusted with the ultimate function for the peaceful settlenment of
any di spute the continuance of which is likely to end nger the maintenance of in-
ternational peace and security.

44. Thirdly, it should be recalled that, while the draft prepared by the Hague
Committee of Jurists was being discussed at the Brussels Council, the suggestion
of the conmpul sory referral of disputes over any point of international |aw net
with opposition, as reflected in Leon Bourgeois's report, part of which read

"If this view advanced by the Jurisconsults at The Hague is adopted without
nodi fication, a considerabl e advance has certainly been nade, in view of the terns
of Article 34. What nust be understood, then, by the expression 'any point of in-
ternational law ? Even if the States adnmitted the conpul sory jurisdiction in the
cases definitely laid down in the Article, will they consent to go so far as to
admt that any question of international |aw may be submitted to the
Court? Objections of this nature have been raised by several Governnments, which
have forwarded us their renmarks on the draft scheme.' (League of Nations,
P.C.1.J., Docunments concerning the action taken by the Council of the League of
Nations under Article 14 of the Covenant, pp. 46-47.)

45. Fourthly, it is inportant to note that at the First Assembly of the League of
Nati ons the proposal for the conmpul sory referral of 'legal disputes' to arbitra-
tion was declared acceptable subject to its voluntary acceptance by each State, as
wi tness the eventual Article 36 of the Statute. It follows that, despite the pro-
vision of the Statute that deternination of the Court's jurisdiction should in
case of doubt be in the hands of the Court (Art. 36 (6)), it is to be assuned that
when voluntarily accepting compul sory*235 jurisdiction a State (the United States
in this case) will not only have had in nind its own concept of what should con-
stitute a justiciable 'legal dispute' under Article 36, paragraph 2, of the Stat-
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ute but may legitimtely entertain expectations that that concept will if neces-
sary be elicited and respected by the Court.

(ii) Precedents in the previous and present Courts

46. Previous opportunities for testing this assunption have been al nbst non-

exi stent, as may be denonstrated by a survey of the past practice regarding the
subni ssion of a case under the Optional Cl ause of the Statutes of the previous and
present Courts. O nore than 20 contentious cases during the period of the Per-
manent Court of International Justice, the cases which were brought to the previ-
ous Court relying on Article 36, paragraph 2, nunbered only seven, anopng which
three cases - Denunciation of the Treaty of 2 Novenber 1865 between China and Bel -
gi um Losinger and Legal Status of the South-Eastern Territory of G eenland - were
eventually withdrawn, and the Electricity Conpany of Sofia and Bul garia case was
not concl uded because of the Second World War. Legal Status of Eastern G eenl and
Phosphates in Mirocco and Panevezys- Sal dutiskis Railway were the only such cases
to have renmi ned before the previous Court, and in the first of these Denmark, the
respondent Party, raised no objection to the Court's jurisdiction. The objections
raised in the other two were nmerely procedural in character; the previous Court,
recogni zi ng the objection of the Respondents, declared the applications in both
cases inadm ssible. There was no single case before the previous Court in which
judgment on the nerits was given against a challenge by a Respondent to the
Court's jurisdiction under the Optional Clause of the Statute.

47. O the ten cases brought before the present Court under Article 36, paragraph
2, prior to the present case, there were three in which objections regarding jur-
isdiction and adnmissibility were not raised by the Respondent: Fisheries, Rights
of Nationals of the United States of America in Mrocco and Application of the
Convention of 1902 Governing the Guardianship of Infants. In the remaining seven
cases: Anglo-Ilranian Gl Co., Nottebohm Certain Norwegi an Loans, Right of Pas-
sage over Indian Territory, Interhandel, Aerial Incident of 27 July 1955 and
Tenmpl e of Preah Vihear, the jurisdiction of the Court was disputed only for reas-
ons of a procedural nature. The Court, after having rejected the prelimninary ob-
jections raised by the Respondents, has proceeded on the nmerits only in the fol-
lowi ng three cases: Nottebohm Right of Passage over Indian Territory and Tenple
of Preah Vihear. |In these cases, the objections raised by the Respondents were of
a procedural nature not related to the substantive justiciability of the dispute.
Prior to the present case, therefore, there has never been an Article 36, para-
graph 2, case before either the previous or the present Court where justiciability
was doubtful because of the substantive nature of the dispute.

*236 (iii) Conclusion

48. |In consequence, the fact that the Court or its predecessor entertained a
handful of previous cases submitted on the basis of Article 36, paragraph 2, of
the Statute affords absolutely no ground for concluding that voluntary acceptance
of the obligation for subm ssion of |egal disputes to the Court's jurisdiction un-
der that Article equates with the subm ssion of all disputes however politically

© 2007 Thonmson/West. No Cdaimto Oig. US Gov. Wrks.



19861.C.J. 14 FOR EDUCATIONAL USE ONLY Page 200
1986 WL 522 (1.C.J.), 1986 1.C.J. 14
(Citeas: 19861.C.J. 14)

charged they may be. The United States, though having voluntarily accepted the
Optional C ause, appears to be of the view that the present dispute does not fal
within the neaning of what is a 'legal dispute' under Article 36, paragraph 2.
Even if it did not explicitly contend this during the proceedings on jurisdiction,
whi ch were largely devoted to the jurisdictional position of the Applicant, its
reliance on the 'ongoing armed conflict' argunent furnished a clear indication
that the Respondent viewed the dispute as 'not susceptible of decision by the ap-
plication of the principles of law - or, in other words, that the sense of 'l egal
di spute' had not evolved so far as to enbrace the subject-matter of the applica-
tion. Wether this viewis right or wong is beside the point in considering a
vol untary acceptance of jurisdiction

49. In sum the Court should note that the meaning of 'legal disputes’ is not to
be taken separately fromthe fact that the Court's jurisdiction over 'legal dis-
putes' can only be accepted voluntarily. The Court is at present not in a posi-
tion, as it was in the Aegean Sea Continental Shelf case, to apply an extended
concept of the |law, one not contenplated at the time of the filing of the declara-
tion, because by doing so it would risk inposing its jurisdiction in contravention
of the voluntary character of that instrument, whereas in the case referred to it
did so in order to be quite sure of respecting that character in the case of the
Respondent's decl arati on

C. Considerations of Judicial Propriety that Should Have Di ssuaded t he Court
from Pronouncing on the Ni caraguan Application on the Basis of Article 36,
Par agraph 2, of the Statute

1. The Court should not have adjudged the Application because of the
considerations of adnministration of justice - a prelimnary issue

50. Even if the foregoing argunent (Section B above) is not considered well foun-
ded, and if the present dispute is regarded as a 'legal dispute' under Article 36,
par agraph 2, of the Statute fromthe procedural point of view, | still believe
that 'judicial propriety' provides another prudential ground for concluding that
the Ni caraguan Application as based on that *237 provision should be decl ared by
the Court as non-justiciable and hence as inadni ssible.

51. | do not deny that once a judicial institution is duly seised of a dispute
which is not primarily legal, that dispute may be held justiciable, as a matter of
principle. In many systens of donestic |aw, non liquet is generally rejected,

even if a directly applicable rule of lawis lacking, and a judicial court, in re-
lying on the exclusion of non liquet, is in theory able to pass judgnment. The
French Civil Code of 1804 states:

"Le juge qui refusera de juger sous pretexte du silence, de |'obscurite ou de
| "insuffisance de la loi, pourra etre poursuivi comre coupabl e de deni de
justice." (Art. 4.) (Code civil des Francais, edition originale et seule offici-
elle, 1804, p. 2.)
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Speaki ng of English law, Sir Frederick Pollock in his note on Maine's Ancient Law
st at ed:

"[ English judges] are bound to find a decision for every case, however novel it
may be; and that decision, so far as it goes beyond drawi ng inferences of fact,

will be authority for other |ike cases in future; therefore it is part of their
duty to lay down new rules if required. Perhaps this is really the first and
greatest rule of our customary law.' (Maine, Ancient Law, with introduction and

notes by Sir Frederick Pollock, 1906, p. 48.)

52. In the case of international law, the Statute of the Permanent Court of In-
ternational Justice introduced the clause 'the general principles of |aw recog-
nized by civilized nations' mainly to avoid a non |liquet resulting fromthe |ack
of any positive rules. The Moddel Rules on Arbitral Procedure prepared by the In-
ternational Law Conmmi ssion in 1958 state that 'the tribunal may not bring in a
finding of non liquet on the ground of the silence or obscurity of the law to be
applied (Art. 11) (Yearbook of the International Law Conm ssion, 1958, Vol. |1
p. 84). Here it is inportant to note that the exclusion of non liquet is connec-
ted with the absence of an alternative forum

53. It is definitely not nmy intention to have the Court declare, as a matter of
principle, that disputes relating to use of force or intervention are non-
justiciable, nor to contend that the Court is incapable of dealing with the
present dispute once it is properly entertained. Yet my opinion is that the fact
that the Court can entertain a case once it is properly seised is a different mat-
ter fromthe suggestion that the Court nust exercise jurisdiction. Let ne quote a
wel | - known passage fromthe 1963 Judgment in the case concerning the Northern
Caner oons:

"In its Judgnent of 18 Novenber 1953 on the Prelimnary Objection in the Notte-

bohm case ... the Court had occasion to deal at sone *238 length with the nature
of seisin and the consequences of seising the Court. As this Court said in that
Judgnent: 'the seising of the Court is one thing, the adm nistration of justice
is another'. It is the act of the Applicant which seises the Court but even if

the Court, when seised, finds that it has jurisdiction, the Court is not conpelled
in every case to exercise that jurisdiction. There are inherent limtations on
the exercise of the judicial function which the Court, as a court of justice, can
never ignore. There may thus be an inconpatibility between the desires of an ap-
plicant, or, indeed, of both parties to a case, on the one hand, and on the other
hand the duty of the Court to maintain its judicial character. The Court itself,
and not the parties, nust be the guardian of the Court's judicial integrity.
(I.C.J. Reports 1963, p. 29.)

54. It must be added that the Court should not allow any sentinment that States
ought to accept its jurisdiction to affect its perception of the voluntary nature
of such acceptance or its caution not to overstep the linmts of individual acts of
acceptance. Thus, for exanple, the phenonmenon of the so-called self-judging re-
servation nay be objectively dubious and deplorable, but it nust nonethel ess be

© 2007 Thonmson/West. No Cdaimto Oig. US Gov. Wrks.



19861.C.J. 14 FOR EDUCATIONAL USE ONLY Page 202
1986 WL 522 (1.C.J.), 1986 1.C.J. 14
(Citeas: 19861.C.J. 14)

respected as a synptom of the inportance attached by the declarant State to the
voluntary character of its subnmission to the Court. It therefore behoves the
Court to exercise that caution with special care in dealing with States that have
made such reservations - and the United States is notoriously one. In pointing
this out, however, | nust not be understood as suggesting that the subject-matter
of the present case belongs in any way to the exclusive domestic jurisdiction of
that country; clearly it does not, and the United States has not naintained that
it does.

2. The concept of the non-justiciable '"political dispute' - parallelism of
| egal and political disputes

55. As stated above (sec. B, 1), it has throughout this century been considered
that any dispute which a State was prepared voluntarily to submit to judicial set-
tl ement should be one where the parties are in conflict as to their respective
rights, or where differences arise by virtue of a claimof right nade by one
agai nst the other; and disputes such as the present one, at |east where it con-
cerns allegations of threat or use of force and intervention, have not been deened
to fall into this category. The distinction between 'legal' and 'non-legal’' (or
political) is certainly vague inasmuch as, on the one hand, a | egal dispute my
eventually give rise to political friction and tension and, on the other, any
political dispute is alnost bound to contain certain aspects of a |egal nature;
yet in the 60-year history of the past and present Courts, issues regardi ng mat-
ters of an overwhel m ngly political nature have never been dealt with by way of
adj udi cati on before the Court on the basis of Article 36, paragraph 2, of the
Statute.

*239 56. The drafters of the Covenant of the League of Nations were well aware
that those disputes which could have been excluded fromthe Court's jurisdiction
in ternms of the well-known four reservations of the 1903 Treaty coul d nore prop-
erly be disposed of in the international political field, not by a neutral third
party, but by a highly political organ such as the Council, as rightly pointed out
by Lord Robert Cecil at the drafting of the Covenant of the League of Nations,
when he stated that:

"One could not say that the question of the interpretation of a Treaty should
be subnmitted to arbitration in every instance. It might happen that such an in-
terpretati on would involve the honour or the essential interests of a country. In
such a case the question should rather be subnmitted to examination by the Counci
of the League.' (David Hunter MIler, The Drafting of the Covenant, Vol. I|I, p.
378.)

The League of Nations accordingly initiated a neans of having its supreme politic-
al organ, that is, the Council, offer a conciliation procedure for the fundanenta
frictions and tensions existing anong nations, apart from sone differences of view
over certain specific items covered by the terns 'disputes as to the interpreta-
tion of a treaty, as to any question of international law, ...' (Covenant of the
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League of Nations, Art. 13, para. 2).

57. There can be no doubt that this parallelismwas essentially maintained by the
United Nations. Wiile Article 36 of the United Nations Charter states that 'l egal
di sputes should as a general rule be referred by the parties to the International
Court of Justice', this certainly should not be interpreted as inplying that the
term 'l egal disputes' covers disputes which are non-justiciable because of their
overwhel m ngly political nature. |In other words, it is normal to assune that the
term'legal disputes' refers to disputes whose primary characteristic it is to be
"legal'. O herwise - since practically every dispute has a 'legal' aspect as at
| east a secondary characteristic - there would have been no reason to include the
word 'legal' in the provision. Furthernore, the qualifying phrase 'as a genera
rul e’ serves to stress the necessity of not junping to the conclusion that the
presence of a legal elenment in a dispute attracts the application of the provi-
sion. For it is well known that the phrase in question, just like "in principle'
functions as a pointer to the possibility of exceptions and borderline cases.

Mor eover, it may be observed that, in practice, the parties to international [|egal
di sputes do not, as a general rule, refer themto the Court, while, for its part,
the Security Council has alnpost invariably failed to nake recomendati ons for such
referral; this may be deplored, but should not be ignored as an indication of the
rel ati ve cogency of the rule.

58. Under the United Nations system where the nmaintenance of international peace
and security falls within the functions of the Security *240 Council, resort to
force as a neans of self-defence is permissible only until such tinme as the Secur-
ity Council has taken the necessary neasures, and any neasures taken by the nenber
State in the exercise of its right of self-defence nmust be reported i mediately to

the Security Council. This would nean, in nmy view, that a dispute in which use of
force is resorted to is in essence and in |linine one nost suitable for settlenment
by a political organ such as the Security Council, but is not necessarily a justi-

ci abl e dispute such as falls within the proper functions of the judicial organ.

59. | certainly am not suggesting any principle that, once a dispute has been
brought before the Security Council, or considered through regional negotiations,
it cannot or should not be dealt with by the Court. The 1984 Judgnment was quite
correct in stating that 'the fact that the matter is before the Security Counci
shoul d not prevent it being dealt with by the Court and both proceedi ngs coul d be
pursued pari passu' (1.C.J. Reports 1984, p. 433). Yet the international com
munity, or the States Menbers of the League of Nations or the United Nations, have
al ways been aware that certain disputes are nore properly resolved by a neans oth-
er than judicial settlenment, that is, by the Council in the case of the League of
Nati ons and the Security Council or the General Assenbly in the case of the United
Nati ons, or by sonme other neans. The parallel schenme pursued under the League of
Nations and the United Nations is surely confirmed by a scrutiny of the preced-
ents, in the previous and present Courts.

60. The case of United States Diplomatic and Consular Staff in Tehran has often
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been referred to as an instance of a highly political issue having been dealt with
by the present Court. Yet the Court then stood seised of the United States Ap-
plication not because of the Optional Clause, i.e., Article 36, paragraph 2, of
the Statute, but on the basis of some nultilateral and bilateral treaties to which
both Iran and the United States were signatory parties, thus because of Article
36, paragraph 1, of the Statute. It was therefore to the subject-matter of those
treaties that the Court had to look in order to determine the adnissibility of the
Application, and it did not have to involve itself, for that particular purpose,
in any general considerations of justiciability or propriety.

3. Incomplete picture of the dispute as portrayed by the Court
(i) Lack of sufficient neans for fact-finding

61. The subject-matters conprised in the dispute at issue are related to the re-
sort to force and intervention that the United States has all egedly undertaken
agai nst Nicaragua and to the United States allegation that these neasures have
been taken as a nmeans of collective self-defence against actions of Nicaragua.
Yet the picture which the Court has depicted for the present conflict between the
two States seens to be inconplete. The Judgnent hinges to a critical extent on
the nmere assunptions that, while *241 there nay have been a flow of arnms from
Ni caragua to El Sal vador prior to 1981, no significant flow of arnms has occurred
since that time, and that there has never been any use of force by N caragua
agai nst El Sal vador amounting, in the Court's interpretation, to arned attack
The Judgnent st ates:

"The Court nmerely takes note that the allegations of arms-trafficking are not
solidly established; it has not, in any event, been able to satisfy itself that
any continuing flow on a significant scale took place after the early nonths of
1981.' (Para. 153.) (Enphasis added.)

"[ The Court] can only interpret the lack of evidence of the transborder arns-
flowin one of the following two ways ...' (Para. 154.) (Enphasis added.)

"[T]he Court is satisfied that, between July 1979, the date of the fall of the
Sonpbza regime in Nicaragua, and the early nonths of 1981, an intermttent flow of
arns was routed via the territory of Nicaragua to the armed opposition in El Sal -
vador. On the other hand, the evidence is insufficient to satisfy the Court that,
since the early nonths of 1981, assistance has continued to reach the Sal vadori an
arnmed opposition fromthe territory of Ni caragua on any significant scale, or that
t he Governnent of Ni caragua was responsible for any flow of arns at either peri-
od.' (Para. 160.) (Enphasis added.)

The Court has thus frequently had to admt that the evidence, particularly con-
cerning the relevant facts attributable to Ni caragua, is not sufficient.

62. The assertions in the Judgnent, based on the evidence presented to the Court,
may - or may not - be unchall engeable fromthe point of view of the Court's pro-
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cedure on evidence. Be that as it may, the materials available through official
publications of the United States Government suggest conpletely opposite facts.
The 13 May 1983 Report of the Permanent Select Comrittee on Intelligence of the
House of Representatives, presented by Nicaragua as evidence, reiterated its early
finding that:

"The insurgents [in El Salvador] are well trained, well equipped with nodern
weapons and supplies, and rely on the use of sites in Nicaragua for conmand and
control and for |ogistical support.' (P. 5.)

More concretely, the docunent Background Paper: Central Anerica of 27 May 1983
stated in section Il that:

" Throughout 1981, Cuba, N caragua and the Soviet bloc aided in rebuilding,
rearm ng and inproving the Sal vadoran guerrilla forces, which expanded their oper-
ations in the fall ... The FM.N headquarters in Ni caragua evolved into an ex-
tremely sophisticated conmand-*242 and-control center - nore elaborate in fact,
than that used by the Sandini stas agai nst Sonbza. Guerrilla planning and opera-
tions are guided fromthis headquarters, where Cuban and Ni caraguan officers are
i nvolved in command and control. The guidance flows to guerrilla units wdely
spread throughout El Sal vador. The FMLN headquarters in Ni caragua al so coordin-
at es propaganda and | ogi stical support for the insurgents, including food, nedi-
ci nes, clothing, noney and - nobst inportantly - weapons and anmunition.' (P. 6.)

"During the first 3 nonths of 1982, arms shipments into El Sal vador
surged. Cuban-Ni caraguan arns flowed through Honduras into El Sal vador by sea,

air, and overland routes. In February, for exanple, Salvadoran guerrilla groups
pi cked up a large shipnent on the Sal vadoran coast, near Usulutan, after the ship-
ment arrived by sea from Nicaragua.' (P. 7.)

The docunent Background Paper. Nicaragua's MIlitary Build-up and Support for
Central American Subversion of 18 July 1984 offered extensive accounts of 'The

Ni caraguan Supply Operations for the Sal vadoran Guerrillas', 'Sources of FMN
Armanents', 'Training, Communications, and Staging of the FMLN , 'The Internation-
al Connection', 'The Significance of the Subversive Network' and others. The con-

clusions of this docunent read in part:

"Cuerrilla and Sandini sta defectors maintain that the N caraguan regine
provi des the Sal vadoran guerrillas comruni cations centers, safehouses, storage of
arnms, shops for vehicles, and transportation of military supplies ..

Trai ning of Central Anerican guerrillas has taken place in N caragua, Cuba, and
Vi et nam

Because of the subversive systeminvolving a nunber of governments and terror-
i st organi zations centered in N caragua, the Sandi nista Government is able to
t hreaten nei ghboring countries and to carry out the threats, indirectly, through
one or other of the organizations.' (P. 37.)
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' Revol ution Beyond Qur Borders' - Sandinista Intervention in Central Anerica is-
sued in Septenber 1985, addressed to the library of the Court during the oral pro-
ceedings on the merits and nentioned in the Judgnment (para. 73), reads in part:

' The Sandi ni stas can no | onger deny that they have engaged and continue to en-
gage in intervention by:

*243 -Providing the arns, training areas, command and control facilities, and
comuni cations that transfornmed disorgani zed factions in El Salvador into a well-
organi zed and -equi pped guerrilla force of several thousand responsible for nany
t housands of civilian casualties and direct econom ¢ danages of over $1 billion.'
(P. 31.)

63. In addition, these elenents supplied by the United States were supported in
El Sal vador's Declaration of Intervention filed with the Court on 15 August 1984,
whi ch st at ed:

"A blatant form of N caraguan aggression against El Sal vador is the Sandinista
i nvol venent in supply operations for the FMLN subversives. Although the quantities
of arnms and supplies, and the routes used, vary, there has been a continuing flow
of arms, ammunition, nedicines, and clothing from Ni caragua to our country.'
(Para. VII1.)

' The subversives, aided and abetted by their allies in N caragua, have des-
troyed farns, businesses, bridges, roads, dans, power sources, trains and
buses. They have m ned our roads in an attenpt to disrupt our economy and with
t he purpose of preventing our citizens fromparticipating effectively in the na-
tional elections. The total of the damages produced by the subversion to the Sal -
vadorian econony since 1979 to the end of 1983 has been conservatively estimted
to anmount to approximately US$800 nmillion.' (Para. Xl.)

"up to this nonent, Nicaragua continues to be the principal source of material
assistance to the subversives (nunitions, arms, medical supplies, training, etc.)
in preparation for the expected general sumer offensive, predicted by the very
same FMLN' (Para. XI11).

64. The clear discrepancy thus revealed in the assessnment of the facts mainly de-
rives fromthree elenents: first, that no counter-claimhas ever been presented
by the United States againsts Nicaragua (see (ii) below); secondly, that El Sal -
vador was not allowed to intervene in this case when it wi shed (ibid.); thirdly,
that the United States was absent fromthe whole of the proceedings on the nerits
(see (iii) below). These nmissing elenents were of such potential inportance that
the Court was ill-advised to rely on certain evidence which, had these m ssing
el enents been present, would undoubtedly have been tested in a normal adversari al
framework. Thus, while | amin no way attenpting to suggest that concl usions dis-
sem nated by the United States Government outside the courtroom should be accepted
as evidence, it is in nmy view beyond any doubt that the picture of the present
di spute painted by the Court is far fromthe reality. That is clear even if one
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confines oneself to a scrutiny of the evidence which the United States duly sub-
mtted in 1984 together with its Counter-Menorial *244 on jurisdiction and adm ss-
ibility - evidence to which the Judgment barely alludes. | enlarge upon this view
in the foll ow ng subsections.

(ii) Nicaragua's Application reflecting only one side of the dispute

65. If one notes that the conflict in progress between Ni caragua and the United
States is not sinply one involving accusations |evelled by N caragua agai nst the
United States, but that the accusations nmade by the United States against
Ni caragua nmay be clainmed to be technically not at issue in this case, brought as
it is by the one side, and in the absence of formal submi ssions by the other, it
shoul d al so be noted that the true facts nmay have remai ned hi dden behi nd the
scenes. It nay be contended that such a problem could have been properly sol ved
if the United States had presented a counter-claimin this case or El Sal vador had
been allowed to participate; but the actual situation to be faced is sinply that
the United States did not bring a counter-claim- whether it could have, under the
Statute, in the present case is another matter - and that the Court, in its Order
of 4 October 1984, denied El Sal vador the right to participate when it w shed.

66. Thus | would like here to take the opportunity of expressing regret that,
with regard to the attenpt of El Salvador to intervene in the earlier phase of the

present case, | took a negative position towards granting that State a hearing;
however, as | stated in ny separate opinion attached to the Order of 4 Cctober
1984, | did so only for 'purely procedural reasons'. At any rate, the situation

resulting fromthe absence of any counter-claimby the United States and the frus-
tration, at that stage, of El Salvador's intervention effectively precluded the
Court fromobtaining a conplete picture of the dispute in all the ramfications
needed to deternmine the validity of the United States claimof acting in collect-
ive self-defence

(iii) Non-participation of the United States in the proceedings - Article 53 of
the Statute

67. In the present case, Nicaragua presented a great anount of evidence to the
Court and asked for five witnesses to be heard, but it would certainly not have
been expected to provide evidence unfavourable to itself. Owing to the United
States failure to participate in the proceedi ngs, the evidence presented by
Ni caragua was not chal |l enged, and the w tnesses were not subjected to cross-
exam nation, although questions were put fromthe bench. Moreover, Nicaragua was
not obliged to and in fact did not nake any comrent upon several relevant United
St at es docunents, sone duly deposited with the Court in 1984.

68. Here | wish to consider the spirit behind the Statute relevant to this *245
problem What is laid dowmn in the first paragraph of Article 53 of the Statute
originates in a general rule of donestic law. 1In civil cases in donestic society,
the obligation of the defending party to appear before and be subject to the jur-
i sdiction of the court is, in principle, not disputed: and the rule has been es-
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tablished in donmestic society that the sinple fact of non-appearance of a defend-
ant allows the court to deliver a judgnment in favour of the plaintiff. However,
inter-State issues in dispute before an international judicial court are placed in
a different legal environment in that the jurisdiction of the Court is based upon
the consent of sovereign States and conpul sory jurisdiction is |acking. The
second paragraph of Article 53 is therefore drafted so as to prevent the absol ute
application of the above rule of domestic law. This provision, whereby the Court
is not allowed to pronounce judgrment in favour of an applicant for the sinple
reason that the respondent has not appeared, is unique in procedure before an in-
ternational judicial forum

69. This does not however suggest that the Court is required to establish proprio
nmotu facts on behal f of the absent respondent, or to assunme the mantle of a de-
fendi ng counsel. The way in which the Judgnent proposes to handl e the evidence
and information available to it may be correct under the Statute, and the Judgnent
is right in stating that 'the party which declines to appear cannot be permtted
to profit fromits absence, since this would ambunt to placing the party appearing
at a di sadvantage' (para. 31). Yet Article 53 by no neans prohibits the Court
from endeavouring to find facts proprio notu, and the facts ascertai ned by the
Court through the procedure of evidence under its interpretation of Article 53 of
the Statute and Article 58 of the Rules of Court do not necessarily reflect the
true situation of the dispute as a whole. The Court should therefore have been
wary of over-facile 'satisfaction' as to the facts, and perhaps should not have
ventured to deliver a Judgnent on the basis of such unreliable sources of evid-
ence.

D. Concl uding Remarks on Non-Justiciability

70. The present case is characterized by the fact that the dispute at issue, not
being a |l egal dispute within the denonstrable meaning of Article 36, paragraph 2,
of the Statute, is one which the Respondent had never imagined as falling under
the jurisdiction which it had voluntarily accepted. To point this out is not to
nullify but to clarify Article 36, paragraph 2, of the Statute. It nust be real-

i zed that, in accepting the Court's jurisdiction under Article 36, paragraph 2, of
the Statute, States express their readiness to accept the Court's decision in dis-
putes the scope of which is linmted to the issue as to whether or not the right

whi ch the Applicant asserts has a ground in international |law. A nunber of dis-
putes of political significance which contain certain |egal inplications have been
reported fromevery corner of the world for the past six decades, both prior and
subsequent to the Second World War. Yet they have not been treated as justiciable
*246 di sputes subject to conpulsory jurisdiction before the Court or its prede-
cessor under the Optional Cl ause of the Statute. How then could this particular
case have cone to be singled out? |Is it because the Court has nanaged to assune
jurisdiction in the present case, in spite of the objections of the United States,
t hrough a questionabl e | oophole in Article 36, paragraph 2, of the Statute (not to
speak of the questionable |oophole which the Court drilled into Article 36, para-
graph 5), when jurisdiction should have been based in principle on the sovereign
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consent or will of the respondent State?

71. A second characteristic of the present case is that the facts the Court could
elicit by exam ning the evidence under the conditions of Article 53 of the Statute
were far fromsufficient to show a conplete picture of the dispute, because the
i ssues placed before the Court were limted to aspects significantly narrower than
t he whol e.

72. Considering these two characteristics together, | canme to the conclusion that
it would not be consonant with judicial propriety for the Court to entertain

Ni caragua's Application on the basis of the Optional Clause of the Statute. The
Court's appropriation of a case against the wish of a respondent State under these
circunstances will distort the genuine solution of the dispute. | neither under-
val ue the sincere intentions of Nicaragua in bringing a dispute of such a massive
scale to the Court under the Optional Clause of the Statute nor necessarily sup-
port the activities which the United States is pursuing against N caragua. |In ny
opi ni on, however, judicial propriety dictates that the correct nanner for dealing
with the dispute would have been, and still may prove to be, a conciliation pro-
cedure through the political organs of the United Nations or a regional arrange-
ment such as the Contadora Group, and not reference to the International Court of
Justice, whose function, which is limted to the purely | egal aspect of disputes,
has heretofore not been exceeded.

I'1l. BREACH OF OBLI GATI ONS UNDER THE 1956 TREATY OF FRI ENDSHI P, COMMERCE AND
NAVI GATI ON - THE COURT' S APPROPRI ATI ON OF THE CASE UNDER ARTI CLE 36, PARAGRAPH
1, OF THE STATUTE

A. The Court's Jurisdiction Granted by Article XXIV, the Conprom ssory C ause,
of the 1956 Treaty

73. The contention that the Court should not be seised of the N caraguan Applica-
tion in so far as it is based on Article 36, paragraph 2, of the Statute does not
preclude the Court's seisin on the basis of Article 36, *247 paragraph 1. The
term'all matters' to be conprised by the jurisdiction of the Court under Article
36, paragraph 1, of the Statute is different from'all |egal disputes' under Art-
icle 36, paragraph 2, since the forner, 'provided for in the Charter of the United
Nations or in treaties and conventions in force', are specified in concrete terns
in each instrument, no matter whether legal or political, and thus there will be
no superveni ng question of justiciability, as | stated above (para. 60) in connec-
tion with the case of United States Di plomatic and Consul ar Staff in Tehran

74. In fact, the 1956 Treaty of Friendship, Conmerce and Navi gati on was not nen-
tioned at all in Nicaragua's Application, even though the conprom ssory cl ause of
the Treaty reads:

"Article XXIV

2. Any dispute between the Parties as to the interpretation or application of
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the present Treaty, not satisfactorily adjusted by diplomacy, shall be subnitted
to the International Court of Justice, unless the Parties agree to settlenment by
some ot her pacific nmeans.'

Nevert hel ess, considering that

"the fact that the 1956 Treaty was not invoked in the Application as a title of
jurisdiction does not in itself constitute a bar to reli nce being placed upon it
in the Menorial' (I.C J. Reports 1984, p. 426),

the Court found in the operative parts of its 1984 Judgnent that it had

"jurisdiction to entertain the Application ... in so far as that Application
relates to a dispute concerning the interpretation or application of the [1956]
Treaty of Friendship, Commerce and Navigation' (ibid., p. 442, para. 113 (1) (b)).

Wth regard to a precondition of adjustnment by diplomacy, the Court was of the
view in 1984 that:

it does not necessarily follow that, because a State has not expressly referred
in negotiations with another State to a particular treaty as having been viol ated
by conduct of that other State, it is debarred frominvoking a conpromi ssory
clause in that treaty' (ibid., p. 428).

In 1984, the Court thus confirmed its jurisdiction under the 1956 Treaty on 'any
di spute between [Nicaragua and the United States] as to the interpretation or ap-
plication of the Treaty'.

*248 B. The Court's Partial Reversion to Jurisdiction under Article 36,
par agraph 2, of the Statute in Relation to the Treaty

75. If the Court renmmined duly seised of this case, it was in nmy view only be-
cause the Court's jurisdiction was granted by virtue of Article XXIV of the 1956
Treaty under Article 36, paragraph 1, of the Statute. | further believe that, ir-
respective of my argunents in opposition to the Judgnent, expounded in Parts | and
Il above, to the effect that the Court should have ceased to entertain the Nicara-
guan Application in so far as it is based on Article 36, paragraph 2, of the Stat-
ute, the Court has erred in its handling of this Treaty even within the bounds of
the jurisdiction under Article 36, paragraph 1, of the Statute which it recognized
in 1984 to be the proper basis for its consideration of this Treaty.

76. The Court first identifies 'the direct attacks on ports, oil installations,
etc.' and 'the mining of Nicaraguan ports' as activities of the United States
"which are such as to undernine the whole spirit of' the 1956 Treaty (para. 275);
referring to 'the acts of econom c pressure', the Judgnent also states that

"such an abrupt act of term nation of comrercial intercourse as the genera
trade embargo of 1 May 1985 will normally constitute a violation of the obligation
not to defeat the object and purpose of the treaty' (para. 276).
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In the Court's view these activities on the part of the United States 'were viol a-
tions of customary international |law (para. 274). Thus the Court attenpts to

di ssoci ate these issues fromthe conpronissory clause of the 1956 Treaty, and
states instead that this particular provision (which, as | have just pointed out,
the Judgnent in 1984 referred to as a basis for the Court's jurisdiction) does not
constitute 'a bar to exami nation of Nicaragua's clains' (para. 274). The Judgnent
further states that these violations of customary international |aw cannot be jus-
tified under Article XXI (that is, an exclusion clause) of the Treaty.

77. The Judgnment then speaks of breaches of concrete provisions of the Treaty,
and mai ntai ns that

"the mning of the Nicaraguan ports by the United States is in nmanifest contra-
diction with the freedom of navigati on and commerce guaranteed by Article Xl X,
paragraph 1, of the 1956 Treaty' (para. 278)

and that the trade enbargo declared by the United States Governnent on 1 May 1985
‘constituted a nmeasure in contradiction with Article XI X of the 1956 FCN Treaty
(para. 279). The relevant provisions, quoted in the Judgnment, read:

*249 'Article XIX

1. Between the territories of the two Parties there shall be freedom of com
merce and navi gation

3. Vessels of either Party shall have |liberty, on equal terns with vessels of
the other Party and on equal terns with vessels of any third country, to cone with
their cargoes to all ports, places and waters of such other Party open to foreign
commer ce and navigation ...'

78. The Court cones to a conclusion that

"the United States [on the one hand] is in breach of a duty not to deprive the
1956 FCN Treaty of its object and purpose, and [on the other hand] has conmitted
acts which are in contradiction with the terns of the Treaty' (para. 280).

Thus the Judgnment appears to be very confused, as it partially reverts to the
Court's jurisdiction under Article 36, paragraph 2, of the Statute by speaking of
the customary law rule not to defeat the object and purpose of a treaty despite
the fact that it, quite properly, adjudges breaches of the terms of the 1956
Treaty on the basis of Article 36, paragraph 1.

C. M sconception of the Customary-Law Rule not to Defeat the ' CObject and
Pur pose' of a Treaty

79. It appears to ne that the Court exceeds its powers in exam ning the question

of a 'duty not to deprive the 1956 FCN Treaty of its object and purpose' (para.
280). The 'undermin[ing of] the whole spirit' (para. 275) of a treaty or 'viola-
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tion of the obligation not to defeat the object and purpose of' (para. 276) a
treaty is not tantanount to specific breach of the treaty obligations. But it is
the fulfilnment of those obligations, and of those alone, that may be subject to
the Court's jurisdiction under Article XXIV, the conprom ssory clause in the
Treaty. The Court, therefore, should sinply have taken a decision as to whether
the United States had breached the terns of the 1956 Treaty and thus incurred re-
sponsibility for the violation of international |aw.

80. The Court appears to have been nm sl ed by speaking of the customary |law rule
concerning respect for 'the whole spirit' or 'the object and purpose' of the
treaty. The term'the object and/or purpose of the treaty' is referred to severa
times in the 1969 Vienna Convention on the Law of Treaties but only for the pur-
pose of indicating first, that a reservation to a treaty is inpermssible unless
it is conpatible with 'the object and purpose of the treaty' (Art. 19), or,
second, that nultilateral treaties may only be nodified as between certain of the
parties if the nodification 'does *250 not relate to a provision, derogation from
which is inconpatible with the effective execution of the object and purpose of
the treaty as a whole' (Art. 41), and, third, in connection with the term nation
or suspension of the operation of a treaty as a consequence of its breach. The
Convention stipulates in the latter connection that:

"Article 60

1. A material breach of a bilateral treaty by one of the parties entitles the
other to invoke the breach as a ground for terninating the treaty or suspending
its operation in whole or in part.

3. A mterial breach of a treaty, for the purpose of this article, consists in:

(b) the violation of a provision essential to the acconplishment of the object or
pur pose of the treaty.'

Here it is inportant to enphasize the reference to the violation of a provision in
paragraph 3 (b). Al that the Convention is here seeking to establish is that
there is a degree of such violation justifying term nation or suspension, and that
the touchstone of that degree is that the provision violated should be essenti al
to the acconplishment of the treaty's object and purpose. There is no suggestion
that the underni ning of the object and/or purpose, independently of any breach of
a provision, would be tantamount in itself to a violation of the Treaty.

81. Thus the Court appears to have misinterpreted the words 'the object and pur-
pose' of a treaty, as introduced by the 1969 Convention on the Law of Treaties in
a conpletely different context. |ndependently of that Convention, it is noted
that the Court attributes to Nicaragua an argunent to the effect that abstention
fromconduct likely to defeat the object and purpose of a treaty is an obligation
inmplicit in the principle pacta sunt servanda. However, the Judgment does not nake
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it clear whether it is espousing this point of view In any case, | would like to
take this opportunity of indicating ny own understanding of this principle, which
to my mnd requires conpliance with the letter of obligations subscribed to, and
not necessarily the avoi dance of conduct not expressly precluded by the terns of
the given treaty. It may furthernore be asked where the jurisdiction granted by a
treaty clause would ever end if it were held to entitle the Court to scrutinize
any act renmotely describable as ininmcal to the object and purpose of the treaty
in question. The ultimate result of so sweeping an assunption could only be an in-
creasing reluctance on the part of States to support the inclusion of such cl auses
in their treaties.

82. Al this may be said without in any way condoning or minimzing the gravity
of any action which does in fact thwart the purpose of a treaty.

*251 D. Breaches of the Ternms of the 1956 Treaty

1. Breaches of Article XIX of the Treaty

83. If the Court is duly seised of N caragua's Application on the basis of Art-
icle 36, paragraph 1, of the Statute, the Court should have nore clearly decl ared
what United States actions, unjustifiable by reference to Article XXI (to which
shall refer in paras. 85-89) of the 1956 Treaty of Friendship, Conmerce and Navig-
ation, constituted breaches of the treaty obligations incunmbent upon the United
St ates under specific provisions of that Treaty. The Judgment refers in its reas-
oning to a few activities of the United States as constituting breaches of the
1956 Treaty. As stated above (para. 77), the laying of nines in early 1984 and
the trade enmbargo on 1 May 1985 are thus nentioned

84. The Judgnent does not in its reasoning identify any other types of action
taken by the United States as constituting breaches of treaty obligations under
the Treaty. |In the operative part of the Judgment, however, the Court l|ists not
only '"laying mnes' (para. 292 (7)) and the 'general embargo on trade' (para. 292
(11)) but also "the attacks on Nicaraguan territory' (ibid.) as breaches of the
United States obligations under Article XIX of the Treaty. No reasoning is given
as to how the attacks on Nicaraguan territory constituted a violation of that Art-
icle, which is exclusively devoted to matters of maritinme commerce.

2. Applicability of Article XXI of the Treaty

85. The question which remains is whether, in case the United States has breached
the provisions of Article XI X of the 1956 Treaty, these actions could have been
justified for the reasons specified in Article XXI of the Treaty, which provides:

"1l. The present Treaty shall not preclude the application of neasures:

(c) regulating the production of or traffic in arnms, anmunition and inplenents of
war,
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(d) necessary to fulfil the obligations of a Party for the maintenance or restora-
tion of international peace and security, or necessary to protect its essentia
security interests.'

The Court's treatnment of this provision involves, in ny view, a non sequitur when
it states:

'The question thus arises whether Article XXI simlarly affords a defence to a
cl ai munder custonmary international |aw based on allegation *252 of conduct de-
priving the Treaty of its object and purpose if such conduct can be shown to be
'measures ... necessary to protect' essential security interests.' (Para. 271.)

Article XXI is neant, in nmy view, to absolve either treaty partner fromresponsib-
ility in the event of its having applied certain nmeasures which, had they not pos-
sessed the character described, would have conflicted with any obligations inposed
in any provisions of the Treaty, and not to afford 'a defence to a clai munder
customary international |aw as the Judgment states.

86. | nust now, for the sake of clarity, recapitulate the argunment of the Judg-
ment in respect of Article XXI. Considering 'whether the exceptions in Article
XXI', paragraphs 1 (c) and 1 (d), ... may be invoked to justify the acts conpl ai ned
of ', the Judgment includes in these acts '"the direct attacks on ports, oil in-
stallations, etc.; the mning of N caraguan ports; and the general trade enbargo
of 1 May 1985' (para. 280). The 'direct attacks on ports, oil installations,
etc.', which were not nentioned at all as constituting breaches of the terns of

the 1956 Treaty in any preceding part of the Judgnent, are suddenly placed in this
cont ext .

87. As the Court finds that 'laying m nes' and the 'general trade enbargo' con-
stitute violations of Article XIX, it has to exam ne whether these acts were jus-
tifiable or not under Article XXI. The Court considers that

"the mining of N caraguan ports ... cannot possibly be justified as necessary
to protect the essential security interests of the United States' (para. 282).

Wth regard to the trade enbargo, the Court is also 'unable to find that the em
bargo was 'necessary' to protect those interests' (para. 282). 1In conclusion, the
Judgnent suggests that 'Article XXI affords no defence for the United States in
respect of any of the actions here under consideration' (ibid.). The Judgnent
states:

"Since no evidence at all is available to show how Ni caraguan policies had in
fact becone a threat to 'essential security interests' in May 1985, when those
policies had been consistent, and consistently criticized by the United States for
four years previously, the Court is unable to find that the enbargo was ' neces-
sary' to protect those interests.' (Para. 282.)

88. Now, whatever the situation with regard to the laying of nmines (see para. 89
below), | totally fail to understand what the Court has attenpted to contend in
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connection with the trade enbargo ordered on 1 May 1985. From nmy point of view,
the United States decision on a trade enbargo, *253 quite unlike that on |aying of
mnes, is open to justification under Article XXI. Trade is not a duty of a State
under general international |aw but may only be a duty inposed by a treaty to
which that State is a party, and can be suspended under certain circunmstances ex-
pressly specified in that treaty. |In fact, the United States, when declaring a
trade enbargo on 1 May 1985, did not announce its reliance on this particular pro-
vision of the Treaty, but, instead, gave notice on the same day to ternminate the
Treaty. Even so, | aminclined to maintain that, in principle, the trade assured
by Article XIX, paragraph 3, of the Treaty, could also justifiably have been sus-
pended in reliance on another provision, Article XX, of the sanme Treaty.

89. 'Laying mnes' is totally different, inthat it is illegal in the absence of
any justification recognized in international law, while Article XXI of the
Treaty, being sinply one provision in a conmercial treaty, can in no way be inter-
preted to justify a State party in derogating fromthis principle of general in-

ternational law. | nust add that this action did not neet the conditions of ne-
cessity and proportionality that nay be required as a mnimumin resort to the
doctrine of self-defence under general and customary international law. | thus

conclude that, under the jurisdiction granted to the Court by Article XXIV of the
1956 Treaty, the Court should have found the United States responsible only for
violation of Article XIX by laying mnes in N caraguan waters. It was for this
reason only that | voted for subparagraph (14) in the operative cl ause.

I V. SUPPLEMENTARY OBSERVATI ONS

90. Since | hold the view that the Court should have dism ssed the Nicaraguan Ap-

plication so far as it is based on Article 36, paragraph 2, of the Statute, | have
refrained from maki ng conments on the doctrines of non-use of force, non-
intervention, etc., which the Court has expounded. However, | would |ike to ex-

press just one of ny concerns, nanely that the Court was so precipitate in giving
its views on collective self-defence justifying the use of force which would oth-
erwi se have been il egal

91. The term'collective self-defence', unknown before 1945, was not found in the
Dunbart on OCaks proposal s which were prepared by the four big Powers to constitute
a basis for a general international organization in the post-war period. The de-

i berations on Chapter VIII, Section C, of the Dumbarton Qaks proposal s concerning
regi onal arrangenments were entrusted, at the San Francisco Conference in 1945, to
Commi ssion 111 (Security Council), Conmittee 4 (Regional arrangenments). On 17 May

1945, in this Comrittee, the United States representative observed that his del eg-
ation was 'now prepared to submit a fornula regarding the relationship of regional
agencies to the world Organi zation' (United Nations *254 Conference on |nterna-
tional Organization, Vol. 12, p. 674). This United States formnula had al ready
been announced by Stettinius, the United States Secretary of State, on 15 May 1945
as foll ows:
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"As a result of discussions with a nunber of interested del egations, proposals
will be made to clarify in the Charter the rel ationship of regional agencies and
collective arrangenents to the world Organi zati on.

These proposals wll:

2. Recogni ze that the inherent right of self-defense, either individual or col-
| ective, renmains uninpaired in case the Security Council does not mamintain inter-
nati onal peace and security and an arned attack agai nst a nenber state occurs ..

The second point will be dealt with by an addition to chapter VIII of a new
section substantially as foll ows:

Nothing in this Charter inpairs the inherent right of self-defense, either in-
dividual or collective, in the event that the Security Council does not nmintain
i nternational peace and security and an arnmed attack against a nmenber state occurs
... (Docunents on Anerican Foreign Relations, Vol. VII, 1944-1945, p.
434.) (Enphasis added.)

92. On 23 May 1945, a subcomrittee on the Amal gamati on of Anendnents unani nously
recormended to Conmittee 4:

'2. That a new paragraph be inserted into the |anguage of the Dunmbarton Oaks
Proposal s, in accordance with a further suggestion in the United States proposal
for the amal gamati on of anendnents to Chapter VIII, Section C, reading as foll ows:

"Nothing in this Charter inpairs the inherent right of individual or collective
sel f-defense if an arned attack occurs against a nmenber state, until the Security
Counci | has taken the neasures necessary to maintain international peace and se-
curity ..."'

(United Nations Conference on International Organization, Vol. 12, p. 848.)
(Enphasi s added.)

93. Committee 4, at its fourth neeting on 25 May 1945, unani nously approved the
fol |l owi ng deci sion:

" That a new paragraph be inserted in the text of the Dunbarton Gaks Proposals,
to read as foll ows:

"Nothing in this Charter inpairs the inherent right of the individual or col-
| ective self-defense if an armed attack occurs against a nenber *255 state, unti
the Security Council has taken the measures necessary to naintain internationa
peace and security ..." (United Nations Conference on International Organization
Vol . 12, p. 680.) (Enphasis added.)

The enmphasi zed part of this quotation was expressed in the French version as fol-
| ows:
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"Aucune disposition de la presente Charte ne peut porter atteinte au droit
naturel de tout Etat Menbre de se defendre, par une action individuelle ou col-
| ective, contre une agression arnee.' (lbid., p. 691.)

In connection with this decision, the Chairmn, speaking as the del egate of Colom
bi a, made the follow ng statenent:

"The Latin Anmerican Countries understood, as Senator Vandenberg [a del egate of
the United States] had said, that the origin of the term'collective self-defense
is identified with the necessity of preserving regional systenms |like the Inter-
Anerican one. The Charter, in general ternms, is a constitution, and it legitinmat-
izes the right of collective self-defense to be carried out in accord with region-
al pacts so long as they are not opposed to the purposes and principles of the O -

gani zation as expressed in the Charter. |If a group of countries with regi ona
ties declare their solidarity for their nutual defense, as in the case of the
Anerican States, they will undertake such defense jointly if and when one of them

is attacked. And the right of defense is not limted to the country which is the
direct victimof aggression but extends to those countries which have established
solidarity through regi onal arrangenments, with the country directly attacked.'
(Ibid., p. 680.)

After the exchange of opinions, particularly anong the Latin Anmerican del egates,
"the Chairman paid tribute at this point to the work of Senator Vandenberg [of the
United States] in the el aboration of the newtext' (ibid., p. 682). Senator
Vandenberg replied that 'in his opinion the unaninity expressed by voice and vote
on this question was a signpost towards a peaceful world with justice for free nen
in a free earth' (ibid.). Thus the concepts of individual or collective self-
defence were incorporated into the United Nations Charter, at the suggestion of
the United States, without much discussion. Hence Article 51 of the Charter reads:

"Nothing in the present Charter shall inpair the inherent right of individual
or collective self-defence if an arned attack occurs agai nst a Menber of the
United Nations, until the Security Council has taken necessary nmeasures to nmin-
tain international peace and security ...' (Enphasis added.)

*256 This text is practically identical to the one adopted by Conmttee 4 but the
French version is different:

"Aucune disposition de la presente Charte ne porte atteinte au droit naturel de
[ egitime defense, individuelle ou collective, dans | e cas ou un Menbre des Nations
Uni es est |'objet d'une agression arnee ...'

It is to be noted that the reflexive verb 'se defendre' (corresponding to the Eng-
lish 'self-defence') has disappeared in this version, so that it no | onger appears
that the invocation of individual or collective defence is the exclusive prerogat-
ive of the State directly attacked.

94. At all events, there was certainly no discussion whether the right of col-
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| ective self-defence was inherent or not. |If there was any statenent that the
right of self-defence is inherent, this goes back to 1928, when at the tine of the
preparation of the 1928 Multilateral Treaty for the Renunciation of War the United
St ates Government sent notes to various governnents on 23 June 1928, which read

"There is nothing in the American draft of anti-war treaty which restricts or
impairs in any way the right of self-defense. That right is inherent in every
sovereign state and is inplicit in every treaty. Every nation is free at al
times and regardless of treaty provisions to defend its territory fromattack or
invasion and it alone is conpetent to decide whether circunstances require re-
course to war in selfdefense.' (American Journal of International Law, Supple-
ment, Vol. 22, p. 109.) (enphasis added.)

A fortiori, the idea that the right of collective self-defence is inherent is cer-
tainly not traceable up to 1928, and so far as the proceedi ngs of the San Fran-
cisco Conference indicate, there was hardly any discussion on this point in 1945,

95. After recalling that '"the Charter [of the United Nations] itself testifies to
t he existence of the right of collective self-defence in customary internationa
law (para. 193), and that the General Assenmbly resolution containing the Declara-
tion on the principles of international |aw concerning friendly relations and co-
operation anong States

"denpnstrates that the States represented in the General Assenbly regard the ex-
ception to the prohibition of force constituted by the right of individual or col-
| ective self-defence as already a matter of customary international law (ibid.),

the present Judgnent states that

*257 'Since the existence of the right of collective self-defence is estab-
lished in customary international |aw, the Court must define the specific condi-
tions which may have to be met for its exercise, in addition to the conditions of
necessity and proportionality to which the Parties have referred.' (Para. 194.)

Referring to a precondition required for the exercise of collective selfdefence
t he Judgnent remarks:

"Where collective self-defence is invoked, it is to be expected that the State
for whose benefit this right is used will have declared itself to be the victim of
an arned attack.' (Para. 195.)

And it goes on to nmention a second condition:

"The Court concludes that the requirenent of a request by the State which is
the victimof the alleged attack is additional to the requirement that such a
State should have declared itself to have been attacked.' (Para. 199.)

The Judgnent also draws certain inferences froma further requirenent inposed by
the Charter of the United Nations for the exercise of the right of self-defence
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under Article 51, nanely that: 'neasures taken by States in exercise of this
right of self-defence nust be 'inmmediately reported’ to the Security Council
(para. 200).

96. The concept of collective self-defence has been the subject of extensive dis-
cussi on anong the scholars of international |aw for the past several decades. It
is well known that speaking of 'inherent' right of self-defence, Kelsen stated:

"This is a theoretical opinion of the |legislator which has no |legal inport-
ance. The effect of Article 51 would not change if the term'inherent' were
dropped.' (The Law of the United Nations, 1950, p. 791.)

Julius Stone held the view

"Inits formas reserving a preexisting right of 'collective selfdefence', Art-
icle 51 presents such insoluble problens that it may seem better to treat the term
"inherent' as otiose, and regard Article 51 as itself conferring the liberties
there described.'” (Legal Controls of International Conflict, 1954, p. 245.)

| do not attenpt to suggest that these views necessarily reflect the |eading
school of thought. Yet the Court should have been aware of so nuch di scussion
either for or against, on the inherent right of collective selfdefence. *258 At-
tention should also be paid to the difference in connotations of the English and
French texts of Article 51 of the United Nations Charter.

97. In sumeven if it was necessary for the Court to take up the concept of col -
| ective self-defence - and | do not agree that it was - this concept should have
been nore extensively probed by the Court in its first Judgnment to broach the sub-
j ect.

(Si gned) Shigeru ODA

*259 DI SSENTI NG OPI NI ON OF JUDGE SCHWEBEL

TABLE OF CONTENTS
Par agr aphs

. | NTRODUCTI ON 1-5
1. SUMVARY OF SALI ENT LEGAL CONCLUSI ONS 6- 16
[11. FACTUAL PREM SES 17-41
A. The Ni caraguan Governnent canme to power on the back 17-18

of some of the very forms of foreign intervention of
which it now conpl ai ns (Appendi x, paras. 2-7)
B. The new Ni caraguan Gover nnent achi eved foreign 19
recognition in exchange for international comrtnents
concerning its internal and external policies,
comitments which it deliberately has viol ated
(Appendi x, paras. 8-13)
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C. The new Ni caraguan Governnment received unprecedented 20
aid fromthe international conmunity, including the
United States (Appendix, paras. 14-15)
D. The Carter Administration suspended aid to N caragua 21
in January 1981 because of its support of insurgency
in El Salvador, support evidenced, inter alia, by
docunents captured fromthe Salvadoran guerrillas
(Appendi x, paras. 16-22)
E. The Reagan Adnministration terminated aid to the 22
Ni caraguan Governnment while waiving the latter's
obligation to return aid already extended in the hope
that its support of foreign insurgencies would cease;
subsequently, it twice officially offered to resune
aid if N caragua woul d stop supporting insurgency in
El Sal vador, offers which were not accepted
(Appendi x, paras. 23-24)
F. The Reagan Administration nmade clear to the 23
Ni caraguan Government in 1981 that it regarded the
Sandi nista revolution 'as Irreversible'; its
condition for co-existence was stopping the flow of
arms to El Sal vador (Appendi x, paras. 25-26)
G Before this Court, representatives of the Governnent 24-27
of Ni caragua have fal sely maintained that the
Ni car aguan Governnent has 'never' supplied arns or
other material assistance to insurgents in E
Sal vador, has 'never' nmaintai ned Sal vadoran commuand
and control facilities on N caraguan territory and
"never' permitted its territory to be used for
trai ning of Sal vadoran insurgents (Appendi x, para.
27)
H. The Ni caraguan Government, despite its denials, in 28-32
fact has acted as the principal conduit for the
provi sion of arms and nunitions to the Sal vadoran
i nsurgents from 1979 to the present day; conmand and
control of the Sal vadoran insurgency has been
exerci sed from Ni caraguan territory with the
co-operation of the Cuban and Ni caraguan Governnents;
training of Sal vadoran insurgents has been carried
out in Cuba and Nicaragua; the Sal vadoran insurgents
radio station at one time operated from Ni caraguan
territory; and Nicaraguan political and diplomatic
support of the Sal vadoran insurgency has been ardent,
open and sustai ned (Appendi x, paras. 28-188)
I. In 1979, nmenbers of the N caraguan National Guard 33
escaped to Honduras, from which they harassed
Ni caragua. O ficers of the Argentine Arny began
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training these counter-revolutionaries in |late 1980
or early in 1981 and continued to do so until 1984
(Appendi x, paras. 189-196)

J. I'n Novenber 1981, after Ni caragua had failed to
accept repeated United States requests to cease its
mat eri al support for Sal vadoran insurgents, the
United States decided to exert military pressure upon
Ni caragua in order to force it to do what it would
not agree to do (Appendi x, paras. 169-170, 173, 110,
121-122, 128-129)

K. The object of United States support of the contras
was clainmed by the United States to be interdiction
of traffic in arns to El Sal vador, though clearly
that was not the purpose of the contras (Appendi x,
paras. 156-173, and the Court's Judgment)

L. By October 1983, in apparent response to United
St ates pressures, Nicaragua proposed four treaties
which were interpreted as an offer to cease
supporting rebellion in El Salvador if the United
St ates woul d cease support of the contras and of the
Government of El Sal vador (Appendi x, paras. 174-178)

M In 1983, the United States called upon Nicaragua to
cut back its arnms build-up, to sever its ties with
the USSR and Cuba, and to carry out its pledges to
the OAS and its Menmbers for a denocratic society
(Appendi x, paras. 194-198)

N. By the beginning of 1984, the United States
undertook direct if covert mlitary action against
Ni caragua, assaulting oil facilities and mining
Ni car aguan ports (Appendi x, para. 199, and the
Court's Judgnent)

O Particularly since January 1985, the United States
has spoken in terns which can be interpreted as
requiring conprehensive change in the policies of,
or, alternatively, overthrow of, the Nicaraguan
Government as a condition of cessation of its support
of the contras (Appendix, paras. 200-205)

P. There is evidence of the conm ssion of atrocities by
the contras, by Ni caraguan Government forces, and by
Sal vadoran insurgents, and of advocacy by the Cl A of
actions contrary to the | aw of war (Appendix, paras.
206- 224)

Q The Contadora process designed to re-establish peace
in Central Anerica enbraces the denocratic
performance internally of thefive Central American
Government s (Appendi x, paras. 225-227)
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customary international |aw

N. Considerations of necessity and proportionality 201- 214

O Measures of collective self-defence may |lawfully 215-220
extend to Nicaraguan territory

P. The failure of the United States to notify the 221-230
Security Council of neasures of self-defence

Q If United States reliance on a claimof self-defence 231-233
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V. FACTUAL APPENDI X 1- 227
A. The Sandi ni stas cane to power on the back of some of 2-7
the very fornms of intervention of which they now
compl ai n
B. The new Ni caraguan Covernnent achi eved foreign 8-13

recognition in exchange for international pledges
concerning its internal and external policies,
comitments which it deliberately has viol ated
C. The new Ni caraguan Governnment received unprecedented 14- 15
aid fromthe international conmunity, including the
United States
D. The Carter Administration suspended aid to N caragua 16- 22
because of its support of insurgency in El Sal vador,
support evidenced, inter alia, by docunents captured
from Sal vadoran guerrillas
E. The Reagan Adnministration terminated aid to the 23-24
Ni caraguan Government while waiving the latter's
obligation to return aid already extended in the hope
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that its support for foreign insurgencies would
cease; subsequently, it twice officially offered to
resunme aid if N caragua would stop supporting

i nsurgency in El Sal vador, offers which were not
accept ed

The Reagan Admi ni stration nade clear to the

Ni caraguan Government in 1981 that it regarded the
Sandi nista revolution 'as irreversible'; its sole
condition for co-existence was stopping the flow of
arms to El Sal vador

G Before this Court, representatives of the Governnent

No o kso®

of Ni caragua have nmmintained that the Nicaraguan
Government has 'never' supplied arnms or other

mat eri al assistance to insurgents in El Sal vador, has
"never' maintained Sal vadoran conmmand and contr ol
facilities on Ni caraguan territory and 'never'
permtted its territory to be used for training of
Sal vadoran i nsurgents

The Ni caraguan Governnent, despite its denials, in
fact has acted as the principal conduit for the

provi sion of arms and nunitions to the Sal vadoran

i nsurgents from 1979 to the present day; conmand and
control of the Sal vadoran insurgency has been
exercised from N caraguan territory with the
co-operation of the Cuban and Ni caraguan Governnents;
traini ng of Sal vadoran insurgents has been carried
out in Cuba and Nicaragua; the Sal vadoran insurgents
radio station at one time operated from Ni caraguan
territory; and Nicaraguan political and diplomatic
support of the Sal vadoran i nsurgency has been ardent,
open and sust ai ned

Admi ssi ons by authorities of the Nicaraguan

Gover nnent

Adni ssi ons by witnesses appearing on behalf of the
Ni caraguan Gover nment

Admi ssi ons by N caraguan counsel

Adni ssi ons by | eaders of the Sal vadoran i nsurgency
Statenents by defectors

Statenents by di pl omats of univol ved countries
Statements by the Governnent of El Sal vador accusing
Ni caragua of assisting insurgency in El Sal vador
Statements by the Governnent of Honduras accusing

Ni caragua of subverting El Salvador as well as
Hondur as

Statements by the Governnent of Costa Rica accusing
Ni caragua of subversive acts
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10. Statenents by the Congess of the United States and 140- 155
by Congressnen opposed to United States support of
the contrs

11. The transcript of conversation between Assistant 156- 170
Secretary of State Enders and Co-ordinator Ortega

12. Further early United States attenpts at peaceful 171-173
settl enent

13. The four treaties proposed by N caragua in 1983 174-178

14. Details of Nicaraguan subversion of El Sal vador 179- 188

provided in 'Revol uti on Beyond Cur Borders' and in
earlier publications duly subnmtted to the Court
and Nicaragua's reply
I. In 1979, nmenbers of the N caraguan National Guard 189- 190
escaped to Honduras, from which they harassed
Ni caragua. O ficers of the Argentine Arny began
training these counter-revolutionaries apparently
early in 1981 and continued to do so until 1984
J. I'n Novenber 1981, after N caragua had failed to 191
accept repeated United States requests to cease its
mat eri al support for Sal vadoran insurgents, the
United States decided to exert military pressure upon
Ni caragua in order to force it to do what it would
not agree to do
K. The object of United States support of the contras 192
was clained by the United States to be interdiction
of traffic in arns to El Sal vador, though clearly
that was not the purpose of the contras
L. By October 1983, in apparent response to United 193
St ates pressures, Nicaragua proposed four treaties
which were interpreted as an offer to cease
supporting rebellion in El Salvador if the United
St ates woul d cease support of the contras and of the
Government of El Sal vador
M In 1983, the United States called upon Ni caragua to 194- 198
cut back its arnms build-up, to sever its ties with
the USSR and Cuba, and to carry out its pledges to
the OAS and its Menmbers for a denocratic society
N. By the beginning of 1984, the United States 199
undertook direct if covert mlitary action against
Ni caragua, assaulting oil facilities and mining
Ni caraguan ports
O Particularly since January 1985, the United States 200- 205
has spoken in terns which can be interpreted as
requiring conprehensive change in the policies of,
or, alternatively, overthrow of, the N caraguan
Government as a condition of cessation of its support
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of the contras

P. There is evidence of the conm ssion of atrocities by 206- 224
the contras, by Nicaraguan Governnment forces, and of
advocacy by the ClA of contrary to the | aw of war

Q The Contadora process designed to re-establish peace 225-227
in Central America enbraces the denocratic
performance internally of the five Central Anerican
Gover nment s

*266 1. | NTRODUCTI ON

1. To say that | dissent fromthe Court's Judgrment is to understate the depth of
ny differences with it. | agree with the Court's finding that the United States,
by failing to make known the existence and | ocation of the mnes laid by it, acted
in violation of customary international law (in relation to the shipping of third

States); | agree that the CIA' s causing publication of a manual advocating acts
in violation of the law of war is indefensible; and | agree with some other ele-
ments of the Judgnent as well. Nevertheless, in nmy view the Judgment mi sperceives

and m sconstrues essential facts - not so nuch the facts concerning the actions of
the United States of which Nicaragua conplains as the facts concerning the actions
of Nicaragua of which the United States conplains. It misconceives and nisapplies
the law - not in all respects, on sone of which the whole Court is agreed, but in
par ampbunt respects: particularly inits interpretation of what is an 'arned at-
tack' within the meaning of the United Nations Charter and customary internationa
law; in its appearing to justify foreign intervention in furtherance of 'the pro-
cess of decolonization'; and in nearly all of its holdings as to which Party to
this case has acted in violation of its international responsibilities and which
because it has acted defensively, has not. For reasons which, because of its fur-
t her exami nation of questions of jurisdiction, are even clearer today than when it
rendered its Judgnment of 26 Novenber 1984, this Judgnent asserts a jurisdiction
which in nmy view the Court properly lacks, and it adjudges a vital question which,
| believe, is not justiciable. And, | am profoundly pained to say, | dissent from
this Judgnment because | believe that, in effect, it adopts the false testinony of
representatives of the Government of the Republic of N caragua on a matter which
innm view, is essential to the disposition of this case and which, on any view,
is mterial to its disposition. The effect of the Court's treatment of that false
testi mony upon the validity of the Judgnment is a question which only others can
deci de.

2. These are uncommonly critical words in a Court which rightly enjoys very great
respect. Coming as they do froma Judge who is a national of a Party to the case
I am conscious of the fact that the This opinion accordingly is long, not only for
t hat reason but because the differences between the Court's views and mine turn
particularly on the facts. The facts are in fundanental controversy. | find the
Court's statement of the facts to be inadequate, in that it sufficiently sets out
the facts which have led it to reach conclusions of |aw *267 adverse to the United
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States, while it insufficiently sets out the facts which should have led it to

reach conclusions of |aw adverse to Ni caragua. In such a situation, where the
Parties differ profoundly on what the facts are, and where the Court has arrived
at one evaluation of themand | another, | believe that it is ny obligation to

present the factual support for the conclusions which | have reached. That cannot
be done in a few pages.

3. This opinion accordingly is cast in the following form First, it presents a
summary of its salient |egal conclusions. Second, it states, in abbreviated
terms, the factual prem ses on which it is based - prem ses whose support is ap-
pended. Third, it analyses the principal |egal questions which the case - and the
Court's Judgnent - pose, sone of which are prelimnary in character, others of
which are central to the merits. Fourth and finally, it contains an appendix, in
whi ch a detail ed exposition and analysis of the facts inadequately stated in the
Court's Judgnent is placed. The facts are relegated to an appendi x not because
they are secondary in inportance. On the contrary, they are primary. Neverthe-
less | believe that ease of evaluation of this dissenting opinion will be pronoted
by this approach.

4. In enbarking on so lengthy an opinion, it may be appropriate to recall what
that | ate distinguished Judge of the Court, Philip C. Jessup, wote, as he began a
di ssent to the Judgnment in the South West Africa cases which ran to 117 printed
pages:

"This full exami nation is the nore necessary because | dissent not only from
the | egal reasoning and factual interpretations in the Court's Judgment but also
fromits entire disposition of the case. 1In regard to the nature and val ue of
di ssenting opinions, | amin conplete agreement with the views of a great judge, a
former menber of this Court - the late Sir Hersch Lauterpacht - who so often and
so brilliantly contributed to the cause of international |aw and justice his own
concurring or dissenting opinions; | refer to section 23 of his book, The Devel -
oprment of International Law by the International Court, 1958. He quotes, with
evi dent approval (in note 10 on p. 66), the 'clear expression' of Charles Evans
Hughes who was a nmenber of the Permanent Court of International Justice and | ater
Chi ef Justice of the United States:

"A dissent in a court of last resort is an appeal to the brooding spirit of the
law, to the intelligence of a future day, when a | ater decision may possibly cor-
rect the error into which the dissenting judge believes the court to have been be-
trayed.'

It is not out of disrespect for the Court, but out of respect for one of its
*268 great and inportant traditions, that, when necessary, | express ny disagree-
ment with its conclusions.' (1.C J. Reports 1966, pp. 325-326.)

5. | should add that, in setting out my views on the facts and | aw of this case
| take no position on the politics of it. | have views about the desirability and
feasibility of the policies which the United States, Nicaragua, El Sal vador and
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ot her States concerned have pursued and are pursuing in respect of questions at
issue in this case. But | have endeavoured to separate those views fromthe ex-
position of the facts and evaluation of the |law which this opinion contains. |If,
as is the case, on nobst of those questions | have concluded that, by reason of

Ni caragua's prior and continuing violations of international |aw responsive ac-
tions of the United States are not in violation of international [aw, that is by
no nmeans to infer that | believe that the pertinent policies and practices of the
United States - and Nicaragua - are desirable or undesirable, workable or unwork-
able, politic or inpolitic, sensible or insensible, humane or inhumane. | do not
suggest that law and policy are divorced; far fromit. GCbviously lawis neant to
pronmot e and does pronote comunity policies, and conformity with the | aw nust be
measured in the light of that fundanental truth. Nevertheless, States and nen are
not obliged to do, or necessarily are well advised to do, all that the | aw per-
mts. In ny view, the proper function of a judge of this Court is linmted to an
apprai sal of what the law pernmits or requires, and does not extend to passing
judgment on the nmerits of policies which are pursued within those confines.

1. SUMVARY OF SALI ENT LEGAL CONCLUSI ONS

6. Wthout any pretence, still |less actuality, of provocation, Nicaragua since
1979 has assisted and persisted in efforts to overthrow the Government of El Sal -
vador by providing | arge-scale, significant and sustained assistance to the rebel-
lion in El Salvador - a rebellion which, before the rendering of N caraguan and
ot her foreign assistance, was ill-organized, ill-equipped and ineffective. The
delictual acts of the Ni caraguan Government have not been confined to provision of
very large quantities of arms, munitions and supplies (an act which of itself
m ght be viewed as not tantanount to an armed attack); Nicaragua (and Cuba) have
joined with the Sal vadoran rebels in the organi zation, planning and training for
their acts of insurgency; and N caragua has provided the Sal vadoran insurgents
wi th command- and-control facilities, bases, comunications and sanctuary, which
have enabl ed the | eadership of the Sal vadoran insurgency to operate from Ni car a-
guan territory. Under both customary and conventional international |aw that
scal e of Nicaraguan subversive activity not only constitutes unlawful intervention
in the affairs of El Salvador; it is *269 cunmulatively tantamunt to an arned at-
tack upon El Salvador. (It is striking that both N caragua and the United States,
in their pleadings before the Court, agree that significant material support by a
State of foreign arnmed irregulars who endeavour forcibly to overthrow the Govern-
ment of another State is tantampunt to arned attack upon the latter State by the
former State.) Not only is El Salvador entitled to defend itself against this

armed attack; it can, and has, called upon the United States to assist it in the
exercise of collective self-defence. The United States is legally entitled to re-
spond. It can lawfully respond to Ni caragua's covert attenpt to overthrow the

Government of El Sal vador by overt or covert pressures, mlitary and other, upon
the Governnent of Nicaragua, which are exerted either directly upon the Govern-
ment, territory and people of N caragua by the United States, or indirectly
through the actions of Nicaraguan rebels - the 'contras' - supported by the United
St at es.
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7. Wiile United States pressure upon Nicaragua is essentially |awful, neverthe-

| ess questions about the legality of aspects of United States conduct remain. In
ny view, the fundamental question is this. Ganting that the United States can
join El Salvador in neasures of collective self-defence (even if, contrary to Art-
icle 51 of the United Nations Charter, they were not reported to the United Na-
tions Security Council, as, by their nature, covert defensive neasures will not
be), those neasures nust be necessary, and proportionate to the delicts - the ac-
tions tantanmount to armed attack - of Nicaragua. And they nust in their nature be
fundanmental | y neasures of sel f-defence.

8. By these standards, the unannounced mining by the United States of Ni caraguan
ports was a violation of international |law. That m ning could affect and did af-
fect third States as agai nst whom no rationale of self-defence could apply in
these circunstances. As against N caragua, however, the mning was no |ess | awful
t han ot her nmeasures of pressure.

9. Are United States support of the contras and direct United States assaults on
Ni caraguan oil tanks, ports and pipelines, as well as other neasures such as in-
telligence overflights, mlitary and naval manoeuvres, and a trade enbargo, unne-
cessary and disproportionate acts of self-defence? | do not believe so. Their ne-
cessity is, or arguably is, indicated by recurrent, persistent Nicaraguan failure
to cease arned subversion of El Salvador. To the extent that proportionality of
defensive neasures is required - a question exanined below - in their nature, far
from bei ng disproportionate to the acts agai nst which they are a defence, the ac-
tions of *270 the United States are strikingly proportionate. The Sal vadoran
rebels, vitally supported by Nicaragua, conduct a rebellion in El Salvador; in
collective self-defence, the United States symmetrically supports rebels who con-
duct a rebellion in Nicaragua. The rebels in El Salvador pervasively attack eco-
nom c targets of inportance in El Salvador; the United States selectively attacks
econonic targets of mlitary inportance, such as ports and oil stocks, in
Ni caragua. Even if it be accepted, arguendo, that the current object of United
States policy is to overthrow the Ni caraguan Government - and that is by no neans
established - that is not necessarily disproportionate to the obvi ous object of
Ni caragua in supporting the Sal vadoran rebels who seek overthrow of the Government
of El Salvador. To say, as did Nicaraguan counsel, that action designed to over-
throw a governnent cannot be defensive, is evident error, which would have cone as
a surprise to Roosevelt and Churchill (and Stalin), who insisted on the uncondi -
tional surrender of the Axis Powers. In the largest-scale international hostilit-
ies currently in progress, one State, which maintains that it is the victim of
arnmed attack, proclainms as its essential condition for peace that the governnent
of the alleged aggressor be overthrown - a condition which sone may find extrene,
ot hers not, but which in any event has not aroused the |egal condemmation of the
i nternational community. Mreover, | agree with the Court that, if Ni caragua has
been giving support to the armed opposition in El Sal vador, and if this consti-
tutes an arnmed attack upon El Sal vador, collective self-defence may be legally in-
voked by the United States, even though the United States may possibly have an ad-
ditional and perhaps nore decisive notive drawmnm fromthe political orientation of
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the Ni caraguan Governnent.

10. Nevertheless, it could be nmintained that the necessity of United States ac-
tions clained to be in collective self-defence has been open to question, particu-
larly since that time in 1983 when Ni caragua began to indicate that it was pre-
pared to cease its support for the arned subversion of El Salvador's Governnent if
the United States woul d cease both its direct support for El Sal vador's Gover nment
and its pressures upon Nicaragua's. It may be maintained that, at any rate since
that time, there have been peaceful neans of resolving the dispute which were open
and shoul d have been exploited before the continued application of armed pressure
was pursued. Whether that question of the necessity of the continued use of force
is justiciable is doubtful, for reasons expl ai ned bel ow

11. The Court has concluded that it can adjudge the necessity of United States
pressures against Nicaragua. It has further concluded that it need not nmke that
judgment, on the ground that the pressures of the United States upon Nicaragua -
the neasures which the United States has taken in alleged exercise of its right of
col l ective sel f-defence - cannot be in *271 response to a prior armed attack by
Ni caragua upon ElI Sal vador, for the reason that there has been no such arned at-
tack. Nevertheless, the Court holds that the nmeasures taken by the United States
agai nst Ni caragua cannot in any event be justified on grounds of necessity.

12. | share none of these conclusions. The Court's statenment of, and apparent
understandi ng of, the facts that underlie its conclusion that there has been no
armed attack by Nicaragua upon El Sal vador essentially turn upon its concl usions
that it has not been proven that the N caraguan Covernnent itself was engaged in
the shi pnent of arms to Sal vadoran insurgents, still less in any related subvers-
ive acts, such as training of Salvadoran insurgents and provision of headquarters
for their | eadership on Ni caraguan territory, to which allegations the Court pays
scant attention; that such arms shipnments as there may have been through Nicara-
guan territory to Sal vadoran insurgents appear largely or entirely to have ended
in early 1981; and that, accordingly, United States nmeasures |aunched sone nonths
and mai ntai ned for some years thereafter could not have been a tinely, necessary
and proportionate response to such arns trafficking, if indeed there were any.
These conclusions, in turn, reflect rules of evidence which the Court has articu-
lated for this case and purported to apply, whose application will be shown bel ow
to be inappropriate. In ny view, for reasons fully expounded in the appendix to
this opinion, the Court's finding of the facts on the critical question of the
reality and extent of the intervention of the N caraguan CGovernnent in El Sal vador
in support of the insurgency in that country - which goes far beyond the shi prent
of arns - cannot be objectively sustained.

13. As to the law, the Court holds that, even if the shipment of arnms through

Ni caragua to Sal vadoran insurgents could be inputed to the Ni caraguan CGovernment,
such shi pment would not be legally tantanbunt to an armed attack upon El Sal vador.
In the absence of armed attack, the Court holds, El Salvador is not entitled to
react in self-defence - and did not - and the United States is not entitled to re-
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act in collective self-defence - and did not. | find the Court's interpretation
of what is tantampunt to an armed attack, and of the consequential |aw inconson-
ant with accepted international law and with the realities of international rela-
tions. And | find its holdings as to what El Salvador and the United States actu-
ally did inconsistent with the facts.

14. The truth is that the State which first intervened with the use of force in
the affairs of another State in the dispute before the Court was N caragua, which
initiated and has maintained its efforts to subvert or overthrow the governnents
of its neighbours, particularly of El Salvador. |In *272 contenporary internation-
al law, the State which first undertakes specified unprovoked, unlawful uses of
force agai nst another State - such as substantial involvenent in the sending of
armed bands onto its territory - is, prim facie, the aggressor. On exam nation
Ni caragua's status as the prima facie aggressor can only be definitively con-
firmed. Moreover, Nicaragua has compounded its delictual behavi our by pressing
fal se testinony on the Court in a deliberate effort to conceal it. Accordingly,
on both grounds, Nicaragua does not conme before the Court with clean hands. Judg-
ment in its favour is thus unwarranted, and would be unwarranted even if it should
be concluded - as it should not be - that the responsive actions of the United
States were unnecessary or disproportionate.

15. The Court has arrived at very different conclusions. Wiile | disagree with
its legal conclusions - particularly as they turn on its holding that there has
been no action by Nicaragua tantanount to an armed attack upon El Sal vador to
which the United States may respond in collective self-defence - | recogni ze that
there is roomfor the Court's construction of the | egal neaning of an arned at-
tack, as well as for some of its other conclusions of law. The Court could have
produced a plausible judgnment - unsound in its ultimte conclusions, in ny view,
but not inplausible - which would have recogni zed not only the facts of United
States intervention in Nicaragua but the facts of Nicaragua's prior and conti nui ng
intervention in El Sal vador; which would have treated Ni caragua's intervention as
unl awful (as it undeniably is); but which would al so have held that it neverthe-
| ess was not tantanmount to an arnmed attack upon El Sal vador or that, even if it

were, the response of the United States was unnecessary, ill-tinmed or dispropor-
tionate. Such a judgnent could plausibly have held against the United States on
ot her points as well, anmong them its failure to report its actions to the United

Nations Security Council and its failure to have adequate recourse to the nulti-
|ateral institutions for peaceful settlenent and collective security constituted
by the Charters of the United Nations and the Organi zation of Anerican States.

16. But the Court has proceeded otherwise. |t has excluded, discounted and ex-
cused the unanswerabl e evidence of Nicaragua's major and maintained intervention
in the Sal vadoran insurgency, an intervention which has consisted not only in pro-
vision of great quantities of small arns until early 1981, but provision of arms,
amuni ti on, nunitions and supplies thereafter and provision of conmand-and-control
centres, training and conmuni cations facilities and other support before and after
1981. The facts, and the |aw, demanded condemmati on of these Ni caraguan actions
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whi ch, even if not tantampunt to armed attack, nust constitute unlawful interven-
tion. For reasons that neither judicial nor judicious considerations sustain, the
Court has chosen to depreciate these facts, to onit any consequential statenment of
the law, and even, in effect, to appear to lend its *273 good nane to Nicaragua's
nm srepresentation of the facts. The Court nmay thereby have thrown into question
the validity of a Judgment which is bound to its factual predicates. By so doing,
Ni caragua's credibility has not been established, but that of the Court has been
strained. Moreover, the Court has in ny view further conprom sed its Judgnent by
its inference that there may be a double standard in the | aw governing the use of
force in international relations: intervention is debarred, except, it appears,
in 'the process of decolonization'. | deeply regret to be obliged to say that, in
my submission, far fromthe Court, in pursuance of the requirenments of its Stat-
ute, satisfying itself as to the facts and the law, it has stultified itself.

I11. FACTUAL PREM SES

A. The Ni caraguan Governnment Canme to Power on the Back of Some of the Very
Forms of Foreign Intervention of Wiich it now Conpl ai ns (Appendi x, Paras. 2-7)

17. The overthrow in 1979 of the Governnent of President Sonpbza by a w despread
and popul arly supported rebellion, led by the fighting forces of the Sandini stas,
was vitally assisted by foreign governments. President Castro had united diverse
factions of the Sandi nista | eadership into the nine-menber directorate of conmand-
antes which today governs N caragua, and Cuba supplied the united Sandinista
forces with large quantities of arms, with training, and advisers in the field.
Venezuel a provi ded the Sandi nistas with arms, noney and | ogistical support. Costa
Ri ca provi ded safe haven for |arge nunbers of Sandinista forces based in its ter-
ritory and was the prine channel for the extensive shipnments of arms provided by
third States to the Sandi ni stas. Panama al so served as such a channel and depl oyed
menbers of the Panamani an National Guard who joined in fighting against the Sonpza
regime. For its part, Honduras was unable or unwilling to take effective nmeasures
agai nst the Sandinista forces which operated from Honduran territory. Thus the
Sandi ni stas, who today conplain of foreign intervention, particularly the sending
of irregulars on to their territory fromsafe havens of nei ghbouring States who
are financed, trained and provisioned by a foreign State, actually cane to power
with the aid of these very forns of foreign intervention against the Governnment
whi ch they then were battling.

18. Moreover, the fall of President Sonpbza was facilitated by the exertion of
ot her foreign pressures upon his Government. The United States brought its influ-
ence to bear to withhold international credits fromthe *274 Ni caraguan Govern-

ment. It cut off mlitary assistance and sales to the Ni caraguan Governnent and
per suaded ot her maj or governnental suppliers to stop selling ammunition to the
Ni caraguan Governnment. In the Organization of American States, strong pressures

wer e exerted upon President Sonbza to step down, culmnating in a resolution of
the Seventeenth Meeting of Consultation of Mnisters of Foreign Affairs of 23 June
1979 which called for 'Inmediate and definitive replacenent of the Sonpza regine'.
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B. The New Ni caraguan Governnent Achi eved Forei gn Recognition in Exchange for
I nternational Conmitments concerning its Internal and External Policies,
Commitrments Which it Deliberately Has Viol ated (Appendix, Paras. 8-13)

19. In response to the foregoing resolution - which also called for installation
of a denocratic governnent in N caragua which would guarantee the human rights of
all Nicaraguans and hold free elections - the Junta of the Governnent of Nationa
Reconstruction of Nicaragua on 12 July 1979 sent to the OAS and 'to the Mnisters
of Foreign Affairs of the Menber States of the Organization' its witten statenment
of plans for Sonmpbza's resignation and its assunption of power. The Junta pledged
that, upon the recognition by the menber States of the OAS of the Governnent of
Nati onal Reconstruction as the legitimte Governnment of Nicaragua, that CGovernnent
when in power would inmrediately proceed to enact into | aw and inpl enment provisions
whi ch woul d nmeet the prescriptions of the OAS. The States Menbers of the OAS car-
ried out their part of this international understanding, individually as well as
collectively extending pronptly the recognition which the Junta solicited. But
t he Sandi ni stas - who soon asserted and nmi ntai ned exclusive control of the Junta
and subsequent fornmations of the Ni caraguan Governnent - did not carry out their
part. On the contrary, they violated inportant elements of the Junta's assurances
to the OAS and its Menbers, and did so, as a matter of deliberate governnenta
policy, well before there could be any justification for such derogations on
grounds of national emergency provoked by arned attacks upon the revol utionary
gover nment .

C. The New Ni caraguan Government Received Unprecedented Aid fromthe
International Community, including the United States (Appendix, Paras. 14-15)

20. The advent of the revolutionary Government in Nicaragua was wel coned virtu-
ally throughout the world. Assistance to it poured in, from East, West and Latin
America. West included not only Europe but the United States which, in the first
18 nmonths of Sandinista rule, gave nore *275 economic aid to Nicaragua than did
any other country and nore than it had given in total in 20 previous years of So-
noza famly rule. The Carter Adnministration exerted itself to establish friendly
relations with the new N caraguan Governnment which, for its part, adopted a na-
ti onal anthem which proclains the Yankees to be 'the enemy of mankind'. The
United States attached a critical condition to its aid, nanely, that Ni caragua not
assi st violence or terrorismin other countries, a provision which was designed to
di scourage support of insurrection in El Salvador which, when the Sandinistas cane
to power in Nicaragua, was snoul dering rather than flaring.

D. The Carter Adm nistration Suspended Aid to Nicaragua in January 1981 Because
of its Support of Insurgency in El Sal vador, Support Evidenced, inter alia, by
Docunents Captured fromthe Sal vadoran Guerrillas (Appendi x, Paras. 16-22)

21. Confronted with convincing evidence of |arge-scale supply of arns by the

Ni caraguan Governnment to the insurgents in El Salvador, culmnating in their 'fi-
nal of fensive' of January 1981, the Carter Adm nistration in its closing days sus-
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pended economic aid to the Governnent of Nicaragua and resumed mlitary aid to the
Government of El Sal vador. That evidence included captured docunments denonstrat -
ing the involvenent of Comuni st States, particularly Cuba, and N caragua in the
uni fication, planning, training, arm ng and provisioning of a Sal vadoran insur-
gency which woul d have its conmand-and-control facilities in Nicaragua.

E. The Reagan Adm nistration Terminated Aid to the N caraguan Governnment while
Waiving the Latter's Obligation to Repay Aid already Extended in the Hope that
its Support of Foreign Insurgencies Wuld Cease; Subsequently, it Tw ce
Oficially Ofered to Resume Aid if N caragua Whuld Stop Supporting Insurgency
in El Salvador, O fers Which Were not Accepted (Appendix, Paras. 23-24)

22. The Reagan Administration in April 1981 term nated the suspended aid to the
Ni car aguan Government because of the evidence of its support of insurgency in E
Sal vador. Because the suspension of that aid in January by the Carter Adm nistra-
tion and urgent United States diplomatic representations, buttressed with detail ed
intelligence reports, had had some success in persuadi ng the Ni caraguan CGover nment
to interrupt its provision of arms to the Sal vadoran insurgents, the Reagan Admi n-
istration waived repaynent for which United States | aw provided. |In August 1981
the United States officially offered to resune aid to the N caraguan Gover nnment
provided that it cease its by then resuned support for the *276 rebels in El Sal -
vador, an offer which the United States repeated in April 1982. N caragua accep-
ted neither offer. N caragua denied that it was extendi ng such support.

F. The Reagan Admi nistration Made Clear to the N caraguan Governnment in 1981

that it Regarded the Sandinista Revolution '"As Irreversible'; its Condition
for Co-existence Was Stopping the Flow of Arns to El Sal vador (Appendi x, Paras.
25-26)

23. Nicaragua's evidence shows that, in 1981, the United States sent then Assist-
ant Secretary of State Thomas O Enders to Managua where, in conversations at the
hi ghest | evels of the Nicaraguan Governnent, he gave assurances - according to the
transcri pt of conversation supplied by N caragua - that the United States Govern-
ment was prepared to accept the N caraguan revolution 'as irreversible' provided
that Ni caragua stopped the flow of arns to El Sal vador

G Before this Court, Representatives of the Government of Nicaragua Have
Fal sel y Maintained that the Ni caraguan Covernnent Has ' Never' Supplied Arns or
Ot her Material Assistance to Insurgents in El Salvador, Has 'Never' Mintained
Sal vador an Command- and- Control Facilities on Nicaraguan Territory and ' Never'

Permtted its Territory to Be Used for Training of Salvadoran |Insurgents

(Appendi x, Para. 27)

24. The Foreign Mnister of N caragua subnmitted an affidavit to the Court, re-

peatedly relied upon by Nicaragua, which avers that: 'In truth, nmy governnment is
not engaged, and has not been engaged, in the provision of arms or other supplies
to either of the factions engaged in the civil war in El Salvador.' Another M n-
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ister, as a principal witness in Court for Nicaragua, testified that his Govern-
ment 'never' had a policy of sending arns to opposition forces in Central Anerica.
And, in the final word of the Ni caraguan Governnment to the Court on this vita
guestion, the Agent of Nicaragua on 26 November 1985 wote to the Court as fol-

| ows:

"As the Governnent of Nicaragua has consistently stated, it has never supplied
arms or other material assistance to insurgents in El Sal vador or sanctioned the
use of its territory for such purpose, it has never permtted Sal vadoran insur-
gents to establish a headquarters or operations base or command and control facil-
ity in Nicaraguan territory and has never permitted its territory to be used for
trai ni ng of Sal vadoran insurgents.’

25. It is nmy studied conclusion that these statenents are untrue. |In ny *277
view, they are denonstrably false, and, in the factual appendix to this opinion,
are denonstrated to be false

26. It is of course a conmonpl ace that government officials dissenble. Reasons
of State are often thought to justify statements which are inconplete, nisleading
or contrary to fact. Covert operations, by their nature, are intended to provide
cover, to lend credibility to "deniability'. In this very case, certain state-
ments of representatives of the United States in the United Nations Security Coun-
cil have been |l ess than candid and have been shown to be inconsistent with other
statements of the nost senior representatives of the United States. Moreover, the
Government of the United States has nmade some al |l egati ons agai nst the Gover nment
of Ni caragua whi ch appear to be erroneous or exaggerated or in any event unsub-
stanti ated by evi dence nade public.

27. Neverthel ess, there can be no equation between governnental statenments made
in this Court and governnental statements nmade outside of it. The foundation of
judicial decision is the establishment of the truth. Deliberate m srepresenta-
tions by the representatives of a governnent party to a case before this Court
cannot be accepted because they undernmi ne the essence of the judicial function.
This is particularly true where, as here, such m srepresentations are of facts
that arguably are essential, and incontestably are material, to the Court's Judg-
ment .

H. The Ni caraguan Governnent, Despite its Denials, in Fact Has Acted as the
Principal Conduit for the Provision of Arns and Munitions to the Sal vadoran
I nsurgents from 1979 to the Present Day; Command and Control of the Sal vadoran
I nsurgency Has Been Exercised from Ni caraguan Territory with the Co-operation
of the Cuban and Ni caraguan Governnments; Training of Salvadoran |Insurgents Has
Been Carried out in Cuba and Nicaragua; the Sal vadoran Insurgents' Radio
Station at One Tine Operated from Ni caraguan Territory; and Ni caraguan
Political and Di pl omatic Support of the Sal vadoran | nsurgency Has Been Ardent,
Open and Sust ai ned (Appendi x, Paras. 28-188)

28. The fact that the Government of Nicaragua, soon after the tinme the Sandinis-
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tas took power to the present day (and certainly to the period of the currency of
this case before the Court), has extended material assistance to the insurgency in
El Sal vador is, in my view, beyond objective dispute. As the extensive exposition
of the factual appendi x establishes, Ni caragua has acted as the convinced conduit
for the shipment of very large quantities of arms, and continuing supplies of am
muni ti on, nunitions and medicines, from Cuba, Viet Nam Ethiopia, and certain
States of Eastern Europe, to the Sal vadoran insurgents. Provision of arns appears
to have been on a large-scale in preparation for the January 1981 'final *278 of -
fensive' of the Sal vadoran insurgents, to have declined markedly thereafter, re-
vived in 1982, and been irregular but not insignificant since; an inportant, per-
haps vital, supply of ammunition, explosives and nedici nes appears to have been
mai ntai ned rel atively continuously. Nicaragua has facilitated the training of

Sal vadoran insurgents in Cuba and in Nicaragua. The conmand-and-control centres
for the nmilitary operations of the Sal vadoran insurgents have operated from

Ni caraguan territory and may still do so. Mlitary as well as political |eaders
of the Sal vadoran insurgency were based in N caragua, indisputably until the well-
publicized nurder in 1983 in Managua of a resident |eading nmenber of the Sal vador -
an insurgency by revolutionary rivals and the reputed suicide of a still nore

prom nent Sal vadoran insurgent |eader in Managua in response to that nurder. For
some time after the Sandinistas took power, the radio station of the Sal vadoran

i nsurgency operated from Ni caraguan territory. N caraguan political and dipl omat-
i c support for the overthrow of the Government of El Sal vador by Sal vadoran insur-
gents has been ardent, open and sustai ned.

29. That these are the facts has been recognized in significant nmeasure by state-
ments of authorities of the Nicaraguan Governnent. In 1985, President Ortega was
publicly and authoritatively quoted as stating (and has never denied stating)

t hat :

"We're willing to stop the novenent of military aid, or any other kind of aid,
through Nicaragua to El Salvador, and we're willing to accept international veri-
fication. In return, we're asking for only one thing: that they don't attack us .

President Ortega's adnmission is even nore probative in his original Spanish words:
"estanps Dispuestos ... a suspender todo transito por nuestro territorio de ayuda
mlitar u otra a | os sal vadorenos ...' Ni caragua can only 'suspend' what is in
progress. (The Court discounts President Ortega's words on grounds that are pat-
ently unpersuasive; see below, para. 149. The full text of President Ortega's
remarks is found in the appendix to this opinion, paras. 30-31.) Moreover, as re-
cently as April 1986, President Ortega gave another press interview in which he
reportedly declared that Nicaragua is ready to agree to halt aid to "irregul ar
forces' in the region in exchange for ending by the United States of its military
pressure upon Nicaragua; this President Ortega is quoted as saying, would be 'a
reci procal arrangement' (ibid., para. 33).

30. These facts of Nicaragua's material support of the insurgency in El Sal vador
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find further substantiation in admi ssions by | eaders of the Sal vadoran insurgency,
and rmuch nore explicit and enphatic support in *279 decl arations of defectors from
that insurgency and fromthe Sandi nistas. These facts are confirmed by the ap-
praisals of diplomats fromthird States. They are strongly maintai ned by the Gov-
ernnents of El Sal vador and Honduras, the primary current objectives of N caraguan
policies of support of foreign insurrection and subversion. Statements of the
Government of Costa Rica, and the diplomatic positions which it has taken fromthe
time of the accession of the Sandinistas to power, conport with this evaluation of
the facts.

31. The Governnent of the United States has consistently maintained that these
are the facts, and it has provided consi derabl e evidence in support of its conten-
tions, virtually all of which has not been specifically or adequately refuted by
Ni caragua - or the Court - in this case. That evidence includes shipnents of arns
en route to El Salvador seized in transit from Ni caragua through Honduras, and in
Costa Rica; captured docunments of Sal vadoran insurgents which reveal Nicaragua to
be the i medi ate source of their arns; and arms, verified by their serial nunbers,
abandoned by the United States forces in Viet Nam which were captured from Sal -
vadoran insurgents, after having been shipped fromViet Namto Cuba to Nicaragua
bef ore being passed on to the Sal vadoran insurgents. Mreover, the Congress of
the United States, which has not been fully supportive of the policies of the
United States CGovernnent towards Nicaragua, has repeatedly gone on record in ful
support of this finding of the facts. No |ess probative is that |eading nmenbers
of the Congress of the United States who oppose support by the United States of
the contras and who oppose exertion of armed pressures upon Nicaragua, and who
have at their disposal the intelligence resources of the United States Governnent
on the issue, such as Congressman Bol and, have concluded that the insurgency in E
Sal vador :

"depends for its life-blood - arms, amunition, financing, |ogistics and com
mand- and-control facilities - upon outside assistance from Ni caragua and Cuba ..
contrary to the repeated denials of Nicaraguan officials, that country is thor-
oughly involved in supporting the Sal vadoran i nsurgency'.

32. Equally, informed critics of United States policy in Central America, such as
Christopher Dickey, author of Wth the Contras, A Reporter in the WIlds of
Ni caragua, 1985, conclude that:

"as the election results cane in, with Reagan and his Republican platformthe
obvi ous wi nners, the Sandini stas opened the floodgates for the Sal vadoran rebels.
By the m ddl e of November the Sal vadorans were conpl aining they couldn't distrib-
ute so nuch materi el

*280 You couldn't hide that nmany arns. Some were caught. O hers were tracked
through radio intercepts. And fromthat point on, the new Reagan adm ni stration
could present proof that ... the battle for El Salvador and the battle for
Ni caragua were one and the same.' (At p. 75.)
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As to whether the flow of arns stopped in 1981, Dickey concludes that in 1982
"In fact arms to the Sal vadorans ... had not stopped. They had increased.
(Ibid., p. 133.)

. In 1979, Menmbers of the Nicaraguan National Guard Escaped to Honduras, from

whi ch they Harassed Nicaragua. Oficers of the Argentine Arny Began Training

these Counter-Revolutionaries in Late 1980 or Early in 1981 - and Continued to
Do So until 1984 (Appendix, Paras. 189-190)

33. At the fall of President Sonmpbza in July 1979, nunbers of forner nmenbers of
the Ni caraguan National Guard escaped to Honduras, from which they nounted snall -
scale raids on Nicaragua. At a tine which is not precisely established, but ap-
parently late in 1980 or early in 1981, Argentine officers, dispatched by the then
mlitary Governnment of Argentina, began to train these counter-revol utionaries -
contras - in Honduras and in Argentina. These Argentine officers were not wth-
drawn until early 1984, nmonths after the fall of the mlitary Government of Argen-
tina. Thus the first State to intervene against the Nicaraguan Governnent was not
the United States but Argentina (apparently with the support of the Governnent of
Honduras). It is not clear whether the initial Argentine intervention was carried
out with United States support. It is clear that, when the United States itself
began to | end support to the contras (the very end of 1981 or early 1982), its
agents co-operated with and apparently financed those of Argentina. Training of
the contras appears to have remained largely in Argentine hands into early 1984.

J. In Novenber 1981, after Nicaragua Had Failed to Accept Repeated United
States Requests to Cease its Material Support for Sal vadoran |Insurgents, the
United States Decided to Exert Mlitary Pressure upon Nicaragua in Order to
Force it to Do what it Wuld not Agree to Do (Appendi x, Paras. 169-170, 173,

110, 121-122, 128-129)

34. In Novenber 1981, eight nonths after the United States had terminated aid to
Ni caragua, and three nonths after N caragua had failed to respond positively to a
clear, high-level, urgent United States demand (by the Enders m ssion) to put an
end to its material support for the Salvadoran *281 insurgency in return for the
resunption of United States aid and ot her inducenents, the United States decided
to exert mlitary pressure upon Nicaragua in order to force it to do what it would
not agree to do. The exertion of that pressure was wel coned by the Governnent of
El Sal vador, to which the United States by then was rendering | arge-scale nmateria
assistance to fend off rebel attacks and sustain a wounded econony. ElI Sal vador
made it clear that it regarded, and continues to regard, United States pressure
upon Nicaragua as action in legitimte defence agai nst Ni caraguan aggressi on and
i ntervention against it.

K. The Object of United States Support of the Contras Was Cl ai ned by the United
States to Be Interdiction of Traffic in Arns to El Sal vador, though Clearly
that Was not the Purpose of the Contras (Appendi x, Paras. 156-173, and the

Court's Judgnent)
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35. The object of the United States programe was said to be interdiction of the
traffic in arms and term nation of the other material support rendered by

Ni caragua to the Sal vadoran rebels. That this was the object of United States
policy at that initial stage (at least if interdiction is understood to nmean ces-
sation) is supported not only by the thrust of the Enders m ssion of 1981 but by
the fact that, in 1982, the United States offered to cease support of the contras
if Nicaragua woul d cease supporting rebellion in El Salvador. Nicaragua refused
and fundanentally prejudiced United States official opinion against it by continu-
ing to deny - in the teeth of the facts - that it was assisting the Sal vadoran re-
bellion. However, the contras, whose forces quickly grew to enbrace disillusioned
Sandi ni stas and di scontent as well as dragooned canpesi nos, clearly had anot her
obj ective, namely, overthrow of Sandinista authority.

L. By October 1983, in Apparent Response to United States Pressures, Nicaragua
Proposed Four Treaties which Were Interpreted as an Ofer to Cease Supporting
Rebellion in El Salvador if the United States Wuld Cease Support of the
Contras and of the CGovernnment of El Sal vador (Appendix, Paras. 174-178)

36. By October 1983, in apparent response to United States pressures, Nicaragua
came forward with four draft treaties which were widely interpreted as an offer to
cease support of rebellion in El Salvador in return not only for United States
term nati on of support for the contras but support for the Government of El Sal-
vador as well. The United States refused.

*282 M In 1983, the United States Called upon Ni caragua to Cut Back its
Arns Build-up, to Sever its Ties with the USSR and Cuba, and to Carry out its
Pl edges to the OAS and its Menbers for a Denocratic Society (Appendi x, Paras.

194-198)

37. I mmedi ately upon taking power, and well before there was any nmilitary threat
to Nicaragua, the Sandi nistas began a mlitary build-up unprecedented in Centra
Anerica. Very large nunbers of military advisers from Cuba, and nuch | esser but
not insubstantial nunbers fromthe USSR and ot her States of Eastern Europe, as
wel | as Libya and the PLO, quickly established thenselves in N caragua, and Cuban
and ot her foreign Conmuni st functionaries were placed in influential positions in
Ni caraguan Governnment mnistries. The substantial elenents of Ni caraguan society
whi ch had opposed the Sonmpza regine and joined in initial support of the Junta of
t he Governnment of National Reconstruction were forced out, and el ections, which
t he Sandi ni stas characterized as a 'bourgeois ... nuisance', were postponed unti
late 1984. By 1983, the United States no |onger only denanded cessation of
Ni caraguan support of subversion of its neighbours and for Nicaragua to 'l ook in-
wards'. It called as well upon Nicaragua to cut back its arns build-up, to sever
its ties to Cuba and the USSR, and to carry out its pledges to the OAS and its
Menbers to establish a pluralistic and denocratic society in which the governnent
woul d be freely elected by the whole of the voting popul ation, including the op-
position forces represented by the contras and their political allies (who grew to
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i nclude sonme of the |eading denocratic figures of Nicaragua).

N. By the Beginning of 1984, the United States Undertook Direct if Covert
MIlitary Action against Nicaragua, Assaulting Ol Facilities and M ning
Ni caraguan Ports (Appendix, Para. 199, and the Court's Judgment)

38. By the beginning of 1984, in order to increase pressure upon Nicaragua, the
United States launched direct if covert mlitary action against N caragua. Latin
Ameri can commandos in the service of the CIA carried out assaults on Ni caraguan
oi | storage tanks and pipelines, and port facilities, and United States agents
m ned N caraguan ports and waters. While mning and other direct armed actions of
the United States against N caragua ceased by the time of the Court's indication
of provisional measures in May 1984, United States support of the contras has been
mai nt ai ned, though subjected since m d-1984 to Congressionally-inposed interrup-
tion and limtation. Mlitary training of contra forces by United States advisers
apparently has ceased, and aid has been linmted to so-called 'humanitarian
(non-1lethal) forns.

*283 O Particularly Since January 1985, the United States Has Spoken in
Terns which Can Be Interpreted as Requiring Conprehensive Change in the
Policies of, or, Alternatively, Overthrow of, the Ni caraguan Government as a
Condition of Cessation of its Support of the Contras (Appendi x, Paras. 200-205)

39. Particularly since January 1985, when it withdrew from participation in the
case before the Court, the United States has spoken in terns which can be inter-
preted as requiring substantial change in the policies and conposition of, or, al-
ternatively, overthrow of, the Nicaraguan Governnent as a condition of its cessa-
tion of support for the contras. The view of the United States appears to be
that, if Sandinista authority is not diluted by processes |leading to a sharing of
power with the opposition, the N caraguan Governnent cannot be trusted to carry
out any assurances it nmght give to stop subverting its nei ghbours. The United
St ates has pressed for negotiations between the Nicaraguan Governnent and the con-
tras, which the N caraguan Governnment has refused.

P. There Is Evidence of the Conm ssion of Atrocities by the Contras, by
Ni caraguan Government Forces, and by Sal vadoran Insurgents, and of Advocacy by
the Cl A of Actions Contrary to the Law of War (Appendix, Paras. 206-224)

40. There is evidence of the conm ssion of atrocities in Nicaragua by the contras
and, to some extent, by Nicaraguan Governnent forces and agents. The Cl A prepared
and caused publication of a manual which advocates actions by the contras in viol-
ation of the law of war. |In El Salvador, atrocities have been conmtted by the
i nsurgents supported by Nicaragua and by right-w ng death squads.

Q The Contadora Process Designed to Re-establish Peace in Central America
Enbraces the Denocratic Performance Internally of the Five Central American
Governnments (Appendi x, Paras. 225-227)
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41. The Latin American States of the Contadora Group have made, since January
1983, a sustained and intricate effort to re-establish peaceful and co-operative
rel ati ons anong Ni caragua, El Sal vador, Honduras, Costa Rica and Guatemmla. This
effort is concerned not solely with issues of support of irregulars, arms traf-
ficking, mlitary manoeuvres, foreign bases, foreign mlitary advisers, the levels
of arned forces, and external econonic pressures. It is also concerned with the
denocratic performance internally of the five Central American Governnents. The
Cont adora process, in which N caragua participates, assunes that certain politica
processes of the Central Anerican States in dispute are nmatters of internationa
concern, and the Contadora proposals reflect that concern.

*284 V. THE LAW
A. Introduction

42. This case adnmits of mpre than one appreciation of the |law on many points, as
the Court's Judgnment, and the several opinions of judges including this dissenting
opi nion, demonstrate. | shall initially treat certain prelimnary and procedura
guestions, namely, admissibility and justiciability; outstanding questions of jur-
i sdiction as they arise under the nmultilateral treaty (Vandenberg) reservation to
the United States acceptance of the Optional C ause and under the bilateral Treaty
of Friendship, Commerce and Navi gation; questions pertaining to the absence of a
party to a case and of a State seeking to intervene; and last, matters of evid-
ence. Then | shall turn to the nmultiple | egal questions of the nerits, above all
whet her Ni caraguan material support of the overthrow of the Governnent of El Sal -
vador is tantamount to an arned attack upon El Sal vador agai nst which the United
States has justifiably joined El Salvador in reacting in collective self-defence.

B. Questions of Admissibility and of Justiciability

1. Political questions

43. In its Judgnment of 26 Novenber 1984, the Court declined to accede to argu-
ments advanced by the United States purporting to denonstrate that the instant
case is inadnmissible (1.C J. Reports 1984, pp. 429-441). |In ny dissent to the
Court's Judgnent, | stated:

"VWile | do not agree with all of the Court's holdings on adm ssibility, at the
present stage | do not find the contentions of the United States concerning the
inadm ssibility of the case to be convincing. Accordingly, | have joined the
Court in voting that the Application is adm ssible ... w thout prejudice to any
guestions of admissibility which may arise at the stage of the nerits of the
case.' (lbid., p. 562.)

44. That stage having been reached, it is right that | anplify my views. | may
summari ze them by saying that | remain largely unconvinced about the nerit of
United States contentions on adm ssibility. However, in view of the facts of the
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case as they have been devel oped during the argunent of the nmerits, | have con-
cluded that the better viewis that one, critical element of the case is not ju
ticiable.

45. 1 cannot subscribe to the contention - which the United States does not ad-
vance - that the use by a State of force in self-defence, or alleged self-defence
is a 'political'" and hence non-justiciable question. That *285 contention is un-
persuasi ve, both in customary international |aw and under the | aw of the United
Nati ons Charter.

46. Article 51 of the Charter prescribes that: 'Nothing in the present Charter
shall inpair the inherent right of individual or collective self-defence if an
armed attack occurs against a Menber of the United Nations...' But that provision

cannot reasonably be interpreted to mean that only the State exercising a clained
right of self-defence is the judge of the legality of its actions. The Charter
expressly authorizes the Security Council to 'determ ne the existence of any
threat to the peace, breach of the peace, or act of aggression ...' Clearly the
Security Council is entitled to adjudge the legality of a State's resort to self-
defence and to deci de whether such recourse is legitimte or, on the contrary, an
act of aggression. The United States fully recognizes that, and i ndeed does not
argue that the use of force by States in self-defence is a political act unsubjec-
ted to |l egal appraisal by others. It rather argues that the collective responsib-
ility for making such judgnents is accorded primarily to the Security Council, and
secondarily and less definitively to the General Assenbly and regi onal organiza-
tions acting in accordance with the Security Council's authorization, but is not
an authority entrusted to the Court.

47. Nevertheless, it has been and still is argued by distinguished internationa

| awyers that the use of force in self-defence is a political question which no
court, including the International Court of Justice, should adjudge. Anal ogies
have been drawn to exercise of judicial discretion by national courts which de-
cline to pass upon certain questions - such as the legality of the State's use of
its armed forces internationally - on the ground that they are political questions
entrusted to other branches of governnent, and it is urged that the Internationa
Court of Justice is bound to exercise, or should exercise, a like discretion

48. Thus two distinct questions are raised by these contentions. One is whether
a State's use of force in self-defence, or alleged self-defence, is, as a politic-
al question, inherently non-justiciable. The other is whether, if a State's use
of force in self-defence is subject to | egal judgnment, the capacity to make that
judgment has been entrusted to the Security Council and withheld fromthe Court.

49. The theoretical foundations of the first contention were subjected to search-
ing scrutiny in the work by Hersch Lauterpacht which has never been surpassed in
its fundanental field: The Function of Law in the International Community (1933).
Laut er pacht recogni zed that:

"It is of the essence of the | egal conception of self-defence that recourse to
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it must, in the first instance, be a matter for the judgnent *286 of the State
concerned. For if recourse to it were conditioned by a previous authorization of
a | aw adnini stering agency, then it would no | onger be self-defence; it would be
execution of a legal decision." (Op. cit., p. 179.)

However, Lauterpacht pointed out, the doctrine that the legitimcy of the exercise
of the right of self-defence

"is incapable of judicial determination . . . cannot be admitted as juridically
sound. |If the conception of self-defence is a |legal conception ... then any ac-
ti on undertaken under it nust be capable of |egal appreciation ... The right of

sel f-defence is a general principle of law, and as such it is necessarily recog-
nized to its full extent in international law. But it is not a right fundanent-
ally different fromthe corresponding right possessed by individuals under nuni -

cipal law. In both cases it is an absolute right, inasnmuch as no |law can di sreg-
ard it; in both cases it is a relative right, inasmuch as it is recognized and
regulated by law. It is recognized to the extent - but no nore - that recourse to
it isnot initself illegal. 1t is regulated to the extent that it is the busi-

ness of the Courts to determ ne whether, how far, and for how |l ong, there was a
necessity to have recourse to it. There is not the slightest relation between the
content of the right to self-defence and the claimthat it is above the | aw and
not anenable to evaluation by law. Such a claimis self-contradictory, inasmuch
as it purports to be based on legal right, and as, at the sane tine, it dissoci-
ates itself fromregulation and evaluation by the law. Like any other dispute in-
vol ving inportant issues, so also the question of the right of recourse to war in
sel f-defence is in itself capable of judicial decision, and it is only the determ
i nati on of States not to have questions of this nature decided by a foreign
tribunal which may make it non-justicable.' (lbid., pp. 179-180.)

50. At the Nurenmberg Trials in which Lauterpacht played such a seninal role -
both in the conception and conposition of the Tribunal's material jurisdiction and
in the argunents advanced before it by the distinguished counsel of the United
Ki ngdom - Laut erpacht, while suffering the marshalling of the evidence of organ-

i zed bestialities of unspeakable horror, neverthel ess had the privilege of seeing
an historic court place its jural inprimtur on the analysis which he had so co-
gently made:

"It was further argued that Germany al one could decide, in accordance with the
reservati ons nmade by many of the Signatory Powers at the tinme of the concl usion of
the Briand-Kel |l ogg Pact, whether preventive action was a necessity, and that in
maki ng her decision her judgnment was conclusive. But whether action taken under
the claimof *287 self-defence was in fact aggressive or defensive nust ultimately
be subject to investigation and adjudication if international lawis ever to be
enforced.' (Judgnment of the International Mlitary Tribunal for the Trial of Ger-
man Maj or War Criminals, Nurenmberg, 1946, His Majesty's Stationery Ofice, Cnd.
6964, p. 30.)

2. The Court's capacity to pass upon continuing uses of fore
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51. As to the second contention, nanely, that judgnment of the legality of a
State's resort to self-defence is essentially entrusted to the Security Counci
and exceptionally withheld fromthe Court, it is both theoretically tenable and
politically plausible. There is no inherent reason why States could not have re-
constructed a contenporary international organization, of which the Court is a
principal organ, so as to have placed that judgnmental authority only in the hands

of the Security Council, or of it and other political organs such as the Genera
Assenbly and regi onal organizations acting under the authority of the Security
Council. The question which a judge of the Court nust decide is whether the au-

thors of the Charter of the United Nations and the Statute of the Court did so.

52. At the stage of the case dealing with jurisdiction and adm ssibility, the
United States advanced an acute analysis in support of the position that, by the
terms and intent of the Charter, the design was to | eave the judgnment of aggres-
sion entirely to the Security Council. The United States pointed out that the es-
sence of Ni caragua's Application to the Court is the assertion that there is cur-
rently taking place an unlawful use of force by the United States against
Ni caragua's territorial integrity and political independence. N caragua itself un-
successfully had sought to obtain in the Security Council days before its resort
to the Court a determ nation that these alleged actions of the United States con-
stituted aggression against it. (N caragua' s conmunication to the Security Coun-
cil of 29 March 1984 called upon it to consider 'the escalation of acts of aggres-
sion currently being perpetrated against' Nicaragua (S/16449). The acts com
pl ai ned of in the Security Council by N caragua - which it denom nated 'further
acts of aggression' (S/PV.2525, pp. 6, 16, 18, 23, 63, 68-70, and S/ PV.2529, pp.
95-96) - were the very acts of which N caragua's Application in the case before
the Court conplains. That Application itself acknow edges that Ni caragua has
called the attention of the Security Council and the General Assenbly 'to these
activities of the United States, in their character as threats to or breaches of
the peace, and acts of aggression' (para. 12).) The United States observed that
the fact that the Security Council had not granted relief to Nicaragua in the
terms in which Nicaragua sought it was of no matter; the Court has neither the
conpetence to reverse deci sions of the Security Council nor the power to engage in
functions expressly allocated to the Council.

53. The United States mmintained that a conplaint of 'an ongoing use of unlawful
arnmed force, was never intended by the drafters of the Charter *288 of the United
Nations to be enconpassed by Article 36(2) of the Statute of the Court'. (Hearing
of 16 Cctober 1984, norning). It argued that, while Article 24 of the Charter
confers only 'primary' responsibility for the maintenance of international peace
and security on the Security Council, conplenentary responsibilities were con-
ferred on the General Assenbly and regional organizations - but not upon the
Court. The Court has an express, clearly defined role under Chapter VI of the
Charter with respect to the pacific settlenent of international disputes. But
when the case rather involves 'action with respect to threats to the peace
breaches of the peace, and acts of aggression' under Chapter VII of the Charter,
not a word of the Charter or the Statute suggests a role for the Court. On the
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contrary, as the records of the San Francisco Conference declare, it was decided
'to leave to the Council the entire decision, and also the entire responsibility
for that decision, as to what constitutes a threat to the peace, a breach of the
peace, or an act of aggression' (United Nations Conference on International Organ-
i zation, Vol. 11, p. 17). It was the understanding of the United States in rati-
fying the Charter and Statute that the Statute does not 'permt the Court to in-
terfere with the functions of the Security Council or the CGeneral Assenbly'.
(Report of the Conmittee on Foreign Relations, 'The Charter of the United Na-
tions', 79th Congress, 1st Session, 1945, p. 14.)

54. The United States recognized that Article 12, paragraph 1, of the Charter
provi des that, while the Security Council is exercising the functions assigned to
it in respect of a particular dispute, the General Assenbly shall not make any re-
comendati on upon it, whereas the Court is not subject to any such express de-
barral; but it argued that that is because:

"the framers of the Charter intended that, anong the organs of the United Na-
tions, only the General Assenbly would have a role supplenentary to that of the

Security Council in the maintenance of international peace and security. It sinply
was never considered at the San Franci sco Conference that the Court would, or
shoul d, have the conpetence to engage in such matters.' (Hearing of 16 Cctober

1984, afternoon.)

55. As to earlier cases involving the use of armed force in which there had been
resort to the Court, such as the Corfu Channel and Aerial Incident cases, the
United States pointed out that, in all those cases, the action conplained of had
al ready taken pl ace.

"In each case, the Court was called upon to adjudicate the rights and duties of
the Parties with respect to a matter that was fully in the past, that was not on-
goi ng, that was not nerely one elenent of a continuing stream of ac-
tions.” (lbid.)

56. Despite the force of these argunents and of passages in the records of the
San Franci sco Conference in support of themon which the United *289 States re-
lies, |I find nyself unable to agree that it was the design of the drafters of the
Charter and the Statute to exclude the Court from adjudicating disputes falling
within the scope of Chapter VII of the United Nations Charter, and unable to agree
that the practice of States in interpreting the Charter and the Statute confirns
such a design

57. It may well be, as counsel of the United States argued, that, 'It was sinply
never considered at the San Franci sco Conference that the Court would, or should,
have the conpetence to engage in such matters'. It may well be that, had that

guesti on been squarely and searchingly engaged, there would have been a deci sion
to exclude fromthe conpetence of the Court the authority to give judgment on nat-
ters which were before the Security Council under Chapter VII, or which invol ved
the continuing use of arned force in international relations. Certainly the argu-
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ment is plausible that no Power enjoying the veto right in the Security Counci
contenpl ated that, whereas the exercise of that right could bl ock adoption of any
charge of aggression against it in the Security Council, it held itself open to a
judgment of the Court branding it as the aggressor in the very sane case and on
the very same facts in respect of which it had so exercised its Security Counci
vet 0.

58. But while that argunent is perfectly plausible, it is, in my view, insuffi-
cient. It is insufficient because nowhere in the text of the Statute of the Court
is there any indication that disputes involving the continuing use of arnmed force
are excluded fromits jurisdiction. On the contrary, Article 36 of the Statute is
cast in conprehensive ternms. Article 36, paragraph 1, provides that the jurisdic-
tion of the Court 'conprises all cases' which the parties refer to it and 'al
matters specially provided for in the Charter of the United Nations or in treaties
and conventions in force'. Article 36, paragraph 2, provides that States may re-
cogni ze the jurisdiction of the Court 'in all |egal disputes' concerning:

'"(a) the interpretation of a treaty
(b) any question of international |aw

(c) the existence of any fact which, if established, would constitute a breach of
an international obligation;

(d) the nature or extent of the reparation to be made for the breach of an inter-
nati onal obligation.'

These capacious terns do not exclude di sputes over the continuing use of force
fromthe Court's jurisdiction. To be sure, a State recognizing the jurisdiction
of the Court under Article 36, paragraph 2, could exclude disputes involving the
use of armed force, and some States have. The United States was not anong them
(Neverthel ess, whether the term'all |legal disputes', as used in the United States
adherence to the Optional C ause, was neant to enbrace disputes involving the use
of force may be open to question, for reasons which Judge Qda's opinion in this
case sets forth.)

59. Now if one turns to the text of the Charter, of which the Court's *290 Stat -
ute is an integral part, the picture is not so clear. There is support for the
United States contentions, in the Charter's structure and ternms and its travaux
preparatories. But the support is ambivalent, as the contrasting interpretations
currently placed by the United States and the Court on the inplications of Article
12, paragraph 1, of the Charter illustrate. | amnot disposed to conclude that so
far-reaching a restriction on the conpetence of the Court can be held to be im
plied by such anbi guous indications.

60. Moreover, while the Security Council is invested by the Charter with the au-
thority to determ ne the existence of an act of aggression, it does not act as a
court in making such a determination. It nmay arrive at a deternination of aggres-
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sion - or, as nore often is the case, fail to arrive at a deternination of aggres-
sion - for political rather than | egal reasons. However conpelling the facts
whi ch could give rise to a deternination of aggression, the Security Council acts

within its rights when it decides that to make such a deternmination will set back
t he cause of peace rather than advance it. 1In short, the Security Council is a
political organ which acts for political reasons. It may take |egal considera-

tions into account but, unlike a court, it is not bound to apply them
3. United States Diplomatic and Consular Staff in Tehran case

61. These conclusions are confirnmed by the argunents which the United States it-
sel f advanced in the United States Diplonmatic and Consular Staff in Tehran case

It should be recalled that, pronptly after the seizure of the hostages in Iran,
the United States sought the assistance of the Security Council in freeing them
By letter of 9 Novenmber 1979, the United States requested the Security Council ur-
gently to consider what m ght be done to secure the rel ease of the hostages. On
25 Novenber 1979, the Secretary-GCeneral of the United Nations, in exercise of his
exceptional authority under Article 99 of the United Nations Charter to bring to
the attention of the Security Council any matter which in his opinion nay threaten
i nternational peace and security, requested that the Security Council be urgently
convened in an effort to seek a peaceful solution to the hostage crisis. In his
address to the Council on 27 Novenber 1979, the Secretary-General declared that
the situation in Iran 'threatens the peace and security of the region and could
wel | have very grave consequences for the entire world (S/PV.2172). On 29 Novem
ber 1979, the United States filed an Application in the International Court of
Justice instituting proceedings against Iran. On 4 Decenber 1979, the Security
Counci | unani nously adopted a resolution calling upon the Government of Iran to
rel ease the detained personnel imediately. Wen hearings before the Court on the
concurrent request of the United States for the indication of provisional neasures
took place on 10 Decenber, the President of the Court concluded his statenent
openi ng the hearings by addressing to the Agent of the United States the follow ng
guestion: 'Wat significance should be attached by the Court, for the purpose of
the present proceedings, to *291 resol ution 457 adopted by the Security Council on
4 Decenber 1979?' (1.C.J. Pleadings, United States Diplonmatic and Consul ar Staff
in Tehran, p. 19.)

62. The answer to that question of the then Legal Adviser of the Departnent of
State, Roberts Owen, is illuminating:

"At this point, in response to a question raised by the President of the Court,
I shoul d nake one final comrent on the Court's jurisdiction. As the Court is
aware, the Security Council of the United Nations has addressed the present dis-
pute, and in resolution No. 457, adopted six days ago, the Council called upon the
Governnment of Iran to bring about the i mediate rel ease of the hostages. In such
ci rcunstances it m ght conceivably be suggested that this Court should not exer-
cise jurisdiction over the sane dispute.

| respectfully submit that any such suggestion would be untenable. It is, of
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course, an inpressive fact that the 15 countries represented in the Security Coun-

cil - 15 countries of very diverse views and phil osophies - have voted unani nously
- 15 to nothing - in favour of the resolution to which | have referred. The fact
remai ns, however, that the Security Council is a political organ which has re-

sponsibility for seeking solutions to international problens through politica
nmeans. By contrast, this Court is a judicial body with the responsibility to em
pl oy judicial methods in order to resolve those problens which lie within its jur-
isdiction. There is absolutely nothing in the United Nations Charter or in this
Court's Statute to suggest that action by the Security Council excludes action by

the Court, even if the two actions might in some respects be parallel. By con-
trast, Article 12 of the United Nations Charter provides that, while the Security
Council is exercising its functions respecting a dispute, the CGeneral Assenbly

shall not nake any recommendation on that dispute - but the Charter places no cor-
responding restriction on the Court. As Rosenne has observed at page 87 of his
treatise, The Law and Practice of the International Court of Justice, the fact
that one of the political organs of the United Nations is dealing with a particu-
| ar di spute does not militate against the Court's taking action on those aspects
of the sane dispute which fall within its jurisdiction

To sumup on this point, the United States has brought to the Court a dispute
which plainly falls within the Court's conpul sory jurisdiction, and | respectfully
submt that, if we can satisfy the Court that an indication of provisional neas-
ures is justified and needed in a nmanner consistent with Article 41 of the Court's
Statute, the Court will have a duty to indicate such nmeasures, quite w thout re-
gard to any parallel action which may have been taken by the Security Council of
the United Nations.' (Ibid., pp. 28- 29. See also pp. 33-34.)

63. At the request of the United States, the Security Council nmet again in late
Decenber, after it had beconme clear that Iran had no intention of *292 conplying
with the Court's indication of provisional neasures of 15 Decenber 1979 which
principally called for the inmedi ate rel ease of the hostages. On 31 Decenber
1979, the Council adopted a resolution which recorded its concern over the situ-
ation '"which could have grave consequences for international peace and security',
recalled the view of the Secretary-General that the present crisis between Iran
and the United States 'poses a serious threat to international peace and secur-
ity', expressly took into account the terns of the Court's Order of 15 Decenber
1979, recalled the terns of Article 2, paragraphs 3 and 4, of the Charter, de-
pl ored the detention of the hostages contrary to the Court's Order, urgently
called on Iran inmediately to rel ease the hostages, and decided to neet on 7 Janu-
ary 1980 'in order to review the situation and, in the event of non-conpliance
with this resolution, to adopt effective neasures under Articles 39 and 41 of the
Charter of the United Nations'.

64. Thus, in a case then actively being pursued before the Court, the Security
Council found it perfectly proper to take, and to contenpl ate taking further, ac-
tion under Chapter VII of the Charter. |In the event, such further action was
bl ocked by the exercise of the power of the veto. Nevertheless, | do not believe
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that this history of concurrent action of the Security Council and the Court, ini-
tiated in both foruns by the United States, on a question which was seen to fall
under Chapter VII of the Charter, can be reconciled with the contention of the
United States in the current case that the jurisdiction of the Court cannot com
prehend a case involving the continuing use of armed force because the Charter al-
lots the entire responsibility of such cases to the Organization's political or-
gans. As the Court held in its Judgnment of 24 May 1980:

it does not seemto have occurred to any nenber of the Council that there was
or could be anything irregular in the sinultaneous exercise of their respective
functions by the Court and the Security Council. Nor is there in this any cause
for surprise.” (United States Diplomtic and Consular Staff in Tehran, I.C J. Re-
ports 1980, pp. 21-22, para. 40.)

The Court then cited the terns of Article 12 of the Charter.

65. It is of course true that the United States Di plomatic and Consular Staff in
Tehran case did not involve a continuing use of force in international relations
of the kinds at issue in the current case. But it should be recalled that the
United States treated its aborted rescue nission of the hostages as 'in exercise
of its inherent right of self-defence with the aimof extricating Anerican nation-
al s who have been and remain the victinms of the Iranian armed attack on our Em
bassy', and reported that exercise to the Security Council 'Pursuant to Article 51
of the Charter of the United Nations' (1.C. J. Pleadings, United States Diplonmatic
and Consul ar Staff in Tehran, p. 486). That was, in ny view, a sound |egal eval u-
ation of the rescue attenpt; there had been an arned attack upon the United
St at es Enmbassy, and Anerican hostages were being held by force of arnms in *293
conditions which the United States reasonably viewed as dangerous. In its Judg-
ment of 24 May 1980, the Court itself, while not adjudging the legality of the
rescue m ssion, spoke of 'the armed attack on the United States Enbassy by mlit-
ants on 4 Novenber 1979' (1.C.J. Reports 1980, p. 29). The situation was not, at
the tinme of the Court's Judgnment, one which, like the Corfu Channel case, was
wholly in the past; the use of force against the hostages was continuing, and the
threat to the peace - the Chapter VII situation - to which their detention gave
ri se was conti nui ng.

66. But, while | believe that the United States Di plomatic and Consular Staff in
Tehran case denonstrates that the Court can adjudge the |egal aspects of a case
the subject-matter of which at the same tine is under the active consideration of
the Security Council under Chapter VIl of the Charter, there is a critical dis-
tinction between the factual conplexities of the United States Diplomtic and Con-
sular Staff in Tehran case and the case now before the Court.

67. In the former case, there was no consequential dispute about the essenti al
facts surrounding the seizure and detention of the hostages. They were proclai ned
by Iran as they were condenmed by the United States and the international com
nmunity. Essentially uncontested, they were denmonstrated by quantities of unchal -
| enged data filed by the United States with the Court.
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68. In the instant case, the situation is very different. The factual conten-
tions of the Parties vitally differ. It is true that sone allegations of

Ni caragua agai nst the United States are sustained by official adm ssions of the
United States. But the allegations of the United States agai nst Nicaragua are
vehement|ly denied by Nicaragua - even if, as is shown in the appendix to this
opi nion, Nicaragua's denials are contradicted by its admi ssions and other evid-
ence. The essential truth of United States charges agai nst Ni caragua has been
denonstrated in so far as the facts show that it was N caragua which initiated
armed subversion of the Government of El Sal vador before the United States took
responsi ve action in support of El Sal vador against Nicaragua, and further show
that Ni caragua has maintained its material support for the violent overthrow of
the Governnment of ElI Salvador. Nevertheless, a critical questionis left in a
nmeasure of uncertainty.

4. The incapacity of the Court to judge the necessity of continuing use of force
in the circunstances of this case

69. For the United States response to Nicaragua's aggressive behaviour to be | aw
ful, that response nust be necessary. |s the Court in a position to adjudge the
necessity of continued United States recourse to nmeasures of *294 collective self-
defence? | doubt that it is, essentially because such a judgnent of necessity re-
gquires the Court to pass upon whether or not the United States acts reasonably in
refusing the bel ated professions of the Nicaraguan Governnent's w llingness to re-
frain fromunderm ning the governments of its neighbours if the United States will
cease undermining it. Such a judgnent, involving as it does an appraisal of the
notives and good faith of Nicaragua and the United States, is exceedingly diffi-
cult for this Court now to nake.

70. One may say that the United States was justified, on grounds of necessity, in
exerting pressure upon N caragua fromthe end of 1981 until at |east md-1983,
when it appears that Nicaragua was prepared to affirmthat it would not support
rebellion in El Sal vador (notably but not exclusively, by its proposal of the four
treaties described in the appendi x, paras. 174-178), in return for United States
cessation of its support for the contras and for the Government of El Sal vador
Ni caragua' s acceptance of the Contadora Group's Docunent of Objectives of 9
Sept enber 1983 may be read as enbodying a sinmilar affirmation by it. But, if
these apparent facts are true, can this Court really judge, by legal criteria,
whet her the United States was right or wong to reject this bel ated approach of
Ni caragua? |If the prior unlawful and prevaricating behaviour of N caragua had
convinced the United States that Nicaragua's change of tune or tactics could not
be trusted, can the United States be blamed for rejecting Nicaragua's four treat-
ies and like subsequent Nicaraguan professions, mde bilaterally and in the Conta-
dora context, in the apprehension that, once the contras were abandoned or disban-
ded, and in its own good tinme, Nicaragua would resume its armed subversion of its

nei ghbours? After all, the N caraguan CGovernnent has affirmed (in an address of
one of the nine governing comandantes) that its policy of '"interventionism - this
is the word Commander Bayardo Arce chose - 'cannot cease'. (' Commander Bayardo
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Arce's Secret Speech before the Nicaraguan Socialist Party (PSN)', Departnment of
State Publication 9422, 1985, p. 4.)

71. This is a reasonable question, but | doubt that it is a justiciable question
| say this not because of what the United States has characterized as the 'ongo-
ing' character of the case and the 'fluid" nature of its changing facts. The
Statute of the Court rightly contenplates that the Court may deal with cases of an
‘ongoing' nature; if it did not, the provisions of the Statute for the indication
of 'any provisional neasures which ought to be taken to preserve the respective
rights of either party' would not make sense. Nor do | believe that the answer to
the question is beyond the Court's capacity because, or essentially because, of
the unwi |l lingness of the United States to take part in the proceedi ngs of the
Court on the nmerits of the case. It would be difficult for the Court to establish
the true notives, and the reasonabl eness, of the policy of a Party on a question
such as this, even if it were present in Court. The Court is not in a position
*295 to subpoena the files of the Central Intelligence Agency and the \Wite House
- or the files of the N caraguan Government, not to speak of the files of the Gov-
ernnment of Cuba and of other supporters of the subversion of El Salvador. It is
one thing for the Nurenmberg Tribunal "ultimtely' (to use its term to have ar-
rived at a judgnment of necessity after the fact and having before it as part of
the evidence offered by the prosecution the captured files of the defendant. It
is another for this Court to reach a confident judgment on the policies - and
notives - of the States i medi ately concerned, the mobre so when not only is one

Party absent and, in any event, unwilling, for security reasons, to reveal inform
ation it treats as secret, but when other States inextricably concerned also are
not in Court, and apparently no more willing. The difficulties of the Court adju-

dicating the validity of a plea of collective self-defence in the absence not only
of the United States, a Party to the case, but in the absence of others of the
"collective', nanely El Sal vador and Honduras, which are not parties to the case,
are considerable. Nor, as shown below, can El Sal vador be blaned for not inter-
vening at the stage of the merits; contrary to Nicaragua's contention, inferences
agai nst the allegations El Sal vador nmakes cannot be drawn by its failure to appear
in Court to sustain those allegations.

72. As for the Governnment of Nicaragua, whose Congress is not controlled by the
opposition, which has no need to adopt an Intelligence Authorization Act, which is
not subject to the oversight of a Select Conmittee on Intelligence or the revel a-
tions of an uncensored press, whose mnistries act with the assistance of advisers
fromauthoritarian regi nes, whose ideology is not liberal, and whose Mnisters
nm srepresent the facts before this Court, the difficulties of arriving at the
truth in respect of its actions and, a fortiori, its notives, are conpounded

73. Moreover, if a fuller finding of the facts might arguably have put the Court
in a better position to pass upon the question of the necessity of United States
action in alleged self-defence, the Court has not troubled to find those facts, as
poi nted out below. The fact is that, if its fact-finding powers could, if used
per haps have enabled the Court to make a nore informed judgment of the necessity
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or lack of necessity of United States actions in collective self-defence, the
Court has refrained from exercising those powers.

74. In view of all these considerations, the Court would have done well to have
prudentially held that a core issue of this case - whether the United States plea
of self-defence is justified - is not now justiciable. However, the Court has de-
cided to reach a judgnment on this question on the basis of such facts as have cone
to light, as it has found those facts.

75. In ny view, the finding of facts by the Court is not only inadequate *296 be-
cause of the singular character of the case and, perhaps, because it has failed to
exert its fact-finding powers; the Court, partially because of its m sapplication
of the rules of evidence which it has articulated for this case, has even failed
adequately to recogni ze and appraise the facts which do appear in the record of
the proceedings and in this dissenting opinion, including the fact of the purpose-
ful prevarication of the Nicaraguan Governnent. It has also failed to draw the
correct legal conclusions fromthose facts which it gives sone sign of recogniz-
ing, as by failing to apply against N caragua that fundanental general principle
of law so graphically phrased in the term 'clean hands'.

76. In these circunstances, in which | do not share the view of the Court that
the question of the necessity of United States actions is now justiciable, | feel
bound to express a judgnment - as has the Court - on the basis of the facts which
are before the Court and in the public domain, inadequate as they may be. For
reasons which are set out in subsequent paragraphs of this opinion, my conclusion
is that the United States has acted and does act reasonably - at any rate, not un-

reasonably - in deciding that its continuing exertion of armed and ot her pressures
upon Nicaragua i s necessary to constrain Nicaragua's continuing exertion of armed
and other pressures upon El Salvador. |If United States action is necessary, then

as a matter of law, it is proper.

77. That is not to say that - as pointed out in paragraph 5 of this opinion - |
approve or di sapprove of the policies which the United States is pursuing vis-
a-vis Nicaragua, El Salvador or other Central Anmerican countries. M concl usion
sinmply is that, as a matter of international law, the United States acts legally
in exerting armed and ot her pressures upon Nicaragua with the object of inducing
it to desist definitively fromits arnmed subversion of the Governnent of El Sal-
vador and of other of its nei ghbours.

C. The Rel evance and Effect of the '"Miltilateral Treaty' Reservation

1. The Court was and is bound to apply the reservation

78. In ny view, one of the several unfounded elements of the Court's decision on
jurisdiction was its treatment of the "nultilateral treaty' (Vandenberg) reserva-
tion of the United States to the conmpul sory jurisdiction of the Court, which wth-
hol ds fromthe Court's jurisdiction
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"disputes arising under a nultilateral treaty, unless (1) all the parties to the
treaty affected by the decision are also parties to the case before the Court, or
(2) the United States of Anerica specially agrees to jurisdiction'.

*297 For the reasons set out in nmy dissent, | remain convinced that the Court
evaded application of that reservation (see |I.C J. Reports 1984, pp. 602- 613).

79. The Court's failure to give the nultilateral treaty reservation effect at the
stage at which it was intended to have effect - in the jurisdictional phase - has
had regrettable results. The United States cited that failure as a reason for
withdrawing fromthe case. It also cited that failure as a reason for withdraw ng
fromthe Court's conpulsory jurisdiction. |In testinony before the Senate Foreign
Rel ati ons Committee on 4 Decenmber 1985, the Legal Adviser of the State Departnent,
Judge Abraham D. Sof aer, decl ared:

"We carefully considered nmodi fying our 1946 declaration as an alternative to
its term nation, but we concluded that nodification would not neet our concerns.
No limting |language that we could draft would prevent the Court from asserting
jurisdiction if it wanted to take a particular case, as the Court's treatnent of
our nultilateral treaty reservation in the N caragua case denonstrates. That re-
servation excludes disputes arising under a nultilateral treaty unless all treaty
partners affected by the Court's decision are before the Court. Despite
Ni caragua's own witten and oral pleadings before the Court - which expressly im
plicated El Sal vador, Honduras, and Costa Rica in the alleged violations of the UN
and OAS [Organi zation of American States] Charters and prayed for a termination of
U.S. assistance to them- and statenents received directly fromthose countries, a
majority of the Court refused to recognize that those countries would be affected
by its decision and refused to give effect to the reservation.' ('The United
States and the Wrld Court', Department of State Current Policy No. 769, p. 3.)

Not only has this argunent carried the day in Washington; there may be reason to
apprehend that other States which have made decl arations under the Optional Cl ause
with reservations may withdraw their declarations because of a |ike perception
that the Court may not apply their reservations should occasion for their applica-
tion arise. One State already has withdrawn its adherence, perhaps in this appre-
hensi on.

80. But while the Court avoided application of the nultilateral treaty reserva-
tion at the jurisdictional stage, it did join application of the reservation to
the nerits in holding that 'it is only when the general lines of the judgnent to
be given becone clear that the States 'affected could be identified (1.C J. Re-
ports 1984, p. 425, para. 75). Thus, as the general lines of today's Judgnment be-
canme clear, the Court decided whether any States party to the four treaties relied
upon by Nicaragua - nost notably, the United Nations Charter and OAS Charter -
will be affected by the Judgnent. |t has reached the conclusion that El Sal vador
will be affected - *298 a correct conclusion, which, however, was no |less plain at
the jurisdictional stage than it is today.
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81. That, indeed, it was perfectly plain at the jurisdictional stage that El Sal-
vador (and Honduras and Costa Rica) would ineluctably be affected by the Court's
Judgnent, whatever its content, was, in ny view, not only denmonstrable in 1984 but
denmonstrated (see |I.C. J. Reports 1984, pp. 604-608). It is denonstrated anew by
the Court's endeavour in today's Judgnment to explain why it is that it is apparent
now t hat El Salvador will be affected but was not in 1984. The Court nmmintains
that, generally speaking, if the relevant claimis rejected on the facts, a third
party could not be affected by the Court's judgment. It continues:

"If the Court were to conclude in the present case, for exanple, that the evid-
ence was not sufficient for a finding that the United States had used force
agai nst Ni caragua, the question of justification on the grounds of self-defence
woul d not arise, and there would be no possibility of El Sal vador being 'affected
by the deci sion.

82. That explanation is patently unpersuasive. 1In the first place, it was no

| ess obvious in 1984 than it is today that the United States had used force

agai nst Nicaragua. By 26 Novenber 1984, such use of force against it not only had
been charged by Nicaragua; by its legislation and otherwi se, the United States
had officially and repeatedly acknow edged the use of force and it was obvious to
all the world. For the Court to suggest otherwise is inplausible in the extrene.
In the second place, as | observed in 1984:

"Nor is it persuasive to argue, as the Court does, that if it should reject
Ni caragua's Application, there would be no third States that could claimto be af-
fected by the judgnment in the case. That is like saying that, if in a nationa
court, citizen "A" is indicted on charges of terrorisminvolving the snuggling of
narcotics and arms, and foreigners 'B', 'C and 'D, who are situated abroad, are
nanmed in the charges as unindicted co-conspirators, and if the court finds citizen
"A" not guilty, then foreigners 'B', 'C and 'D are not affected by the judgnent
- not affected legally, econonmcally, norally or otherw se.'

83. The Court has rightly concluded in today's Judgnment that application of the
multilateral treaty reservation cannot be avoided on the ground that the United
States was not present in the proceedings on the nmerits so as to raise that objec-
tion at the stage when the Court apparently held that it could be raised. Since
the Court itself had held that, when the general |ines of the judgnent to be given
have becone clear, the States 'affected' can be identified, that inplied that, at
that stage, the Court would address the issue. For its part, the United States
had formally raised and fully argued an objection based on the nultilateral treaty
reservation and had never *299 wi thdrawn or waived that objection; it rennined
before the Court, postponed by it to the nerits. But, nore than this, for the
Court to have avoided application of the reservation on the ground that the United
States was not here to press it would have conflicted with the letter and spirit
of Article 53 of the Statute. By reason of that mandatory provision, the Court

must', before deciding upon the claim 'satisfy itself, not only that it has jur-
isdiction ... but also that the claimis well founded in fact and | aw . Having put
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off a prelimnary objection of a jurisdictional character on the ground that it is
not of an exclusively prelimnary character, the Court remrmained bound to exam ne
that objection at the stage to which it had renpved it, whether or not the Party
whi ch raised the objection was present to argue it. To have held the contrary
woul d have deprived Article 53 of the Statute of its effect. It would al so have
run counter to what the Court held in the United States Diplomatic and Consul ar
Staff in Tehran case in interpretation of Article 53

"33. It isto be regretted that the Iranian Governnent has not appeared before
the Court in order to put forward its argunents on the questions of |aw and of
fact which arise in the present case; and that, in consequence, the Court has not
had the assistance it m ght have derived from such argunents or from any evi dence
adduced in support of them Nevertheless, in accordance with its settled juris-
prudence, the Court, in applying Article 53 of its Statute, nust first take up
proprio nmotu, any prelimnary question, whether of adm ssibility or of jurisdic-
tion, that appears fromthe information before it to arise in the case and the de-
ci sion of which mght constitute a bar to any further exam nation of the merits of
the Applicant's case.' (United States Diplomatic and Consular Staff in Tehran
Judgnent, 1.C J. Reports 1980, p. 18.)

84. Nicaragua's essential contention against application of the multilatera
treaty reservation at this stage is that the argunent of the United States that El
Sal vador, Honduras and Costa Rica will be affected by the decision in this case
has been vitiated by the United States adnission that it seeks overthrow of the
Ni caraguan Governnment. Nicaragua contends that overthrow is inconpatible with
sel f-defence; hence the United States argunment 'sinply evaporates' (Menorial of
Ni caragua, para. 355).

85. This sinple argunent is unduly sinplistic. 1In the first place, it is by no
nmeans established that the United States seeks the overthrow of the Nicaraguan
Government (appendix to this opinion, paras. 23-26, 157-159, 200- 205). Second
i f, arguendo, one assunes that the purpose of United States nmilitary and paramil -
itary activities in and against N caragua is the overthrow of its Governnment, it
does not follow that that necessarily is inconpatible with, and constitutes an
abandonnent of, the argument of self-defence. |In sonme, indeed nbst, instances,
overt hrow of the aggressor *300 government might be an unnecessary and di spropor-
tionate act of selfdefence, but in others it may be necessary and proportionate.
It depends on the facts (if they can be found).

86. The official position of the United States has been and remains that it does
not seek the overthrow of the Government of Nicaragua, and that the pressures
which it continues to exert upon that Government are | awful neasures of collective
sel f-defence taken in support of El Salvador. Contrary to the contentions of
Ni caragua before the Court, the United States has abandoned neither of these posi-
tions. While Nicaragua maintains that, with its withdrawal fromthe case, the
United States no | onger spoke of collective self-defence as the legal justifica-
tion for its exertion of pressures upon Nicaragua, 'Revolution Beyond Qur Bor-
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ders', published by the Departnment of State in Septenber 1985, sone nine nonths
after the announcenent of United States withdrawal fromthe Court's proceedi ngs,
re-affirms that justification. As recently as 15 January 1986, Secretary of State
Shultz, in a public address entitled, 'LowlIntensity Warfare: the Challenge of
Anmbi guity', maintained that the Ni caraguans:

"have comm tted aggressi on against their neighbors and provided arnms to terror-
ists like the M19 group in Col onbia, but cynically used the International Court
of Justice to accuse us of aggression because we joined with El Salvador inits
defense' (Departnent of State, Current Policy No. 783, p. 1).

87. Since the nultilateral treaty reservation is a reservation in force which
limts the extent of United States submission to the Court's jurisdiction, the
Court is bound to apply it and thus to revert to the question which it postponed
inits Judgnent of 26 Novenber 1984: will El Sal vador, Honduras and Costa Rica
or any of them be affected by the Judgnent of the Court in this phase of the
case?

88. It is plain that the Court's Judgment, which holds in favour of Nicaragua's
essential clains and agai nst the essential defence of the United States, mnust af-
fect El Salvador, Honduras and Costa Rica. They are affected not only |legally,
but politically, mlitarily, economically and norally (it will be observed that
the nultilateral treaty reservation does not specify 'legally affected' ). The
very pl eadi ngs of Nicaragua reinforce that conclusion. As | pointed out in mny
di ssent to the Judgnment of 26 November 1984:

"The very first nunbered paragraph of its Application claims that the United
States has installed nore than '10,000 nercenaries ... in nmore than ten base canps
i n Honduras al ong the border with Ni caragua ...’ Ni car agua has al so al |l eged
that there are 2,000 United States-supported 'nmercenaries' operating against it
fromCosta Rica ... and that the Government of Costa Rica is acting in concert
*301 with the United States ... Mreover, in the recent oral argunment in this
phase of the proceedings, the Agent of Nicaragua alleged that, in this dispute,
"the United States has bases, radar stations, spy planes, spy ships - the armes
of El Sal vador and Honduras at its service ...'; that is to say, Nicaragua has
alleged that the United States acts in concert with Honduras and El Sal vador. It
is accordingly plain that, if the pleadings of N caragua are to be accepted for
t hese purposes as accurate, and if N caragua were in a decision of the Court to be
accorded the remedies which it seeks, Honduras, Costa Rica and El Sal vador neces-
sarily would be "affected" by the Court's decision. Point (g) of what Nicaragua
inits Application ... requests the Court to adjudge and declare makes this par-
ticularly clear. Nicaragua requests that the Court hold that the United States

'"is under a particular duty to cease and desist imediately ... fromall support
of any kind - including the provision of training, arms, amunition, finances,
suppl i es, assistance, direction or any other formof support - to any nation ...
engaged or planning to engage in nmilitary or paramlitary actions in or against
Ni caragua ...'
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It is a fact that the United States is heavily engaged in supporting Honduras
and El Sal vador with training, arns, finances, etc. Nicaragua itself in its Ap-
plication and pl eadi ngs all eges that Honduras and El Sal vador are engaged in ml -
itary or paramilitary actions in or against N caragua, in concert with the United
States. Honduras and El Sal vador, in their comunications to the Court, maintain
that actually it is N caragua which has engaged and is engaging in a variety of
acts of direct and indirect aggression against them including arned attacks ..

In short, Nicaragua seeks a judgnment fromthe Court requiring the United States to
cease and desist from actions which Nicaragua clainms are unlawfully directed

agai nst Ni caragua, with the assistance of Honduras, Costa Rica and El Sal vador,
whereas the United States, Honduras and El Sal vador claimthat these very actions
are conducted in collective self-defence against N caraguan acts of aggression
The judgnment which the Court reaches on this critical point accordingly nust
fect' not only the United States but Honduras and El Sal vador, and - in view of
Ni caragua's allegations - Costa Rica as well.

af -

89. While the final subm ssions of N caragua in the case are cast in genera
terms, they do not derogate fromthe foregoing analysis. The Court is requested
to adjudge and decl are that:

"the United States has violated the obligations of international |aw indicated
in the Menorial ... and to state in clear terns the obligations which the United
States bears to bring to an end the aforesaid breaches of international law ...
(Hearing of 20 Septenber 1985).

*302 The Court has responded positively to the substance of Nicaragua's request.
The essence of the contentions of Nicaragua is to brand the United States as in
violation of its obligations not to use force against and not to intervene agai nst
Ni caragua, and, correspondingly and necessarily, the essence of N caraguan conten-
tions entails rejection of the United States defence that it acts in collective
sel f-defence. But El Sal vador and Honduras support the claimthat the United
States acts in collective selfdefence, not only verbally, but by their actions in
the field. El Salvador and Honduras necessarily are affected by the Court's
treatment of the United States claimto act in collective self-defence, and would
be whether the Court rejected - or upheld - that claim To have hel d otherw se,
on the ground that the only Parties to the instant case are the United States and
Ni caragua and that the Court's Judgnent will be directed to and bind them al one
woul d have been patently unconvincing. It not only would have vitiated the multi-
lateral treaty reservation but run counter to the sense of Articles 62 and 63 of
the Statute, which recognize and provide for the possibility that States not
parties to a case 'may be affected' by the decision in the case.

90. Nicaragua further argues that neither El Sal vador nor Costa Rica nor Honduras
could be "affected' by a decision in this case, since 'no legitimate' rights or
interests of those States would be prejudiced by an adjudi cation of Ni caragua's
clainms against the United States. That is a question-begging argunment. Perhaps
it is N caragua's view that neighbouring States have no right or interest in res-
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i sting Sandinista-supported insurgencies; that their best interests lie in sub-
mtting to the inposition of what Commander Bayardo Arce proclains to be 'the dic-
tatorship of the proletariat' (Arce, loc. cit., p. 4). But clearly that is not a
vi ew shared by the Governnments of El Sal vador, Honduras and Costa Rica; they ap-
pear to believe that it is right to resist Nicaragua's support of subversion

Whet her they may 'legitimtely' do so depends on the facts characterizing and the
| aw governing the actions of Nicaragua and the facts and | aw i nvolved in respons-
ive actions of the United States, El Salvador, Honduras and Costa Rica. It does
not depend upon a preclusive or conclusory determ nation of what is legitimte.

2. The relationship of customary international law to the reservation

91. The substantial Nicaraguan argunent in respect of the nmultilateral treaty re-
servation is that clains based on custonmary and general international |aw, and on
bilateral treaties, are not covered by the proviso and so are before the Court for
deternination. Wiile the matter is by no neans that sinple - as ny dissent to the
Judgnent of 26 Novenber 1984 indicated in paragraphs 85-90 - Nicaragua is correct
in pointing *303 out that the Court held in paragraph 73 of that Judgnent that
princi ples such as

"the non-use of force, non-intervention, respect for the independence and ter-
ritorial integrity of States, and freedom of navigation, continue to be binding as
part of customary international |aw, despite the operation of provisions of con-
ventional law in which they have been incorporated' .

92. Having given further consideration to the problemof the rel ationship between
the principles and provisions of the United Nations Charter and the OAS Charter,
on the one hand, and of customary international [aw, on the other - as to which |
expressly reserved ny position in paragraph 90 of ny dissent to the Court's Judg-
ment of 26 Novenber 1984 - | have reached the foll owi ng concl usions.

93. This is a case in which the Parties, the United States and Ni caragua, both
are Menbers of the United Nations and of the Organization of Anerican States. They
are bound by the Charters of those Organi zations. The cardinal principles of in-
ternational |aw which today govern the use of force in international relations are
found in the United Nations Charter, and, in so far as States of the Americas are
concerned, the cardinal principles of international |aw binding them which govern
intervention in the affairs of other American States are found in the Charter of
the Organi zation of Anerican States. The nultilateral treaty reservation wth-
hol ds fromthe jurisdiction of the Court disputes arising under a nmultilatera
treaty unless all parties to the treaty affected by the decision are also parties
to the case before the Court. It has been shown that El Sal vador, Honduras and
Costa Rica nust be affected by the decision of the Court, a conclusion which the
Court itself in substance bel atedly has accepted, and those States are not parties
to the case. It follows that the Court cannot, in adjudicating the clains of
Ni caragua, rely upon and apply the principles and provisions of the United Nations
and OAS Charters. Can the Court neverthel ess give genuine effect to the nmultilat-
eral treaty reservation by applying those very principles and provisions, by find-
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ing that those principles and provisions, or sone of them formpart of customary
i nternational |aw?

94. The argunent that the principles if not the provisions of the United Nations
Charter governing the use of force in international relations have been incorpor-
ated into the body of customary international law is wi dely and authoritatively
accepted, despite the fact that the practice of States manifests such irregul ar
support for the principles of |aw which the Charter proclains. Indeed, it could
even be argued that the practice, in contrast to the preachnent, of States indic-
ates that the restrictions on the use of force in international relations found in
the Charter are not part of customary international |aw.

95. However, even if the argunent is accepted - and it is generally *304 accepted
- that Charter restrictions on the use of force have been incorporated into the
body of customary international |aw, so that such States as Switzerl and, the
Koreas, and dimnutive States are bound by the principles of Article 2 of the
Charter even though they are non-nenbers, the fact remains that Ni caragua and the
United States are Menbers of the United Nations (and the OAS as well). Since they
are bound by their Charters, it would be an artificial application of the law to
treat themas if they were not bound, but bound only by customary internationa
| aw, which, however, is essentially the same - not, presunmably, in enbracing a
procedural proviso such as reporting to the Security Council under Article 51, but
the sane in so far as the content of Article 2, paragraph 4, is concerned. That
woul d be an application of the law of this case - which includes the nultilatera
treaty reservation - which would avoid rather than apply that reservation. Since
Article 2, paragraph 4, and Article 51 (and conparabl e provisions of the OAS
Charter as well as those dealing with intervention) are the specific and governing
| egal standards to which the Parties in this case have agreed, and since the nul -
tilateral treaty reservation debars the Court from applying to the dispute those
standards as expressed in those treaties, | conclude that the Court |acks juris-
diction to apply both those treaties and their standards to this dispute.

96. | so conclude whether or not it is correct to hold that these principles also
formwhat is contenmporary customary international |law on the use of force in in-
ternational relations. |If, as the International Law Conm ssion has put it, 'The

principles regarding the threat or use of force laid down in the Charter are ..
rul es of general international |aw which are today of universal application', and
"Article 2, paragraph 4, together with other provisions of the Charter, authorit-
atively declares the nodern custonmary |aw regarding the threat or use of force
(Year book of the International Law Commi ssion, 1966, Vol. 11, pp. 246, 247), and
if, as counsel for N caragua argued, these provisions of Article 2, paragraph 4,
are the 'enbodi ment of general principles of international |law (Hearing of 25
April 1984), then there is little ground for the Court considering the dispute be-
fore it apart fromthe ternms of Article 2, paragraph 4. 1t is of course true that
the sane provision of |law may be found in customary international law and in a
treaty. Codification of a customary normin a treaty does not necessarily dis-

pl ace the custom and certainly the incorporation of a provision of a universa
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treaty into the body of custonmary international |aw does not displace the treaty.
But in the case before the Court, the Court is confronted with a reservation to
its jurisdiction which, by the weight of its jurisprudence of nore than 60 years,
it is bound to apply so as to give it effect rather than deprive it of effect. As
Judge Sir Hersch Lauterpacht put it in respect of the Court's jurisdiction:

*305 'the established practice of the Court - which, in turn, is in accordance
with a fundamental principle of international judicial settlement - [is] that the
Court will not uphold its jurisdiction unless the intention to confer it has been
proved beyond reasonabl e doubt' (case of Certain Norwegi an Loans, Judgnent, |.C. J.
Reports 1957, p. 58).

Thus the Court is bound to give substantive effect to the nultilateral treaty re-
servation. It is not free to avoid its application by an argunment which, if tech-
nically defensible, in real terms would vitiate a linmtation which the United
States has inposed upon the jurisdiction of the Court. Accordingly, while recog-
nizing that there is roomfor the contrary conclusion which the Court has reached
| conclude that the generally accepted essential, even if inconplete, identity of
Charter principles and principles of customary international |aw on the use of
force in international relations, rather than authorizing the Court to apply those
custonmary principles to the central issues of this case, precludes the Court from
doi ng so by reason of the limtations inposed upon the Court's jurisdiction by the
nultilateral treaty reservation

97. Such a preclusion does not, however, extend to questions of freedom of navig-
ation, as to which customary international |aw |long antedates the Charter and has
not been subsuned by it.

98. Nor can it be persuasively argued that the sweeping provisions of the OAS
Charter concerning intervention constitute customary and general internationa

law. There is no universal treaty which has incorporated those provisions into
the body of general international law. There is hardly sign of custom- of the
practice of States - which suggests, still |ess denpnstrates, a practice accepted
as | aw which equates with the standards of non-intervention prescribed by the OAS
Charter. State practice in the Anericas - by States of Latin Anerica as by others
- does not begin to forma customary rule of non-intervention which is as categor-
i c and conprehensive as are the provisions of the OAS Charter. Thus it may be
contended that, in this case, the Court can apply such customary international |aw
of non-intervention as there is, a customary international |aw which is nuch nar-
rower than that which the OAS Charter enacts for the parties to it. The essence
of that law | ong has been recognized to prohibit the dictatorial interference by
one State in the affairs of the other. It accordingly may be argued that the
Court is not debarred by the thrust of the nmultilateral treaty reservation from
consi dering whether the nmeasures taken by the United States agai nst N caragua,
direct and indirect, constitute dictatorial interference in the affairs of

Ni car agua

99. But it may be argued to the contrary that, where, as here, the United States
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and Ni caragua (and the 'affected' States) are bound by the ternms of the OAS
Charter, and where the provisions of that Charter enbrace not *306 only dictatori-
al interference but nuch nore pervasive proscription of intervention, the greater
i ncludes the lesser; that, since the OAS Charter sets out between the Parties,
and as anong them and the States affected, the specific and governing | egal stand-
ards, and since the nultilateral treaty reservation debars the Court from applica-
tion of those standards, it withholds fromthe Court jurisdiction to pass upon
conplaints of intervention in this case, all of which nmust fall within the capa-
cious terns of the OAS Charter. In ny view, the latter argunent, while open to
chal l enge, is the stronger. Mreover, the conplaints of intervention in this case
are so intimately involved with the conplaints of the unlawmful use of force - the
facts that underlie both causes of action correspond so closely - that the artifi-
ciality of treating the Court as having jurisdiction to deal with charges of in-
tervention and not having jurisdiction to deal with charges of the unlawful use of
force reinforces this conclusion

D. The Question of Jurisdiction under the Treaty of Friendship, Commerce and
Navi gati on

100. In its Judgnment of 26 Novenber 1984, the Court held that, in addition to its
having jurisdiction under the Optional Clause of the Court's Statute, it had jur-
isdiction, 'limted as it is', by reason of the terms of the 1956 Treaty of
Fri endshi p, Commerce and Navi gati on between Ni caragua and the United States
(I.C.J. Reports 1984, p. 426). The Court noted that that Treaty contains a com
prom ssory cl ause providing that:

"Any di spute between the Parties as to the interpretation or application of the
present Treaty, not satisfactorily adjusted by diplonmacy, shall be submitted to
the International Court of Justice, unless the Parties agree to settlenent by sone
ot her pacific neans.'

The Court observed that Nicaragua clained that certain provisions of the Treaty
had been violated by the United States and it concl uded:

"Taking into account these Articles of the Treaty of 1956, particularly the
provision . . . for the freedom of conmerce and navigation, and the references in
the Preanble to peace and friendship, there can be no doubt that, in the circum
stances in which N caragua brought its Application to the Court, and on the basis
of the facts there asserted, there is a dispute between the Parties . . . as to
the "interpretation or application' of the Treaty . . . Accordingly, the Court
finds that, to the extent that the clainms in N caragua's Application constitute a
di spute as to the interpretation or applicati n of the Articles of the Treaty of
1956 . . . the Court has jurisdiction under that Treaty to entertain such clains.'

*307 101. Quite apart fromthe failure of N caragua and the Court at that stage
sufficiently to relate Nicaragua's clains against the United States for the unlaw
ful use of force to the terns of this comercial treaty, this apparently plausible
hol di ng of the Court was plausible only because the Court failed to refer to the
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terms of Article XXI (1) (d) of the Treaty, which provides that:
"1l. The present Treaty shall not preclude the application of neasures:

(d) necessary to fulfill the obligations of a Party for the maintenance or restor-
ation of international peace and security, or necessary to protect its essential
security interests . '

In this regard, ny dissent to the Court's Judgnent of 26 Novenber 1984 concl uded:

"Now it cannot be argued - and Nicaragua did not argue, nor does the Court hold
- that, since the Treaty 'shall not preclude the application of measures
whi ch are necessary to fulfil the obligations of a Party for the maintenance of
i nternati onal peace and security or to protect its essential security interests,
these very exclusions entitle the Court to assunme jurisdiction over clains based
on the Treaty that relate to . . . the mmintenance of international peace and se-
curity or essential security interests. It is clear that, where a treaty excludes
fromits regul ated reach certain areas, those areas do not fall within the juris-
di ctional scope of the treaty. That this preclusion clause is indeed an excl usion
clause is denpnstrated not only by its terns but by its travaux preparatoires,
whi ch were appended to the United States pleadings in the case of United States
Di pl omati ¢ and Consul ar Staff in Tehran (I.C J. Pleadings, Ann. 50, p. 233). A
list of a score of Treaties of Friendship, Conrerce and Navigation, including that
with Nicaragua, is found at page 233, which is followed by a ' Menorandum on Dis-
pute Settlenent Clause in Treaty of Friendship, Comrerce and Navigation with
Chi na' which contains the foll ow ng paragraph:

'"The conprom ssory clause . . . is limted to questions of the interpretation
or application of this treaty; i.e., it is a special not a general conprom ssory
clause. It applies to a treaty on the negotiation of which there is vol un nous

docunentation indicating the intent of the parties. This treaty deals with sub-
jects which are common to a | arge nunber of treaties, concluded over a | ong period
of tine by nearly all nations. Miuch of the general subject-nmatter - and in sone
cases al nost identical |anguage - has been adjudicated *308 in the courts of this
and other countries. The authorities for the interpretation of this treaty are,
therefore, to a considerable extent established and well known. Furthernore, cer-
tain inportant subjects, notably inmmgration, traffic in mlitary supplies, and
the 'essential interests of the country in tinme of national emergency', are spe-
cifically excepted fromthe purview of the treaty. 1In view of the above, it is
difficult to conceive how Article XXVIII could result in this Governnment's being

i npl eaded in a matter in which it mght be enbarrassed.' (At p. 235; enphasis
suppl i ed.)

A Second nmenorandum entitled 'Department of State Menorandum on Provisions in
Commercial Treaties relating to the International Court of Justice', simlarly
concludes, first with respect to the scope of the jurisdiction accorded to the
Court under FCN treaties, and second with respect to national security clauses:
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"This paper [of the Departnment of State] . . . points out a nunber of the fea-
tures which in its view make the provision satisfactory . . . These include the
fact that the provision is linited to differences arising inrediately fromthe
specific treaty concerned, that such treaties deal with famliar subject-matter
and are thoroughly docunented in the records of the negotiation, that an estab-

i shed body of interpretation already exists for nmuch of the subject-matter of
such treaties, and that such purely donestic matters as inmigration policy and
mlitary security are placed outside the scope of such treaties by specific excep-
tions.' (Ibid., p. 237; enphasis supplied.)

Article XXI of the Treaty thus serves to indicate that the parties to the Treaty
acted to exclude fromits scope the kind of claim('restoration of international
peace and security' and protection of 'essential security interests') which
Ni caragua seeks to base upon it." (1.C. J. Reports 1984, pp. 635-637, para. 128.)

102. Nicaragua's Menorial on the merits, and Nicaragua's counsel in extensive and
detail ed oral argunent on various provisions of the Treaty, had remarkably little
to say about Article XXI (1) (d). Not a word was said about the travaux prepar-
atoires just quoted. As for the Treaty provision itself, N caragua's Menoria
subm ts:

"One party to a treaty, however, cannot absolve itself of all responsibility
*309 for violations of the provisions of the treaty by sinmply invoking an excul p-
atory provision. It is for the Court and not for the Parties to determ ne the
validity of such assertions.

Article XXI (1) (d) cannot be invoked to justify the activities of the United
States. This provision refers inplicitly to the provisions in the United Nations
Charter relating to the maintenance of international peace and security.

Ni caragua has shown . . . that the mlitary and paramlitary activities conducted
by the United States in and against N caragua are conpletely inconpatible with
these provisions of the Charter.' (Menorial of N caragua, paras. 430 and 432.)

103. In oral argunent, Nicaraguan counsel disnissed the significance of Article
XXI (1) (d). As to whether the nmeasures which the United States has pursued

agai nst Ni caragua are necessary to fulfil its obligations for the maintenance of
i nternati onal peace and security, Ni caraguan counsel said that the preconditions
of application of that provision 'are obviously not net in this case'. As to

whet her the measures which the United States has pursued agai nst Ni caragua are ne-
cessary for the United States to protect its essential security interests, counsel
professed to deal with this question by translating 'essential security interests
as 'vital interests' and then by clainmng that this provision deals with a 'state
of necessity' (ignoring the fact that another provision of the Treaty deals with
the right