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During the menth of Fsbruary 1550 I had a pumber of infermal o
1 ceriversatfons with members of the Eccurity Council in connexion with the
Jguesticn of roprssontatlon -of States in the United Nations, In view of the -
proposal made by the re/presen‘:&tive ¢f India for ccrtain changes in the rules
© of procedure of the Security Council cn this subjsecty; I rozuosted the
prepuration of & confidential memorsnium on the legsl aspocis of the problom“
for ny information. Soe of the reprosan.ativoa en tha Socurity Council to
vhon- I montionsd this momorendum esksd to see it, and I tierofore gave copios
.. ko those representotivos who were at that time presemt in New Yorke - -

' Reforences t¢ this memcrandum hevs nov appearsd in the Proés e-nd I fuel
.- 34 appropriato that the full text now be made evallable to-all membors of the
 CGouncil. I em therefors circulating coples of this Jotter ond of the .o
! memorandum unofficially to all members and am also raleaeing the 'bext cf the )
m-mnramhm to: tho Press.

(Signed) Trygve Lie
B Seerctary camral
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Februery 1950
IEGAi :Asmz:cms OF FROBIEMS OF REFEESENTATION IN THE UNITED NATIONS

N The primary difficuldy in the current questilon of %he representation of Msm’ber
‘ -Sta.tes in the United Nations is that this questlon of representation has been
linked up with the question of recognifion by Mamber Govermzents,

It will be shown here that this J.:Lnkage ig unfortunsie from the practical
standpoint, and. wrong from. the standpoint of legal: theory.

From a practical stendpoint, the present position is thet representation
depends entirely on & numerical count.of the number of Members in a particular
organ which recognize one govermment or the other, It 18 guite possidls ﬁor the
mejority of the Members in cne organ to recognize cne goveryxwent, an_6:7 for the
majority of Members in epother orzan to recognize the rival govermment. If the
principle of individual -recognition is adhersd to, then the repredentatives of
different governments could sit in’diffe*ent orzaens. Moreover in organa. 'lﬂ:a the
Security Counc:Ll, of limited membershlp 2 the question. of represeniation may be
determined by the purely arbiirary fact of the particular go"ernments which happen
to have been elected to serve at a given time. : o

Frcm the standpoint of legel theory, the linkage of represantation in an
internatichal orsasivation and récogniticn of a government 1s & confusion of two
insj;i“utiona which-heve superficiel similaritles but ave essentlally difPerent.

“ ifne recognition of & new State, or of & new government of an existing State,
is a wnilateral act which the recognizing goverrmment can grent or withhold, It is
true that scme legal writers have argued forcibly that when a new goverment
which comes Into power through revolutionary meens, enjoys, with a reasonable
vrospect of perranency; the habitunal ohné_nﬂce of the dulk of the populeticn,
other States are under & legal duty to recognize 1t. However, while States may
regard it as desirable to follow certain legal principles in according or
witkholding reccgnltlon, the practise of States shows that the act of recognition
is still rsgarded as essentlally & political decision, which each State decides
in accordance with its own free appreciation of the situation,

A recent expression of this doctrine occurrsd during the consideration of the
Palestipe question in the Sscurlty Council, when the repressntetive of Syrle
guestioned the United States recognition of the Provisional Gevermment of lerael.
The representative of the United States (Mr, Ausbin) replied:

/"I shoula
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"I ohould regard 1t a3 highly improper for me to admit that any
country on eoarth can question the soversignty of the United JStatos of
Amcrica in the exercice cof that bLigh political eaot ol rocogniti:n ol the
do fucts uvtatuu of a State,

"Moreover, I wowld not adwit here, by implicaticn or by direct
anower, tlhat thero exjsta a tridunnl cf Justico or of any ctucr Iind,
anywhore, that can puss Judguent upon the legulity or the validity of
that act ol my cuuntay.

"Thore wore cortain powers aund certain rights of u sovereign State
which were nut ylelded by any of the Mewbers who vlgned the United Natlonu
Charter and in particular this power to roccgnize the de factu authority
of a provieionul Governument was not ylelded. When it wus ¢x.rciced by
oy Govermment, it was dons &t & pructicul slep, in rucoynivicn <t _
realiticos; the existonce of things, and the recopniticn of a chunge that
had actually taken place, I am certain that no natlon on earth has dny
riht to quostion that, or tc lay down a propocition thet a certadn length
of time of the exurcise of de facto authority must elapse befcre thut
authority can be recognized,”"=

Variouo legal scholaro Have arcucd that this rule cf individual
recogpition through the free cholce c<f States shculd be replaced by collective
recognition through an internatisral ovpanization such as the United Nationa
(e.g+ Lauterpacht, Recopnition in Internmati-muel taw)., If this weres ncw the
rule then the precent impacse wculd nut exds%, sinse therc would be no
individual recognition of the now Chinese Governuent, but cnly action by the
aprropriato United Natione orgen. The fact rcmuins, howover, thet tho States
have fefused to> accept any such rule and the United Nations dces not pcescay
any authority to reccgnize either a new State or e new government of an existing
State, To establish the rule of collective recognition by the United Naticns
" would require either an amendment of the Charter or a treaty to which all

'Members would adhere. L
' ‘ Oon the other hand membership of a State in the United Nations and
"'feggdaentation of a State in the organs is clearly determined by & ¢ollective
act of the appropriate crgans; in tuo cese of membership, by vote 'of the
General Assembly on recommendation cf the Security Council, in the case cf

. representaticn, by vote ¢f.each competent organ on the credentiuls of the .
,.:ﬁptpcrted representatives. 231nce, therefore, reéoénitiog of either State or
" government is an ind{vidual act, end either admission teo meimbersbip or
acceptance of representation in the Orgenization are collective acts, it would
appear to be legally inadmiseidble to condition the latter aote by &
requirement that they bo receded by individual recogniticn,

1/ Bee 0fficial Recards of the Security Council, Third Year, No. 6§, page 16,
[This conclusion
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This conolusion is oleerly born out by the practise in the cane w adwisuiun
to membership in ‘both the League of Nations and in the United Nations.

"In the practise of the League of Nations, thére wore 'a numter of ¢a0es in
vhich Members of the League otated expressly that the admission of accther State
to membership did not mean thet they recognized such new Member as a State
(e.g. Great Britain in the case of Lithuania; Belgium and Switzerlani in the case
of the Soviet Union; Colombia in the case of Panauma) .-2-

In the practise of the United Nations there are, of ocurse, several instences
of admission to membership of States which had not been recognized by all other
Members , and other instances of States for whose admisuion votes wors cast by
Members which had not recognized the candidates as States. For example, Yemen
and Burma were edmitted by e unanimous vote of the General Aaeerblly at a time when
they had been recognized by only & minority of Membera. A number of the Members
who, in the Security Council, voted for the edmission of Trunajordsn /Jordan/ and
Nepal, had rot recognited these candidates as States. Indeed, the declarations
made by the delegation of the Sovist Unian and 1ts neighbours that they would not
vote for the udmicsion of certain States (e.g. Irelnnd, Portugal and
Trensjordan fJordan/), becouse they were not in diplematic relations with these
applicants, were vigourously disputed by mcat ot}.ér Mowbers, ard led to the request
for an advisory opinicn of the International Court of Justice by the Gerexal
Asgembly.

. The Court was requested to answer the question vhether a Member, in its
vote cn the admission to membership of another State, was "Juridically entitled
to make its consent to the admission dependent on conditions not expressly '
provmad" by paragraph 1 of Article 4 of the Charter. O(ne of the canditione wbich
bad been stated by Members had been the lack of diplmatic reletions with the
applidant State, The Court answered the question in the negative. At its fourth
aeaqio't'”"_the General Assembly r;comended that each-Member act in accordance with
the opinicn of the Court, |

2/ A number .of . writers such as Boalle , Fauchille , Anzillotti, Malbone Graham,
contended that admiseion to the League constituted en implied recognition by
all Members, In the words of Lauterpacht (Recognition in Internmati v,
pege 401)s  "Actual practise d1d not substantiate these postulated
mplica.tions of admisaion,”

/The practise



8/1466
Page 9

The practise as regaids yepresontatish of Member States in the United hations
organs has, until the Chinqse-queptioq arose, been uniformly to the oaffect that
representation {s distinctly eeParate from the isgue of recognition of a gnvermment.
It 18 a remarkable fact that, deepite the fairly large number of tevolutionary
changes of government and the lafger pumber of inhstances of bredch of diplematic'
relations among Membera, there vwas not one s8ingle instance of a challencs of
credentials of a representative in the many thousands of meetings which were held
during four years. On the contrary, vhenever the reports of credentiels committees
vore voted on (as in the sessions of the General Assembly), they were aivways adopted
unanimously and vithout reservation by any Members.

The Members have therisfore made clear by an unbroken prectise that RO
(1) a Member could properly vote to accept & ropresentative of a governmemt -
vhich 1t did npot recognize, or with which it had no diplomatio relations, and
(2) +4hd< Buch a vote d1d not imply recogunition or & readinoss to assume -
. diplamatic relations. _
In twvo instences imvolving non-members, the questicn was explicitly raised -
- the cases of granting the Republic of Indonesia and Israel the right to participate
in the deliderations of the Security Council. Ib both cases, obJections wsre
raised on the grounds that these entities were not States; in both cases the
Security Coeuncil voted to permit representatlion after explicit statemcnts were made
by members of the Council that the vote did not imply recognition of the State or
government concerned.& '

The practise vhich has been thus followed in the United Natione iu not only
legally correct but conforms to the besic character of the Organization., The United
Nations is not an asmociation limited 4o like-minded States and goverrments of
similar ideological persuasion (as in the caso in curtain regional associations).

As en Organization vhich aspires to univeicality, it must of necessity include
States of varying and even conflicting ideclogles.

The Chinese case is unique in the bistory of the United Nations, not because

14 involves & revolutionary change of government, but because it is the first in

3/ 8ee atatements by Mr. Faris el-EKhouri and Mr. T. F. Telang on Indénesia at the

1818t meeting (Official Records of the Security Council, Second Year, No. h) 3
and by Sir Alexander Cadogan, Mr. Marnuileky, and Mr. Jessup on Israel at the

330th meeting (0fficial Recorde of the Security Council, Third Year, No. 93).
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vhigh two rival governments exist. It b quite poesible that auch & situatlon will
occur again in the future and it is highly desirable 4o see wbat principle can de
followsd in choosing between thé rivals. It has been demonetrated that tho
principle of numuyrical preponderance of recognition' is inappropriate and legally
incorrect. lo any other principle possidle?

It 18 sutmitted that the proper principle can be derived by analogy from
Article 4 of the Charter. This Article roquirea that an applicant for membership
must dbe adle und willing to carry aut the obligations of membership. The

‘obligations of membership can be carried out only by governments which in fect °
poseesa the pover to do so. Where a revolutionary government presents itsolf as
representing a State, in rivalry to an existing govermment, the questicn at issue
‘should be which of these tvo govornments in fact is in a position to employ the
resources and direct the people of the State in fulfilment of the obligations of
membership. In essence, this means an inquiry as to whether the nev government
oxercimses offective authority within the territory of the State and {s habitually
obeyed by the bulk of the population.
' 'If 80, 1t vould scem to b6 appropriate for the United Netions ¢rgans, through
their collective action, ta accord it the right to represent the State in the
Organization, even though individual Membors of the Organization refuse, and may
continue to refuse, to uccoid it recognition as the lawful government for reaeons
vhich are valia under their national policles. '

eecow “



