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INTRODUCTORY NOTE
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Assembly on 5 December 1966 (continued)

Proposed new articles 62 bis, 62 ter, 62 quater and 76 (con-
tinued) S5

96th meeting
Monday, 21 April 1969, at 3.20 p.m.

Consideration of the question of the law of treaties in accor-
dance with resolution 2166 (XXI) adopted by the General
Assembly on 5 December 1966 (continued)

Proposed new articles 62 bis, 62 ter, 62 guater and 76 (con-
tinued) . . . .

97th meeting
Monday, 21 April 1969, at 8.40 p.m.
Consideration of the question of the law of treaties in accor-
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dance with resolution 2166 (XXI) adopted by the General

Assembly on 5 December 1966 (continued)

Proposed new articles 62 bis, 62 rer, 62 quater and 76 (con-
tinued)

98th meeting
Tuesday, 22 April 1969, at 11 a.m.

Consideration of the question of the law of treaties in accor-
dance with resolution 2166 (XXI) adopted by the General
Assembly on 5 December 1966 (continued)

Proposed new articles 62 bis, 62 ter, 62 quater and 76 (con-
tinued) .

99th meeting
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Consideration of the question of the law of treaties in accor-
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Proposed new articles 62 bis, 62 fer, and 62 quater (con-
tinued) S N e i 4
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100th meeting

Wednesday, 23 April 1969, at 11 a.m.
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dance with resolution 2166 (XXI) adopted by the General

Assembly on 5 December 1966 (continued)
Final clauses (including proposed new articles 76 and 77).

101st meeting
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Final clauses (including proposed new articles 76 and 77)
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LIST OF DELEGATIONS

LISTE DES DELEGATIONS

LISTA DE DELEGACIONES

Afghanistan

Representatives

H.E. Mr. Abdul Hakim Tabibi, Ambassador to Japan
(Chairman of the Delegation).

Mr. Mir Abdul Wahab Siddig, Attaché, Permanent
Mission to the United Nations.

Algeria
Représentants

S.E. M. Mohamed Kellou (chef de la délégation),
ambassadeur extraordinaire et plénipotentiaire & Prague.
M. Nadjib Boulbina (chef adjoint de la délégation),
conseiller des affaires étrangéres.
Représentant suppléant

M. Mohamed Saad Ait Chaalal, conseiller des affaires
étrangeres.

Argentina

Representante

Excmo. Sr. Ernesto de la Guardia, Ministro Plenipo-
tenciario, Consejero Legal del Ministerio de Relaciones
Exteriores.

Suplente

Sr. Marcelo Delpech, Secretario de Embajada, Con-
sejeria Legal del Ministerio de Relaciones Exteriores.

Australia

Representatives

Mr. Patrick Brazil, Legal Adviser, Department of
External Affairs (Chairman of the Delegation).

Mr. John Henry Allen Hoyle, First Secretary,
Embassy at Stockholm (Deputy-Chairman of the Delega-
tion).

Alternate

Mr. Peter Anthony Paterson,
Embassy at Vienna.

Third Secretary,

Austria

Representatives

Mr. Stephan Verosta, Professor at the University of
Vienna, former Ambassador (Chairman of the Delega-
tion).

ix

Mr. Edwin Loebenstein, Director General, Federal
Chancellery.

Mr. Erik Nettel, Counsellor, Deputy Legal Adviser,
Ministry of Foreign Affairs.

Mr. Willibald Pahr, Director, Federal Chancellery.

Mr. Karl Zemanek, Professor at the University of
Vienna.

Alternates

Mr. Peter Fischer, Assistant Lecturer at the University
of Vienna.

Mr. Heribert F. Kock, Assistant Lecturer at the
University of Vienna,

Mr. Hanspeter Neuhold, Assistant Lecturer at the
University of Vienna.

Alternate and Secretary of the Delegation

Mr. Christian Zeileissen, Attaché, Assistant Legal
Adviser, Ministry for Foreign Affairs.

Barbados

Representative
Mr. George C.R. Moe, Senior Crown Counsel.

Belgium

Représentants

M. Georges Denis (chef de la délégation), juris-
consulte au Ministére des affaires étrangéres et du com-
merce extérieur.

M. Ignace de Troyer, premier conseiller, chef du
Service des traités du Ministére des affaires étrangéres
et du commerce extérieur.

M. Eric Suy, professeur de droit international a
I'université de Louvain, conseiller au cabinet du Ministre
des affaires étrangéres.

Bolivia

Representante

Excmo. Sr. José Romero Loza, Embajador Extra-
ordinario y plenipotenciario.

Suplente
Sr. Victor Veltze-Michel.

Brazil

Representative
H.E. Mr. Geraldo Eulidlio do Nascimento e Silva,



Ambassador, Assistant Secretary General of the Ministry
of Foreign Affairs (Chairman of the Delegation).

Alternate

Mr. Helio F. S. Bittencourt, First Secretary, Resident
Representative to the International Atomic Energy
Agency.

Adviser

Mr. Antonio Francisco Camiilo de Oliveira, Ministry
of Foreign Affairs.

Secretary of the Delegation

Miss Regina Beiguelman, Brazilian Permanent
Mission to the International Atomic Energy Agency.

Bulgaria

Représentants

S.E. M. Krastu Strezov (chef de la délégation),
ambassadeur, Ministére des affaires étrangeres.

M. Lubene Koulichev, chargé de recherches a I'Ins-
titut de droit prés I’Académie bulgare des sciences.

M. Dimitre Hadjiev, premier secrétaire, Départe-
ment juridique et des traités, ministére des affaires étran-
geres.

Secrétaire de la délégation

M. Vesseline Antov, premier secrétaire, Ambassade
4 Vienne.

Burma

Representatives

U Ba Chit, Chief of Division, Ministry of Foreign
Affairs (Chairman of the Delegation).

U Hla Thin, Assistant Attorney General, Attorney
General’s office.

U Tun Shwe, Chief of Division, Central People’s
Workers’ Council.

Byelorussian Soviet Socialist Republic

Representatives

Mr. Boris Vasilevich Kudryavtsev, Head of the
Protocol and Consular Department, Ministry of Foreign
Affairs (Chairman of the Delegation).

Mr. Aleksei Yakovlevich Tyurin, First Secretary,
Ministry of Foreign Affairs.

Adviser

Mr. Pyotr Grigorevich Belyaev, Second Secretary,
Ministry of Foreign Affairs.

Cambodia

Représentant

S.E. M. Sarin Chhak (chef de la délégation), ambas-
sadeur extraordinaire et plénipotentiaire auprés de la
République arabe unie.

Représentant suppléant

M. Ong Khuy Treng, conseiller de ’ambassade royale
du Cambodge a Paris.

Conseillers

M. Isoup Ghanty, sous-directeur des conférences,
Ministére des affaires étrangeres.

M. Penn Nhach, chef du Bureau des affaires poli-
tiques, Ministére des affaires étrangeres.

Cameroon

Représentant

M. Pascal Biloa Tang, conseiller des affaires étran-
geres, ambassade du Cameroun & Londres.

Canada

Representative

Mr. M.H. Wershof, Ambassador to Denmark
(Chairman of the Delegation).

Alternate

Mr. J. Alan Beesley, Head of the Legal Division
of the Department of External Affairs (Vice-Chairman
of the Delegation).

Advisers

Mr. A.W. Robertson, First Secretary Permanent
Mission to the United Nations.

Mr. J.S. Stanford, Head of the Treaty Section of
the Legal Division, Department of External Affairs.

Mr. J. C. Tremblay, Canadian Embassy, Vienna.

Central African Republic

Représentants

S.E. M. Frangois Gon (chef de la délégation),
ministre de la justice, garde des sceaux.
Mr. Jacques Topande Makombo.

Ceylon

Representative

Mr. C. W. Pinto, Legal Adviser, Ministry of Defence
and External Affairs.

Chile
Representantes

Sr. Pedro J. Rodriguez G. (Jefe de la Delegacion),
Embajador en Misién Especial, Profesor.

Sr. Edmundo Vargas C., Embajador, Profesor de
derecho internacional publico, Asesor Juridico del
Ministerio de Relaciones Exteriores.

Consejero

Sr. Luis Quinteros Y., Embajada en Austria, Dele-
gado Alterno ante los Organismos Internacionales en
Vienna.

China
Representative

H.E. Mr. Hu Ching-yu, Ambassador, Chairman of
the Legal Commission, Ministry of Foreign Affairs
(Chairman of the Delegation).



Alternate
Mr. Shu Mei-sheng, Adviser, Permanent Mission to
the United Nations.

Adviser and Secretary of the Delegation

Mr. Lin Ki-tseng, Section Chief, Department of
Treaties, Ministry of Foreign Affairs.

Colombia

Representantes

Sr. Antonio Bayona Ortiz (Jefe de la Delegacion),
Embajador Extraordinario y Plenipotenciario.

Sr. Cayetano Suérez Pinzén, Embajador Extraordi-
nario y Plenipotenciario en Austria.

Suplente
Sr. Humberto Ruiz Varela, Ministro Plenipotenciario.

Secretario de la Delegacion
Sr. José Joaquin Caicedo Perdomo.

Congo (Brazzaville)

Représentants

M. Gaston Yoyo (chef de la délégation), magistrat,
premier conseiller d’ambassade a4 Bonn.

M. Sébastien Bikoutha, chef de la Division des
conventions et traités au Ministére des affaires étran-
géres.

Congo (Democratic Republic of)

Représentants

M. Vincent Mutuale (chef de la délégation), conseiller
juridique, mission permanente auprés de 1’Organisation
des Nations Unies.

M. Bonaventure Bulambo, conseiller juridique, chef
du Service juridique du Ministére des affaires étrangeres,
de la coopération et du commerce extérieur.

M. Baudoin Kalonji-Tshikala, conseiller juridique au
Ministére des affaires étrangeres, de la coopération et
du commerce extérieur.

Costa Rica

Representantes

Excmo Sr. José Luis Redondo-Gomez (Jefe de la
Delegacion) Embajador.

Excmo. Sr. Erich Zeilinger, Embajador Extraordi-
nario y Plenipotenciario ante el Organismo Internacional
de la Energia Atémica y la Organizacién de las Naciones
Unidas para el Desarrollo Industrial.

Cuba

Representante

Excmo. Sr. Fernando Alvarez Tabio, Embajador,
Director del Instituto de Politica Internacional del
Ministerio de Relaciones Exteriores.
Suplente

Excmo. Sr. Luis Orlando Rodriguez, Embajador,

Representante Permanente ante el Organismo Inter-
nacional de la Energia Atdmica.

Cyprus

Representatives

Mr. Criton Tornaritis, Attorney-General of the
Republic (Chairman of the Delegation).

H.E. Mr. Zenon Rossides, Ambassador, Permanent
Representative to the United Nations (Deputy-Chairman
of the Delegation).

Mr. A.J. Jacovides, Minister Plenipotentiary,
Deputy Permanent Representative to the United Nations
(Deputy-Chairman of the Delegation).

Mr. E. Th. Ipsarides, Counsellor, Director of the
Political Division, Ministry of Foreign Affairs.

Czechoslavakia
Representatives

H.E. Mr. Josef Smejkal, Ambassador Extraordinary
and Plenipotentiary, Head of the Legal Department,
Ministry of Foreign Affairs. '

Mr. Josef Némecek, Deputy Head of Legal
Department Ministry of Foreign Affairs.

Mrs. Eva Beranovd, Member of the
Department, Ministry of Foreign Affairs.

Legal

Alternates

Mr. Bohumil Vachata, Deputy Permanent Represent-
ative to the International Atomic Energy Agency.

Mr. Viéclav Vondrdsek, member of the Legal
Department, Ministry of Foreign Affairs.

Adviser

Mr. Ludvik Kopag¢, member of the Legal Department,
Ministry of Foreign Trade.
Special Advisers

Mr. Vladimir Outrata, Professor, Head of the
Department of International Law, Faculty of Law,
Charles University.

Mr. Jaroslav Zourek, Professor, Director of Research
in International Law, Czechoslovak Academy of
Sciences.

Secretary of the Delegation

Mr. Frantifek Saleny, Ministry of Foreign Affairs.

Dahomey

Représentant
M. Adonit Manouan.

Denmark

Representatives

Mrs. Aase Adamsen, Envoy Extraordinary and
Minister Plenipotentiary, Acting Legal Adviser in the
Ministry of Foreign Affairs (Chairman of the
Delegation).

Mr. Uggi Engel, Head of Section in the Ministry of
Foreign Affairs.
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Secretary of the Delegation

Mr. C. Sode Mogensen, First Secretary in the
Ministry of Foreign Affairs.

Dominican Republic

Representante

Excmo. Sr. Theodor Schmidt, Embajador Extra-
ordinario y Plenipotenciario.

Ecuador

Representantes

Excmo. Sr. Gonzalo Escudero (Jefe de la Dele-
gacion), Embajador, Ministerio de Relaciones Exte-
riores.

Excmo. Sr. Luis Valencia-Rodriguez, Embajador,
Ministerio de Relaciones Exteriores.

Excmo. Sr. Gonzalo Alcfvar-Castillo, Embajador,
Ministerio de Relaciones Exteriores.

Sr. Horacio Sevilla-Borja, Consejero, Mision
Permanente del Ecuador ante la Organizacion de las
Naciones Unidas.

El Salvador

Representante

Excmo. Sr. Reynaldo Galindo-Pohl, Embajador,
Representante Permanente ante las Naciones Unidas.

Ethiopia
Representatives

Mr. Getachew Kebreth, Prinicpal Legal Adviser,
Ministry of Foreign Affairs (Chairman of the
Delegation).

Mr. Mohamed Hamid Ibrahim, Expert in Legal
Affairs, Ministry of Foreign Affairs.

Mr. Serson Bekkele, Assistant Legal Adviser,
Ministry of Foreign Affairs.
Federal Republic of Germany

Representative

Mr. Horst Groepper, former Ambassador, Ministerial
Director, Legal Division, Federal Ministry of Foreign
Affairs.

Alternate
Mr. Horst Blomeyer-Bartenstein, Ministerial Coun-

sellor, International Law Section, Legal Division,
Federal Ministry of Foreign Affairs.
Advisers

Mr. Carl-August Fleischhauer, First Secretary,

International Law Section, Legal Division, Federal
Ministry of Foreign Affairs.

Mr. Juergen Oesterhelt, Second Secretary Office of
the Permanent Observer of the Federal Republic of
Germany to the United Nations.

Secretary of the Delegation

Miss Elisabeth Elter, Federal Ministry of Foreign
Affairs.
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Finland

Representative

Mr. Erik Castrén, Professor of International Law
(Chairman of the Delegation).
Alternates

Mr. Paul Gustafsson, Director of Legal Affairs,
Ministry of Foreign Affairs.

Mr. E.J. Manner, Justice of the Supreme Court,
Legal Adviser of the Ministry of Foreign Affairs.

Mr. Richard Totterman, Secretary-General, Office
of the President of the Republic.

Mr. Eero Yrjold, Head of Section, Ministry of Foreign
Affairs.
Secretary of the Delegation

Mr. Kari Holopainen, Attaché, Ministry of Foreign
Affairs.

France

Représentant

M. Lucien Hubert, ministre plénipotentiaire, ancien
directeur du Service juridique au Ministere des affaires
étrangeres.
Conseiller technique

M. Paul Reuter, professeur a la faculté de droit de
Paris.
Représentant suppléant

M. Olivier Deleau, conseiller des affaires étrangéres.

Conseillers

M. Pierre Perier de Feral, conseiller juridique au
Ministére des affaires étrangeres.

M. Daniel Hadot, conseiller juridique au Ministére
des affaires étrangéres.

Gabon

Représentant
M. Léon Augé (chef de la délégation), président de
chambre a la Cour supréme.
Représentant suppléant
M. Léon N’Dong, secrétaire général adjoint au
Ministére des affaires étrangeres.
Ghana

Representatives

H.E. Mr. Victor Owusu, Commissioner for External
Affairs (Chairman of the Delegation).

HE. Mr. E.K. Dadzie, Ambassador (Deputy-
Chairman of the Delegation).
Alternate

Mr. K. Gyeke-Darko, Principal State Attorney,

Ministry of Justice.

Adviser and Secretary of the Delegation

Mr. G.O. Lamptey, First Secretary, Ghana High
Commission, London.



Greece

Représentants

M. Constantin Th. Eustathiades (chef de la délé-
gation), doyen de la faculté de droit d’Athénes, chef
du Département juridique du Ministere des affaires
étrangeres.

M. Stathis Mitsopoulous, conseiller d’ambassade,
directeur adjoint a la direction des affaires de 'O.N.U.,
Ministére des affaires étrangeéres.

Représentant suppléant

M. Sotirios Varouxakis, troisiéme secrétaire d’ambas-
sade.

Secrétaire de la délégation
M. Constantin Ailianos, secrétaire d’ambassade.

Guatemala

Representante

Sr. Adolfo Molina Orantes, Embajador, Catedratico
de derecho internacional, Vicepresidente de la Asocia-
cién Guatemalteca de derecho internacional.

Guyana

Representatives

H.E. Honourable Shridath Surendranath Ramphal,
Queen’s Counsel, Attorney-General and Minister of
State, Member of Parliament.

H.E. Sir John Carter, Queen’s Counsel, Ambassador
Extraordinary and Plenipotentiary to the United States,
High Commissioner in Canada, Permanent Represent-
ative to the United Nations.

Mr. Duke Esmond Ezekiel Pollard, First Secretary,
Permanent Mission to the United Nations.

Holy See

Représentants

S.E. Mgr Opilio Rossi (chef de la délégation), nonce
apostolique en Autriche.

Mgr Henri Lemaitre, conseiller de la nonciature
apostolique a Vienne.

M. René-Jean Dupuy, professeur a l'université de
Nice.

Rév. Pére Antonio Messineo, S.J., de La Civilta
Cattolica.

M. Giuseppe Vedovato, professeur a I'université de
Rome.

Honduras

Representante

Sr. Maria Carias Zapata, Encargado de Negocios en
Francia,

Hungary
Representatives

H.E. Mr. Endre Ustor, Ambassador, Head of
Department, Ministry of Foreign Affairs (Chairman of
the Delegation).

Mr. Jazsef Bényi, Counsellor, Deputy Head of
Department, Ministry of Foreign Affairs (Deputy-
Chairman of the Delegation).

Mr. Gyorgy Haraszti, Professor of International Law,
Lorand Eo6tvos University, Budapest.

Mr. Joézsef Tallos, Counsellor, Chief of Section,
Ministry of Justice.

Mrs. Hanna Bokor-Szegd, Head of Research Group,
Institute of Political Science and Law, Hungarian
Academy of Sciences.

Secretary of the Delegation

Mr. Janos Fodor, Attaché, Ministry of Foreign
Affairs.
Administrative Secretary

Mrs. Margit Torok.

Iceland

Representative
H.E. Mr. Hans G. Andersen, Ambassador to Norway.

India

Representatives

H.E. Mr. K. Krishna Rao, Joint Secretary and Legal
Adviser, Ministry of External Affairs (Chairman of the
Delegation).

H.E. Mr. Vishuprasad Chunilal Trivedi, Ambassador
to Austria (Chairman of the Delegation in the absence
of Mr. Krishna Rao).

Mr. S.P. Jagota, Director, Legal and Treaties
Division, Ministry of External affairs (Deputy-Chairman
of the Delegation).

Advisers.

Mr. J. N. Dixit, First Secretary, Embassy at Vienna.
Mr. S.N. Sinha, Law officer, Legal and Treaties
Division, Ministry of External Affairs.

Indonesia

Representative

Miss E.H. Laurens, Director for Legal Affairs,
Department of Foreign Affairs (Chairman of the
Delegation).
Alternate

Mr. F. Latumeten, Minister Counsellor, Embassy at
Warsaw.
Adviser and Secretary of the Delegation

Mr. Hadi Martojo, Second Secretary, Embassy at
Vienna.
Special Adviser

H.E. Miss Laili Roesad, Ambassador Extraordinary
and Plenipotentiary to Austria.

Iran

Représentant
S.E. M. Ahmad Matine-Daftary (chef de la délé-
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gation), sénateur, professeur a la faculté de droit de
Téhéran.

Représentants suppléants

Mr. Ezzedine Kazemi, chef du Bureau des traités et
des affaires juridiques, Ministére des affaires étran-
géres.

M. Mohamed-Amine Kardan, membre du Bureau
des traités et des affaires juridiques, Ministére des
affaires étrangeres.

M. Mostafa Dabiri, membre de la mission perma-
nente aupres des Nations Unies.

Iraq

Representatives

H.E. Mr. Mustafa Kamil Yasseen, Ambassador,
Permanent Representative to the United Nations
Office at Geneva (Chairman of the Delegation).

H.E. Mr. Hassan al-Rawi, Ambassador, Director-
General of the Department of Legal Affairs, Ministry
of Foreign Affairs.

Advisers

Mr. Mamdoh Abdul Hamid, First Secretary, Embassy
to the United Arab Republic.

Mr. Issam Mahboub, Second Secretary, Embassy at
Vienna.

Ireland

Representatives

Mr. Dermot Patrick Waldron,
Department of External Affairs.

Mr. Francis Mahon Hayes, Assistant Legal Adviser,
Department of External Affairs.

Legal Adviser,

Israel

Representatives

Mr. Shabtai Rosenne, Ambassador Extraordinary
and Plenipotentiary, Deputy Permanent Representative
to the United Nations (Chairman of the Delegation from
5 May).

Mr. Theodor Meron, Legal Adviser, Ministry of
Foreign Affairs (Chairman of the Delegation until
4 May).

Mr. Josef Lador, Head of Treaty Section, Legal
Adviser’s Office, Ministry of Foreign Affairs.

Alternate
Mr. Efraim Eldar, First Secretary, Embassy at
Vienna.
Italy
Représentants

M. Roberto Ago (chef de la délégation), professeur a
l'université de Rome.

M. Adolfo Maresca (chef adjoint de la délégation),
envoyé extraordinaire et ministre plénipotentiaire, pro-
fesseur libero docente de droit diplomatique 4 I'uni-
versité de Rome, chef du contentieux diplomatique,
Ministére des affaires étrangéres.

xiv

M. Giuseppe Sperduti, professeur a l'université de
Pise.

M. Elio Giuffrida, conseiller d’ambassade, Ministére
des affaires étrangéres.

Expert et secrétaire de la délégation

M. Andrea G. Mochi Onory di Saluzzo, attaché de
légation, membre du Ministére des affaires étrangéres,
Contentieux diplomatique.

Experts

M. Gaetano Arangio-Ruiz, professeur a l'université
de Bologne.

M. Giuseppe Barile, professeur & luniversité de
Florence.

M. Francesco Capotorti, professeur a I'université de
Naples.

M. Alberto Sciolla-Lagrange, magistrat, Service du
contentieux diplomatique, Ministére des affaires étran-
geres.

Secrétaire administratif
M. Ruggero Sciarretta.

Ivory Coast

Représentants

S.E. M. Lucien Yapobi (chef de la délégation), vice-
président de la Cour supréme, président de la Chambre
de cassation.

S.E. M. Dieudonné Essienne (chef adjoint de la
délégation), directeur de cabinet au Ministere des
affaires étrangeres.

Mr. Traore Amadou, premier conseiller, mission per-
manente aupreés de I’Organisation des Nations Unies.

Jamaica

Representatives

Mr. Laurel B. Francis, Legal Adviser, Ministry of
External Affairs.

Mr. Kenneth O. Rattray, Assistant Attorney-
General.
Japan
Representatives
H.E. Mr. Senjin Tsuruoka, Ambassador Extra-

ordinary and Plenipotentiary, Permanent Representative

to the United Nations (Chairman of the Delegation).
H.E. Mr. Masato Fujisaki, Ambassador Extra-

ordinary and Plenipotentiary to the Netherlands.

Special adviser

Mr. Kisaburo Yokota, Professor Emeritus, Tokyo
University.

Alternates

Mr. Hirohiko Otsuka, Head, Legal Affairs Division,
Treaties Bureau, Ministry of Foreign Affairs.

Mr. Hisashi Owada, First Secretary, Permanent
Mission to the United Nations.

Mr. Naohiro Kumagai, First Secretary, Embassy to
the Federal Republic of Germany.



Advisers

Mr. Yoshihiko Ogawa, Assistant Professor, Kansei
Gakuin University.

Mr. Toshio Saiki, Second Secretary, Embassy to the
Federal Republic of Austria.

Mr. Hiroyuki Yushita, Legal Affairs Division, Treaties
Bureau, Ministry of Foreign Affairs.

Mr. Shunji Yanai, Treaties Burcau, Ministry of
Foreign Aflairs.

Mr. Kiyoaki Suehiro, Legal Affairs Division, Treaties
Bureau, Ministry of Foreign Affairs.

Mr. Toshio Mochizuki, International Conventions
Division, Treaties Bureau, Ministry of Foreign Affairs.

Kenya

Representatives

Mr. Inderject Singh Bhoi, Deputy Secretary, Ministry
of Foreign Affairs (Chairman of the Delegation).
Mr. James Simani.

Kuwait

Representatives

H.E. Salem Sabah Al-Salem Al-Sabah, Ambassador
to the United Kingdom (Chairman of the Delegation).

Mr. Taleb J. Al-Nakib, Director of the Legal
Department, Ministry of Foreign Affairs (Deputy-
Chairman of the Delegation).

Representative and Special Adviser
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NOTE

For the reports of the successive Special Rapporteurs on the law of treaties and the
discussion of the topic in the International Law Commission, see the Yearbooks of the
International Law Commission for the years 1949 to 1966.






SUMMARY RECORDS OF THE PLENARY MEETINGS

SIXTH PLENARY MEETING

Wednesday, 9 April 1969, at. 3.25 p.m.
President : Mr. AGO (Italy)

Opening of the second session of the Conference

1. The PRESIDENT declared open the second session
of the United Nations Conference on the Law of
Treaties.

2. He welcomed all the participants and wished them
success in their work.

3. He said that the Conference was about to take up
the most difficult part of its task. In 1968, delega-
tions had known that at the end of first session they
would have a long pause for reflection: hence the
discussions could be of an exploratory character, par-
ticularly on the more controversial points, and the pos-
itions adopted could be more or less provisional. That
approach was no longer possible and it would be
necessary to adopt definitive positions.

4. As the first servant of the Conference, he felt bound
to remind participants that, although they were naturally
responsible for protecting the legitimate interests of their
countries, they also had a responsibility towards the
international community as a whole; for it had to be
remembered that the Conference was a kind of legislative
body for the international community.

5. To a casual observer, the draft before the Confer-
ence might give the appearance of being a draft con-
vention like any other. But in fact a convention on
treaties was bound to have a very special character. Its
purpose would not be to regulate transient interests
relating to a specific situation, but rather to define
and reformulate the general rules by which the conclu-
sion and the life of treaties would be governed in the
future. To use a metaphor, the Conference was called
upon to lay down the rules of the game rather than to
play the game itself. The task before it was therefore
much too vital to the future of all for any participant
to allow his special interests to influence his course of
action. Particular problems would be examined at the
appropriate time and place, and it was quite natural
that everyone should then endeavour to solve them in
the manner he found most appropriate. But the Confer-
ence’s sole concern must be to settle general problems
that were vital to the orderly development of interna-
tional affairs. The intention was that treaty rules should
replace the customary rules which for centuries had

governed the legal relations of the international commu-
nity; that rules established by general agreement should
define, clarify and supplement the old rules and adapt
them to the new requirements of the community of
States. It was essential that the new rules, because they
brought greater certainty and corresponded more close-
ly to contemporary opinion, should contribute to the
security of international legal relations.

6. Participants should therefore realize that the pur-
pose was not to cause one point of view to triumph
at the expense of another, to obtain majorities or to seek
victories that would only be apparent. Every effort
must be made at the appropriate moment to reach
agreement. What the Conference had to do was to
secure a universal consensus for the rules which were
being formulated and, if possible, for each of those rules
individually.

7. The Conference should therefore arm itself with
patience, goodwill, and a determination to go as far
as possible in making concessions in order to meet the
views of others. Above all, it should be borne in mind
that it was essential that the Conference should succeed.
Great harm would be done to the international commu-
nity if so many years of preparation, discussion and
effort were to lead to nothing and if the result of the
Conference were to leave the most fundamental rules
of international legal relations in an even greater state
of uncertainty than before.

8. At the beginning of the session, the Committee of
the Whole would meet to consider the articles left pen-
ding at the first session; as everyone knew, they were
the most difficult ones, but under the skilful leadership
of Mr. Elias, its Chairman, the Committee should be
able to surmount the obstacles before it. An equally
strenuous task awaited the Drafting Committee under
the able guidance of its Chairman, Mr. Yasseen. In
addition, many informal meetings would be necessary
for negotiations, for reconciling different points of view,
and to facilitate agreement.

9. When the Committee of the Whole had completed
its work, the Conference would consider the draft
convention article by article; but it would no longer be
possible to postpone decisions, and the Conference would
have to assume its ultimate responsibility. Moreover,
there was little time at its disposal.

10. He hoped that when the last stage of the Confer-
ence’s work had been completed, he would be able to
congratulate it on the result which could, and indeed
must, be a success without parallel in the history of
international law.

—_ 1 —
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Methods of Work and procedures of the second session
of the Conference

11. The PRESIDENT said that a proposed schedule for
the work of the Committee of the Whole had been
submitted by the delegations of Ghana and India
(A/CONF.39/L.2). 1If there were no objection, he
would take it that the Conference agreed to adopt that
proposal.

It was so agreed.

12. The PRESIDENT drew attention to the memoran-
dum by the Secretary-General on methods of work and
procedures of the second session (A/CONF.39/12) and
in particular to paragraphs 13 and 14, which gave details
of the working hours and working days of the Confer-
ence. If there were no objection, he would assume
that the Conference approved of those arrangements.

It was so agreed.

13. The PRESIDENT said that it was also suggested
in the memorandum that the drafting of the preamble
should be entrusted to the Drafting Committee, which
would submit the text directly to the plenary. If there
were no objection, he would take it that the Conference
approved of that procedure.

It was so agreed.

14. The PRESIDENT drew attention to the suggestion
in the memorandum that, towards the close of the Confer-
ence, the Secretariat should submit a text of the Final
Act to the Drafting Committee, which would then report
on it to the plenary. If there were no objection, he
would take it that the Conference approved of that pro-
cedure.

It was so agreed.

The meeting rose at 3.40 p.m.

SEVENTH PLENARY MEETING

Monday, 28 April 1969, at. 1045 a.m.
President : Mr. AGO (Italy)

Tribute to the memory
of General René Barrientos Ortuiio,
President of the Republic of Bolivia

On the proposal of the President, representatives
observed a minute’s silence in tribute to the memory of
General René Barrientos Ortufio, President of the Repub-
lic of Bolivia, who had met his death in an air crash.

1. Mr. ROMERO LOZA (Bolivia) thanked the Confer-
ence for its tribute to the memory of General Barrien-
tos Ortufio. The Bolivian Government would be
informed of that gesture of sympathy without delay.

Consideration of the question of the law of treaties in
accordance with resolution 2166 (XXI) adopted by
the General Assembly on 5 December 1966

REPORTS OF THE COMMITTEE OF THE WHOLE

2. The PRESIDENT suggested that the Conference
express by acclamation its gratitude to Mr. Elias, Chair-
man of the Committee of the Whole, for the firmness,
flexibility and courtesy he had shown in carrying out the
difficult task entrusted to him.

3. He invited the Conference to take up the various
articles of the convention, with a view to producing a
convention on the law of treaties which satisfied all as
fully as possible. It was not a question of one group
triumphing over another, but of ensuring the success
of the Conference.

4. Mr. KHLESTOV (Union of Soviet Socialist Repu-
blics) referred to the way in which the work of the
Committee of the Whole had ended and to the fate
of several proposals submitted by certain delegations.
Unfortunately, the basic views of some groups had not
been taken into consideration. The Conference still
had some time left in which to discuss matters and
make its work as effective as possible. The Soviet
Union delegation was anxious to do all it could to
ensure the success of the Conference. It therefore very
much hoped that the President would act boldly so as
to enable the Conference, with the participation of cer-
tain groups, to use what little opportunity remained
to bring the task of codification of the law of treaties
to fruition. The Conference must above all achieve
positive results. He therefore requested the President
to attempt, with the participation of the representatives
of certain groups, to secure the adoption of certain basic
views which had been rejected. The Soviet Union dele-
gation would be understanding and would strive to assist
the President in his task.

5. The PRESIDENT assured the representative of the
Soviet Union that he would do everything possible to
guarantee the success of the Conference.

ARTICLES APPROVED BY THE COMMITTEE
OF THE WHOLE

6. The PRESIDENT invited the Chairman of the
Drafting Committee to introduce the texts of articles 1
to 6 approved by the Committee of the Whole, the
drafting of which had been reviewed by the Drafting
Committee.

Statement by the Chairman of the Drafting Committee
on articles 1-6

7. Mr. YASSEEN, Chairman of the Drafting Commit-
tee, said that the Committee of the Whole had approved
the texts of a whole series of articles, but no titles, except
for article 1. The Drafting Committee therefore had
two tasks: with regard to the texts adopted by the
Committee of the Whole, it had to co-ordinate and
review their wording under rule 48 of the rules of pro-
cedure of the Conference; with regard to the titles, it
had to draft them in the light of the amendments concern-
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ing titles which had been referred to it by the Com-
mittee of the Whole.

8. The Drafting Committee had already considered the
texts of articles 1 to 6 as approved by the Committee
of the Whole, as well as the titles of those articles and
the titles of Parts I and II and of Section 1 of Part IL.

9. With respect to the titles, the Drafting Committee
had made the following changes : in the English version
of the title of article 1 it had deleted the word “ the ”
before “scope ”. In the light of an amendment
submitted by Gabon (A/CONF.39/C.1/L.42), it had
simplified the title of article 4. It had also shortened
the title of article 6 by deleting the words “ to repre-
sent the State in the conclusion of treaties * after the
words “ full powers ; it had found those words super-
fluous, since the section containing article 6 was entitled
“ Conclusion of treaties ”.

10. With regard to the wording of the articles them-
selves, the Drafting Committee had made some changes.
For example, in article 2, paragraph 1 (¢), it had re-
placed the words ““ designating a person » by the words
“ designating a person or persons ”, since in practice a
State designated several persons to represent it; and in
article 6, paragraph 1 (b), it had replaced the words
“ to dispense with ” by “ not to require representatives
to produce ”. The purpose of that change was to make
it clear that no one could avail himself of sub-paragraph
(b) in order to act on behalf of a State in respect of
the conclusion of a treaty unless he had the status of a
representative of that State.

11. The Ghanaian representative had submitted a pro-
posal (A/CONF.39/L.7) to redraft article 6, para-
graph ‘1 (b). The amendment clarified the text and
the Drafting Committee had therefore accepted it.

12. The PRESIDENT invited the Conference to con-
sider the texts of the articles approved by the Com-
mittee of the Whole.

Article 11!

Scope of the present Convention
The present Convention applies to treaties between States.

13. Sir Francis VALLAT (United Kingdom) said that
article 1 provided that the convention applied only to
treaties between States. His delegation accepted that
limitation, but wished to stress that it did not imply that
treaty law did not govern treaties concluded between
States and other subjects of international law or between
such other subjects of international law, whatever their
status or character. Article 3 of the draft convention
emphasized that point.

14. Among the classes of treaties which did not fall
within the scope of the present convention were
agreements concluded between States and international
organizations or between two or more international
organizations. Agreements of that nature were however,
increasing both in number and in importance. For

L For the discussion of article 1 in the Committee of the
Whole, see 2nd, 3rd and 11th meetings.

that reason, the United Kingdom delegation welcomed
whole-heartedly the text of the draft resolution pre-
sented by the Committee of the Whole which recom-
mended the General Assembly to refer to the Interna-
tional Law Commission the study of the question of
treaties concluded between States and international orga-
nizations or between two or more international organi-
zations. If that resolution was adopted ?, it would be
a matter for the International Law Commission and the
General Assembly to determine what priority that topic
should have in the Commission’s future work pro-
gramme. It was to be hoped that it would be accorded
a reasonable degree of priority so that the work under-
taken by the Conference could be completed. Also,
in studying that topic, the Commission should work in
close co-operation with the international organizations
themselves, since their experience and knowledge of par-
ticular problems provided an indispensable basis for
its work.

Article 1 was adopted by 98 votes to none.,

Article 23

Use of terms
1. For the purposes of the present Convention:

(a) “ treaty ” means an international agreement concluded
between States in written form and governed by international
law, whether embodied in a single instrument or in two or
more related instruments and whatever its particular designation;

(b) “ ratification ”, “ acceptance ”, “ approval ” and “ acces-
sion ” mean in each case the international act so named
whereby a State establishes on the international plane its

consent to be bound by a treaty;

(¢) “ full powers” means a document emanating from the
competent authority of a State designating a person or persons
to represent the State for negotiating, adopting or authenticat-
ing the text of a treaty, for expressing the consent of the State
to be bound by a treaty, or for accomplishing any other act
with respect to a treaty;

(d) “ reservation ” means a unilateral statement, however
phrased or named, made by a State, when signing, ratifying,
accepting, approving or acceding to a treaty, whereby it pur-
ports to exclude or to modify the legal effect of certain
provisions of the treaty in their application to that State;

(e) “ negotiating State ” means a State which took part in
the drawing up and adoption of the text of the treaty;

(f) “ contracting State ” means a State which has consented
to be bound by the treaty, whether or not the treaty has
entered into force;

(g) “ party ” means a State which has consented to be
bound by the treaty and for which the treaty is in force;

(h) “ third State ” means a State not a party to the treaty;

() “ international organization ” means an intergovernmental
organization.

2. The provisions of paragraph 1 regarding the use of terms
in the present Convention are without prejudice to the use of
those terms or to the meanings which may be given to them
in the internal law of any State.

2 The resolution was adopted at the 32nd plenary meeting.
3 For the discussion of article 2 in the Committee of the
Whole, see 4th, 5th, 6th, 87th and 105th meetings.
An amendment was submitted to the plenary Conference
by Belgium (A/CONF.39/L.8).
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15. Mr. ESCUDERO (Ecuador) said he noted that the
Drafting Committee proposed the title “ Use of terms
for the article. That might give the impression that
the paragraphs of the article contained definitions. The
Committee should review the matter and modify the
title to show clearly that it was not a question of defi-
nitions, particularly in paragraph 1 (@), to which the
Ecuadorian delegation had proposed a substantive
amendment.

16. Mr. YASSEN, Chairman of the Drafting Com-
mittee, explained that the purpose was not to give
definitions valid in all cases, as was clear from the
introductory phrase of paragraph 1 reading * for the
purposes of the present Convention ”. The article
merely gave the meaning of certain terms used in the
convention in order to help those who would later
have to interpret it.

17. The PRESIDENT said that a similar article was
to be found in all conventions codifying international
law and its purpose was not to give definitions. The
wording used was designed to prevent the danger to
which the Ecuadorian representative had just drawn
attention. It would therefore be better not to depart
from the text used in other conventions. If those who
later interpreted the text noted differences between
the convention on the law of treaties and other conven-
tions, they would ask themselves what had been the
reasons for those differences, and that might lead to
difficulties of interpretation. For example, it might be
deduced that the intention in the Convention on Diplo-
matic Relations had been to give definitions; but that
was certainly not so. The Drafting Committee might
therefore look at the matter again.

18. Mr. DENIS (Belgium) introduced his delegation’s
amendment to article 2, paragraph 2 (A/CONF.39/L.8).
It was purely a drafting amendment. The expression
“ are without prejudice to the use ” did not seem appro-
priate : it would be better to employ a more neutral
expression such as *“ do not affect the use .

19. The PRESIDENT said he wondered whether the
expression “ qui peut leur étre donné > in the same para-
graph should not be in the plural. It appeared to mean
the use and the meanings which might be given to the
terms in question in the municipal law of a State.

20. Mr. DENIS (Belgium) said that everything
depended on what idea it was intended to express. It
was possible that only the meanings which might be
given to the terms in the municipal law of any State
had been intended.

21. The PRESIDENT said that in any event the Confer-
ence could not vote forthwith on article 2, which might
be altered subsequently in the light of decisions taken
by the Conference on various articles, in particular the
final clauses. He suggested that the Drafting Committee
should review the text of the article in the light of the
comments.

It was so agreed.*

4 For further discussion and adoption of article 2, see 28th
plenary meeting.

Article 35

International agreements not within the scope
of the present Convention

The fact that the present Convention does not apply to
international agreements concluded between States and other
subjects of international law or between such other subjects
of international law, or to international agreements not in
written form, shall not affect:

(a) The legal force of such agreements;

(b) The application to them of any of the rules set forth
in the present Convention to which they would be subject, in
accordance with international law, independently of the
Convention;

(c) The application of the Convention to the relations of
States as between themselves under international agreements
to which other subjects of international law are also parties.

Article 3 was adopted by 102 votes to none.

Article 48

Treaties constituting international organizations
and treaties adopted within an international organization
The present Convention applies to any treaty which is the
constituent instrument of an international organization and
to any treaty adopted within an international organization
without prejudice to any relevant rules of the organization.

22. Sir Francis VALLAT (United Kingdom) said that
his delegation approved the text of article 4 as adopted
by the Committee of the Whole and presented by the
Drafting Committee. The article dealt with the impor-
tant topic of treaties which were constituent instruments
of an international organization or were adopted within
an international organization. It was surely right that,
in seeking to crystallize the law concerning treaties
between States, the Conference should preserve the
particular rules which governed the adoption or framing
of treaties within international organizations. The
United Kingdom delegation would accordingly wish to
emphasize the significance it attached to the phrase
“ without prejudice to any relevant rules of the organi-
zation ”. At the first session of the Conference his
delegation had proposed (A/CONF.39/C.1/L.39) the
addition of the words *“ and established practices * after
the word ““ rules ” in order to make it clear that the
term ““ rules ” was not to be understood in too restrictive
a sense. His delegation had not pressed that amend-
ment to the vote because, as the Chairman of the
Drafting Committee had pointed out at the 28th meeting
of the Committee of the Whole, the Drafting Committee
had taken the view that the term * rules > applied both
to written rules and to unwritten customary rules. It
was in the light of that understanding of the concluding
phrase of article 4 that the United Kingdom delegation
would vote in favour of the article.

5 For the discussion of article 3 in the Committee of the
Whole, see 6th, 7th and 28th meetings.
6 For the discussion of article 4 in the Committee of the
Whole, see 8th, 9th, 10th and 28th meetings.
An amendment had been submitted
Conference by Romania (A/CONF.39/L.9).

to the plenary
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23. Mr. GROEPPER (Federal Republic of Germany)
reminded the Conference that during the debate on
article 4 at the 9th meeting of the Committee of the
Whole his delegation had expressed certain doubts, first,
as to the actual usefulness of the article and, secondly,
as to the reservation it contained, which had appeared
to it unduly broad. Article 4 dealt with two very differ-
ent classes of treaty which did not involve the appli-
cation of the same rules of the convention. The text of
the article as adopted by the Committee of the Whole
at the first session of the Conference made it possible
for the Federal German delegation now to support the
provision.

24. Speaking from a more general point of view, he
observed that the draft adopted by the International
Law Commission and later by the Committee of the
Whole contained no provision stipulating the extent to
which the convention had the character of jus disposi-
tivum, in other words how far the parties to a particular
treaty might derogate from it by mutual agreement.
During the debate in the Committee of the Whole
several speakers had asserted that the rules of interna-
tional law always had the character of jus dispositivum
unless they were peremptory norms of jus cogens. The
convention on the law of treaties would therefore have
the character of jus dispositivum where it did not codify
jus cogens. He referred the Conference in particular to
the statements made on article 4 by the representatives
of Sweden and Switzerland at the 8th and 9th meetings
of the Committee of the Whole respectively, and to the
statements by the Expert Consultant and the United
Kingdom representative during the discussion of
article 63 at the 74th meeting of the Committee of the
Whole.

25. The text of the draft convention might, however,
give rise to doubts on that head. In many places it was
stated that certain articles would apply to a particular
treaty only if the treaty did not otherwise provide or if
the parties did not otherwise agree. Moreover, there
was article 4, which made a general exception for the
constituent instruments of international organizations
and treaties adopted within an international organization.
It might be inferred that the States parties to the con-
vention would not be free to derogate by mutual consent
from any provisions of the convention which did not
expressly contain a derogation clause. Actually, that
kind of restriction existed only in respect of the rules
in the convention codifying jus cogens; but the Interna-
tional Law Commission itself had stated in its commen-
tary to article 50 that the majority of the general rules
of international law did not have the character of
jus cogens. It could not be asserted, therefore, that in
the absence of a derogation clause, and by the very
fact of its absence, a rule in the convention was a rule
of jus cogens. On the contrary, it was recognized that
any derogation was possible, even if there was no clause
to that effect, unless it was established that the rule in
question codified jus cogens.

26. In that case, it might be asked whether special
restrictions or the general restriction in article 4 were
in fact necessary. His delegation’s answer was that
they were necessary, since those clauses, though in

theory not essential, would nevertheless help to clarify
the convention and make it easier to apply. The Feder-
al German delegation would therefore vote in favour
of article 4 and the other derogation clauses.

27. Mr. KHLESTOV (Union of Soviet Socialist Repub-
lics) said that the wording of article 4 did not seem to
be quite clear, for the proviso * without prejudice to
any relevant rules of the organization ” at the end of
the article logically applied only to ““ any treaty adopted
within an international organization ”, not to “ the
constituent instrument of an international organization ”,
since, at the time when such a constituent instrument
was drawn up, there were as yet no rules of the organi-
zation. The Drafting Committee might review the text
and consider the possibility of saying, for instance,
* without prejudice to any relevant rule of an interna-
tional organization ”.

28. In any case, his delegation assumed that, inde-
pendently of the relevant rules of the international
organization concerned, the provisions of Part V of the
convention on the law of treaties which were of a jus
cogens character would still be applicable.

29. The PRESIDENT said he was not sure whether the
USSR representative’s remarks related only to the
drafting. It was true that at the time when a constituent
instrument was drawn up the relevant rules of the orga-
nization concerned did not yet exist, but it was also
possible that certain rules might be laid down at the
actual time of the drawing up of a constituent instrument.
The convention on the law of treaties related not only to
the creation of treaties, but also to their life in the future.
The constituent instrument of an international organi-
zation might conceivably contain rules of interpretation
which were at variance with those laid down in the
convention, and the last phrase of article 4 (* without
prejudice to any relevant rules of the organization )
would then apply to the constituent instrument and not
merely to any treaty subsequently adopted within the
organization. The proposed text was therefore flexible
enough to apply to all possible cases, and it might be
undesirable to make it more precise.

30. Mr. KHLESTOV (Union of Soviet Socialist Repub-
lics) said he would not press his suggestions, in view
of the need to retain a certain flexibility. He wished
to emphasize, however, that the relevant provisions of
the convention that were of a peremptory character
would be applicable in all cases.

31. Mr. VOICU (Romania) said he wished to propose
a purely drafting amendment, the purpose of which was
to avoid repetition of the words “ organization ” and
“ international ”. Article 4 would then read: “ The
present Convention applies to any treaty which is the
constituent instrument of an international organization
and to any treaty adopted within such organization
without prejudice to any of the relevant rules of the
organization.

32. The PRESIDENT said that the Romanian amend-
ment would be referred to the Drafting Committee.

33. Mr. BILOA TANG (Cameroon) said he agreed
with the United Kingdom’s representative’s remarks on
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written and customary rules. The Cameroonian
Government would consider itself bound by customary
rules only to the extent to which they were accepted
by an overwhelming majority of States, even if they
were supposed to constitute peremptory norms of inter-
national law. His delegation would support article 4
subject to that reservation.

Article 4 was adopted by 102 votes to none, with 1
abstention.”

Article 58

Capacity of States to conclude treaties
1. Every State possesses capacity to conclude treaties.

2. Members of a federal unmion may possess capacity to
conclude treaties if such capacity is admitted by the federal
constitution and within the limits there laid down.

34. Mr. WERSHOF (Canada) said that his delegation
had very serious reservations, both from a political and
from a strictly legal viewpoint, about paragraph 2 of
article 5, dealing with the treaty-making capacity of
members of a federal union.

35. The question had been considered by the Inter-
national Law Commission as early as 1950, and from
the very beginning it had given rise to prolonged con-
troversy. At the 779th meeting of the International
Law Commission, the Special Rapporteur had proposed
that any provision concerning capacity to conclude
treaties should be dropped altogether.® In the event,
of the twenty-five members of the Commission, only
seven had approved the provision now appearing in
paragraph 2 of article 5 of the draft convention on the
law of treaties.

36. At the first session of the Conference, two votes
had been taken on that provision and in both cases the
Committee of the Whole had retained it by only a small
majority.**

37. It was thus evident that article 5, paragraph 2, had
always given rise to divergent views among eminent
jurists and had never obtained even a simple majority
of votes from the jurists or delegations expressing
an opinion upon it.

38. Moreover, the provision as formulated was not only
unsatisfactory from the strictly legal viewpoint; it was
also outside the scope of the convention which the
Conference was drafting.

39. The provision had originally been included in the
International Law Commission’s draft articles when the
draft had been intended to cover the treaty-making
capacity not only of States but also of other subjects
of international law, including international organiza-
tions. Subsequently, however, the Commission had

" The Drafting Committee did not propose any change in
the text of article 4. See 29th plenary meeting.

8 For the discussion of article 5 in the Committee of the
Whole, see 11th, 12th and 28th meetings.

9 See Yearbook of the International Law Commission, 1965,
vol. 1, p. 23.

10 See 12th meeting of the Committee of the Whole, para. 47,
and 28th meeting, para. 40.

decided to confine the draft articles to treaties between
States, but the provision concerning the treaty-making
capacity of members of a federal union had been
retained. The International Law Commission had used
the word “ State ” in two different senses in the two
paragraphs of article 5. At the first session, the Con-
ference had recognized that the word ““ State ” in the
sense in which it was used in article 1 and in article 5,
paragraph 1 meant an independent sovereign State and,
recognizing that members of a federal State were not
States in that sense, the Committee of the Whole had
deleted the word * State ” from article 5, paragraph 2.
Consequently a provision concerning the capacity of
those entities to conclude treaties was as much beyond
the scope of the convention, as defined in article 1, as
would be any provision on the treaty-making capacity
of an international organization or of any other entity
which was not an independent sovereign State.

40. Furthermore, the question arose whether article 5,
paragraph 2, formulated a desirable legal principle
which was in the interest of orderly treaty relations.
Without questioning the relevance of the provisions
of federal constitutions whereby certain federal States
permitted, within the limits of their constitutions and
subject to various forms of federal control, component
parts of the federation to conclude agreements with
sovereign States, his delegation nevertheless thought
that the corresponding provision, as formulated in
article 5, paragraph 2, was dangerously incomplete.
There were two prerequisites, both of which must exist
together, if a component unit of a federal State was
to have effective treaty-making capacity : the capacity
must be conferred by the federal State, and must have
been recognized by other sovereign States. With
respect to the first condition, paragraph 2 of article 5
assumed, quite incorrectly, that the constitution was
alone determinative. That did not take into account the
practice of certain federal States, both on the municipal
and the international planes, whereby the constitution
was continuously amended by means of judicial de-
cision. Furthermore, paragraph 2 of article 5 said
nothing about who was to be responsible for any breach
by a member of a federal State of its treaty obligations.
It might be argued in reply that the convention on the
law of treaties expressly excluded from its field of appli-
cation all questions of State responsibility; nevertheless,
there existed, independently of the convention, a series
of rules of international law governing the responsibility
of sovereign States for the breach of their treaty obli~
gations, whereas no similar rules existed in respect of
treaties concluded by members of a federal State. The
discussion of that issue in the International Law
Commission showed the absence of any consensus among
jurists on the point.

41. Again, article 5, paragraph 2, was also incomplete
in the sense that, although it stated that treaty-making
capacity must be admitted by the federal constitution
and within the limits it laid down, it did not say that
only the federal State was competent to interpret its own
constitution. There would therefore be a risk of intro-
ducing a completely unacceptable practice whereby one
Member State of the United Nations might presume to
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interpret the constitution of another Member State
which happened to be a federal State. In federations
where the constitution was entirely written and dealt
expressly with treaty-making, the danger might be rela-
tively small, but it would be real and very serious in
situations like that of Canada, where the constitution
was largely unwritten and where constitutional practice
was as important as the written documents. The failure
of paragraph 2 of article 5 to deal with that problem
was probably its most important defect.

42. Some representatives had said that the practice of
treaty-making by certain members of federal unions
existed, and should therefore be mentioned in the con-
vention. It was true that, within the limits of their
constitutions and subject in almost every case to some
form of federal control, certain federal States did permit
their member units to conclude some types of inter-
national agreement; that practice had long been accepted
in international law and there was no need to confirm
it by adopting paragraph 2 of article 5. His delegation
did not query either the legality or the desirability of
those practices. Indeed Canada, whose Constitution
did not provide for such action by its provinces, had
nevertheless authorized, by means of blanket agreements
between Canada and other sovereign States, the con-
clusion of various agreements between its provinces and
such States. But State practice did not support the
particular and defective formulation of the rule as pro-
posed in paragraph 2, which would authorize other
States to interpret the constitution of a federal union.

43. The only satisfactory remedy for the dangerous in-
adequacies of that provision was the deletion of the
paragraph. It was to be hoped that non-federal States
would not seek to impose upon federal States a rule
which particularly concerned the latter and to which
the large majority of federal States were opposed. The
deletion of article 5, paragraph 2, would in no way
impair the existing rights of the members of any federal
State, whereas many federal States had indicated at
the first session that a provision of that nature was
unnecessary and undesirable.

44. His objections related only to paragraph 2 of
article 5; his delegation recognized that many delega-
tions attached considerable importance to paragraph 1,
and it did not intend to oppose that provision. Para-
graph 1 related to sovereign States, whereas paragraph 2
concerned entities which the Conference, by deleting the
term “ State ”’ from paragraph 2 at the first session,
had already decided were not sovereign States. Para-
graph 1 and paragraph 2 were thus completely inde-
pendent of each other, as was evident from the fact
that, both in the International Law Commission and in
the Committee of the Whole, paragraph 2 had always
been put to the vote separately. In those circumstances,
his delegation requested, under rule 40 of the rules of
procedure, that article 5, paragraph 2, should be put to
the vote separately. If that request were granted, his
delegation would vote against paragraph 2, and it hoped
that that paragraph would not obtain the majority
necessary for its inclusion in the convention. In the
unlikely event of a separate vote on paragraph 2 being
refused, it would then be his delegation’s view that the

whole article should be deleted, since the dangers of
paragraph 2 greatly outweighed the advantages of para-
graph 1.

45. Mr. MARESCA (Italy) pointed out, in connexion
with paragraph 2, that all the rules embodied in the
convention were based on the concept of legal person-
ality and that only entities possessing legal personality
had the capacity to conclude international treaties. The
members of a federal union by definition were not
subjects of international law, whereas the members of a
confederation were.

46. The Italian delegation had some doubts as to the
legal basis of paragraph 2, which it did not regard as
indispensable. Admittedly, the members of certain
federal unions could conclude international agreements,
but the scope of those agreements was limited, for they
were local or provincial in character. That capacity
was not derived from rules of international law, and if
paragraph 2 were deleted, the members of such federal
unions could continue to conclude agreements of that
kind.

47. Furthermore, the expression * if such capacity is
admitted by the federal constitution ” was not clear:
did it mean the written constitution or the de facto con-
stitution which was continually renewed? The term might
give rise to serious disputes, for it was a well-known
fact that States were not willing to admit any discussion
with other States concerning their constitutions.

48. A dangerous legal situation might arise if a federal
union opposed the conclusion of a treaty by one of its
members and that member refused to accept the objec-
tion. There had been examples of such situations in
diplomatic history.

49. He would be in favour of deleting paragraph 2.

50. Mr.WARIOBA (United Republic of Tanzania)
said that during the first session of the Conference his
delegation had supported the Austrian amendment
(A/CONF.39/C.1/L.2) which clarified the text of para-
graph 2 as drafted by the International Law Commission.
His delegation had opposed the deletion of that para-
graph, in the hope that the Drafting Committee would
improve its wording; but the Drafting Committee had
not changed the text, and the Tanzanian delegation had
therefore abstained in the vote on the paragraph.

51. Paragraph 2 could give rise to serious difficulties.
In the event of a dispute, certain States might become
involved in an attempt to try to revise the constitution
of a particular State, and that would be undesirable.

52. Mr. KEARNEY (United States of America) said
that, at the 12th meeting of the Committee of the Whole,
the United States delegation had expressed the view that
article 5 was unnecessary. In the first place, paragraph 1
of the article merely stated something which was implicit
in articles 1 and 2 of the convention. Nevertheless,
since certain delegations had indicated that they were
very anxious to retain that provision, the United States
had decided not to oppose its adoption.

53. Paragraph 2 raised different problems, for it pro-
vided that the treaty-making capacity of members of a
federal State was determined by reference to the federal

13
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constitution. But federal constitutions were internal law
and their interpretation fell within the exclusive juris-
diction of municipal tribunals of federal States. If the
Conference adopted article 5, paragraph 2, there would
be at least an implication that a State contemplating
the conclusion of a treaty with a member of a federal
union might assume the right to interpret for itself the
constitution of the federal State.

54. A number of federal States represented at the Con-
ference had expressed the view that the retention of
paragraph 2 would cause them considerable difficulties.
The United States, which was a federal State, fully
understood those problems. On the other hand, no
State had proved, either at the first or at the second
session, that the insertion of paragraph 2 was necessary
to avoid difficulties.

55. Moreover, paragraph 2 left far too many questions
unanswered. In view of the constitutional differences
between federal States, it would not always be clear
when paragraph 2 was applicable. His delegation
believed that the paragraph would sooner or later cause
difficulties, not only for federal States, but also for other
states seeking to enter into treaty relations with members
of federal States.

56. In 1965, the International Law Commission’s Spe-
cial Rapporteur, who was now acting as Expert Consul-
tant to the Conference, had proposed the deletion of
the special rule concerning federal States. The proposal
was sound, not only for the reasons he had stated, but
also on the basis of the analysis made by the Canadian
representative.,

57. The Canadian representative had asked for a sepa-
rate vote on paragraph 2; the United States delegation
supported that request. If the majority approved the
request, the United States delegation would vote against
the retention of paragraph 2. If, however, the Canadian
representative’s request was rejected, the United States
would be obliged to vote against article 5 as a whole.

58. Mr. GONZALEZ GALVEZ (Mexico) said that,
from the doctrinal point of view, there was no need
to include a provision on the capacity of States to con-
clude treaties, for that capacity was an essential attribute
of international personality and was implicit in articles 1
and 2 of the convention. Moreover, it had to be recog-
nized that the inclusion of article 5, paragraph 2,
would create dangers for certain States, whereas its
deletion would not affect the position of those countries
which allowed their entities to conclude treaties in
certain circumstances. The Mexican delegation would
therefore vote for the deletion of article 5 as a whole.
Nevertheless, it supported the proposal for a separate
vote on the two paragraphs, since paragraph 2 appeared
to be the one which had the most serious shortcomings.

59. Mr. GROEPPER (Federal Republic of Germany)
said that article 5, paragraph 2 was of particular impor-
tance to Germany as a federal State, and he must there-
fore explain his Government’s position once more,
though his delegation had already expressed its oppo-
sition to the inclusion of article 5 at the first session.

60. In virtue of article 1 the convention applied solely

to treaties between States. The components of a feder-
ation, even if the law conferred upon them a certain
capacity to conclude international agreements — as was
the case in the Federal Republic of Germany — could
not be assimilated in general to States, and that applied
just as much to the sphere of treaty law as to general
international law.

61. To explain his opposition he would observe that
if a member of a federal union acted in regard to inter-
national treaties beyond the limits admitted by the
federal constitution, the provisions of articles 7 and 43
would hardly be applicable since that would not be
merely the breach of a constitutional provision, but an
act under international law performed by an entity not
possessing the legal capacity to perform that act. The
act would therefore be null and void. That example
showed that article 5, paragraph 2, conflicted with
article 1. His argument was supported by Helmut
Steinberger’s “ Constitutional Subdivisions of States or
Unions and their Capacity to conclude Treaties:
Comments on Article 5, Paragraph 2 of the ILC’S 1966
Draft Articles on the Law of Treaties.” '

62. Furthermore, even if a component of a federation
was competent to act internationally, the interpretation
of the federal constitution might lead to controversy
involving the interpretation of the constitution by a
third State or an international tribunal, which would be
highly undesirable and might have incalculable con-
sequences. The risk of such a situation arising would
be increased by the inclusion of a general clause on
federal unions of the kind laid down in article 5,
paragraph 2.

63. Lastly, the text of article 5, paragraph 2, as adopted
by the International Law Commission and by the
Committee of the Whole at the Conference’s first session,
by its use of the term “ federal union ” introduced a
notion which was vague and hard to interpret. Accord-
ing to its commentary, the International Law Commis-
sion had used the term in the sense of a federal State.
But it was hard to determine what constitutions were
truly federal. It was doubtful whether the term * federal
union ” in the sense of ‘ federal State ” covered all
forms of federal State.

64. Although his delegation was against the inclusion
of article 5, paragraph 2 in the convention, it was not
in any way contesting the capacity of components of
a federation in international matters within the limits
and in the form laid down in the constitution of the
federation to which they belonged. The rejection of
paragraph 2 would in no way impair that capacity.

65. Mr. NASCIMENTO E SILVA (Brazil) said that the
Federative Republic of Brazil was composed of twenty-
two states, corresponding to the provinces of the former
Empire. Article 5, and paragraph 2 in particular, was
therefore of direct interest to Brazil. The article used
the word * State  with two different meanings, namely
as a subject of international law and as a member of a
federal union.

11 See Zeitschrift fiir auslindisches offentliches Recht und
Vélkerrecht, vol. 27 (1967), p. 425.
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66. At the Conference’s first session the vote on para-
graph 2 had not been conclusive and most of the States
directly concerned, in other words the federal States,
had opposed the inclusion of a paragraph of that kind.
However, owing to the opposition of States which were
not directly concerned by the problem, the Austrian
amendment (A/CONF.39/C.1/L.2) had been rejected.
The delegation of the Federal Republic of Germany had
voted against paragraph 2 and had pointed out that the
Linder possessed only very limited treaty-making capa-
city. At the 12th meeting the representative of the Bye-
lorussian Soviet Socialist Republic had stated that para-
graph 2 was ““ consonant with the legislation and practice
of the Byelorussian SSR ”. The Brazilian delegation
was not competent to interpret the treaty-making capa-
city of other States, but its understanding was that when
the Byelorussian SSR signed treaties it did so under
paragraph 1, not under paragraph 2. It was inconceiv-
able that a State which had signed the United Nations
Charter and had participated in international conferences
on an equal footing with other States could be regarded
in the same way as the components of a federal union
or Lénder with very limited rights. The provinces or
units of a federal union could not be members of inter-
national organizations or sign treaties such as the
convention on the law of treaties.

67. The only acceptable interpretation of paragraph 2
was that national tribunals alone, normally the Supreme
Court, were competent to interpret the formula ““ within
the limits laid down ” in the constitution. It was
unthinkable that a foreign Government should give an
opinion on matters of internal legislation, since that
would represent an intervention in the domestic affairs
of a State.

68. Article 41, paragraph 2, of the United Nations
Convention on Diplomatic Relations '* provided that
““ all official business with the receiving State entrusted
to the mission by the sending State shall be conducted
with or through the Ministry for Foreign Affairs of
the receiving State, or such other ministry as may be
agreed ”. That article clearly showed that no foreign
Government could conclude treaties with units of a
federal union unless it first went through the Ministry
for Foreign Affairs of the federal union.

69. The conditions laid down in paragraph 2 regarding
the question of the capacity of members of a federal union
to conclude treaties depended on the national constitution
as interpreted by the national courts and were thus
purely a matter of domestic law.

70. Paragraph 2 was therefore out of place and undesir-
able. The Brazilian delegation would request a roll-

call vote on the substance and form of article 5, para-
graph 2.

71. Mr. bE LA GUARDIA (Argentina) reminded the
Conference that during the first session, his delegation
had opposed article 5, although it raised no difficulties
for Argentina as a federal State, since under its Con-
stitution the members of the Federation were not entitled
to conclude treaties.

12 United Nations, Treaty Series, vol. 500, p. 120.

72. His delegation considered that although paragraph 1
concerned one of the fundamental rights of a State,
namely its capacity to conclude treaties, that was not a
question of the law of treaties. The provision was
therefore unnecessary in the convention on the law of
treaties.

73. With regard to paragraph 2, he thought that al-
though the Committee of the Whole had decided to delete
the word “ States ”, the paragraph still dealt with a
strictly constitutional matter which had no place in the
convention, The provision conflicted with articles 1
and 2 (a) of the draft.

74. The members of some federal unions doubtless had
capacity to conclude treaties under their federal consti-
tutions, but the deletion of paragraph 2 of article 5
would in no way affect that capacity, which derived from
domestic law, not from international law.

75. The Argentine delegation would therefore vote
against article 5, paragraph 2, if the two paragraphs were
voted on separately, but if that paragraph was adopted
by the Conference, it would be forced to vote against
the article as a whole.

76. Mr. MAKAREWICZ (Poland) said that the Confer-
ence, in judging the usefulness of certain provisions,
must bear in mind that the convention contained many
which simply restated the existing law; that was per-
fectly natural, since the main purpose of the convention
was to codify the law of treaties. The fundamental
rules must find a place in a convention of that kind,
and article 5 was merely one example of such a rule.
It was clear that the omission of any one of those rules

was bound to leave a serious gap in the work of codifi-
cation.

77. Treaty-making was one of the oldest and most
typical rights of States; it was an attribute of sovereignty
and it was unquestionably within the competence of
States. It was therefore essential to reaffirm such a
fundamental principle in article 5, paragraph 1. The
argument that the provision was unnecessary because
its purport could be inferred from articles 1 or 2 seemed
quite unjustified. The fact that the article on the scope
of the convention and the article on use of terms were
not inconsistent with article 5 was no reason for question-
ing the usefulness of the latter article. All those articles
used similar phraseology, but each dealt with a different
problem.

78. Article 5, paragraph 1, was in harmony with the
principles laid down in the United Nations Charter, in
particular with the principle of the sovereign equality
of States; it was an essential ingredient of the convention.
Furthermore, his delegation believed that the funda-
mental principle stated in paragraph 1 should be suitably
reflected in other articles of the convention, including
its final clauses. Every State possessed treaty-making
capacity, and should therefore be entitled to become a
party to the convention on the law of treaties. His
delegation hoped that some way would be found of
making the convention open to all States.

79. The Polish delegation regarded paragraph 2 of ar-

ticle 5 as a logical corollary to paragraph 1. It reflected
the well-known fact that States were not all uniform in
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structure, and that besides unitary States there were
federal States whose political structures varied consider-
ably. From the point of view of international law,
some federal unions might be in the same category as
unitary States by virtue of the fact that they had only
one central political authority representing all the consti-
tuent parts of the union in its international relations,
whereas other federal unions might allow their compo-
nent states some rights in that respect. The Interna-
tional Law Commission had rightly refrained from going
into the matter in detail and had included all States
with a non-unitary structure under the single term
“ federal unions ”. It had wisely laid down the funda-
mental rule that only the constitution could say whether
the members of a federal union had treaty-making capa-
city. From the point of view of international law, that
question could only be settled by the domestic law of
the federal State concerned, and other States could do
no more than take cognizance of that decision. It was
therefore difficult to understand the apprehensions of
certain delegations that article 5, paragraph 2, was
* trespassing beyond the boundary between international
law and domestic law .

80. The Polish delegation favoured the retention of
paragraph 2, which was an integral part of article 5,
and would vote for article 5 as approved at the first
session of the Conference.

The meeting rose at 1 p.m.

EIGHTH PLENARY MEETING

Monday, 28 April 1969, at 3.35 p.m.
President: Mr. AGO (Italy)

Consideration of the question of the law of treafies in
accordance with resolution 2166 (XXI) adopted by
the General Assembly on 5 December 1966 (contin-
ued)

ARTICLES APPROVED BY THE COMMITTEE
OF THE WHOLE (continued)

Article 5 (Capacity of States to conclude treaties)
(continued)

1. Mr. KORCHAK (Ukrainian Soviet Socialist Repub-
lic) said his delegation strongly supported both para-
graphs of article 5. Paragraph 1 set forth the capacity
of every State to conclude treaties. Paragraph 2 recog-
nized the capacity of members of a federal union to
conclude treaties if that capacity was admitted by the
federal constitution; that provision acknowledged a fact
of international society and gave expression to a rule
of contemporary international law.

2. The Ukrainian SSR was a member State of the Union
of Soviet Socialist Republics. It was a particular feature
of the USSR that it constituted a single State while at
the same time comprising fifteen sovereign republics,

one of which was the Ukrainian SSR. Those republics
had freely formed the Union and, in so doing, had not
relinquished their sovereignty. Their sovereignty was
confirmed by the USSR Federal Constitution and also
by the separate constitutions of the federated republics.
Within the framework of the Union, each republic had
all the attributes of a sovereign State and enjoyed full
sovereign rights.

3. The Ukrainian SSR had 50 million inhabitants; it
had its own Constitution and its own government
machinery, including organs for foreign relations; it had
its own laws on such matters as Ukrainian citizenship.
The legislative provisions on all those subjects could not
be amended without its consent. The position was, of
course, the same with regard to the other fourteen fed-
erated republics. '

4. The Ukrainian SSR was a party to numerous bi-
lateral and multilateral treaties. It had ratified over one
hundred major multilateral treaties, dealing with a wide
variety of forms of international co-operation, and
including such treaties as the Universal Postal Union
and International Telecommunication Union Conven-
tions. An important legal point was that a treaty signed
by the Ukrainian SSR was valid and effective only within
the territory of the Ukrainian SSR. Neither the USSR
itself nor any of its fourteen other federated republics
had any legal responsibility in the matter. Naturally,
both the USSR authorities and those of the fourteen
other federated republics had the greatest respect
for commitments undertaken by the Ukrainian SSR
and if the need arose, would whole heartedly co-operate
in carrying out those commitments.

5. The legal capacity of federated republics to conclude
treaties had thus a solid basis both in law and in fact.
The federated republics had all the necessary cultural,
economic and other qualifications to act as parties to
treaties, to discharge their duties and to exercise their
rights as parties.

6. Paragraph 2 could not, of course, affect the inter-
pretation of the internal law of a State, including a State
with a federal constitution. It was for the federal
constitution in each case to determine whether a member
of the federal union concerned had the capacity to
conclude treaties, and to define the limits of that capa-
city. The purpose of paragraph 2 was to make it clear
that, where a federal constitution so empowered a
component member of a federal union, no objection
could be made by another party to the participation in
the treaty by that component member. The anxieties
which had been expressed by certain delegations with
regard to article 5 were therefore unfounded.

7. Mr. KHLESTOV (Union of Soviet Socialist Repub-
lics) said that he had only a few additional comments
to make on the subject of paragraph 2, since his dele-
gation’s position in support of both paragraphs of
article 5 had been explained in detail in the Committee
of the Whole at the first session.

8. Paragraph 2 gave expression to an international
practice which had developed more particularly since the
Second World War; a number of governments of
component members of federal unions had participated
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in many international treaties since that time. The
provisions of paragraph 2 were in keeping with those
developments and would be useful in the future.

9. The wording of paragraph 2 was the outcome of
prolonged and careful work and reflected a measure of
compromise. At the first session, certain delegations had
experienced difficulties regarding the use of the express-
ion ““ States members of a federal union ”. In order
to avoid those difficulties, the text as approved by the
Committee of the Whole now referred to ““ members
of a federal union ”, without using the term * State ™.

10. Paragraph 2 made it clear that the essential pre-
requisite of the capacity to conclude treaties was, for a
member of a federal union, that such capacity should

be admitted by the federal constitution. It did not
derive from international factors; it was the result of
a process within the federal union itself. It was for

the constitutional law of the federal union to determine
whether the treaty-making capacity existed, and, if so,
to define the limits of that capacity. Also, as had been
pointed out by the Brazilian representative, the provi-
sions of the constitutional law, or of the fundamental
or organic law of the federal union which recognized
that capacity, could only be interpreted by the competent
bodies of the federal union. There was thus no reason
for the concern which had been expressed during the
discussion. Constitutions or constitutional acts existed
in the various federal unions, such as the United States
of America, the Federal Republic of Germany, Argen-
tina, Brazil and others. He fully understood and appre-
ciated the position of the Canadian delegation, which
had pointed out that in its country certain constitutional
practices were also important. The carefully drafted
and flexible wording of paragraph 2 should cover all the
various situations which could arise. As a result
of Lenin’s enlightened policy on the question of
nationalities, the constitution and the laws of the
USSR made provision for the right of all Union
Socialist Republics to conclude treaties. The question
of the treaty-making capacity of those members
of the Union was determined by the laws of the USSR
and would not result from the convention on the law
of treaties.  Since paragraph 2 would thus serve to avoid
any misunderstandings in the matter and to solve prac-
tical difficulties, his delegation strongly favoured its
retention in article 5.

11. The fears which had been expressed by some dele-
gations on the question of international responsibility
were totally unfounded. The convention on the law of
treaties would not affect in any way the rules on the
subject of the international responsibility of States under
article 69. There was no attempt to prejudice that
issue, which would remain unaffected by the adoption of
article 5.

12. Mr. KRISHNA RAO (India) said that his delegation
would vote against paragraph 2 of article 5 for the
reasons it had stated at the eleventh meeting of the
Committee of the Whole.

13. The statement that a member of a federal union
might possess the capacity to conclude treaties was
correct, since some component units of federal States did

in fact conclude treaties with sovereign States. The
convention on the law of treaties, however, was not
exhaustive; in accordance with article 1, it did not
cover a treaty concluded between international organi-
zations, or between an international organization and a
State. Nor did it deal comprehensively with the issues
arising from treaties concluded between sovereign States
and the members of a federal union. Since, therefore,
it concentrated only on treaties concluded between States,
it ought not to attempt to deal with the question of
treaties concluded between States and members of a
federal union. If it did, it would have to deal not
only with the capacity of members of a federal union to
conclude treaties, but with a number of other conse-
quential questions.

14. Article 5 did not cover all aspects of treaties
between members of a federal union and States. It did
not say who would issue full powers; it did not say
how the consent of the members of a federal union would
be expressed; it made no provision for the settlement
problem of the responsibility of members of a federal
union in terms of article 62; and it left aside the
problem of the responsability of members of a federal
union for breach of a treaty obligation. The whole area
was one in which it would be unwise to formulate any
rule of international law because it was essentially a
matter regulated exclusively by the internal law of each
federation. Paragraph 2 might give the impression
that a State could claim the authority of international
law in seeking to interpret the constitution of another
State, a development which could amount to intervention
of the most serious kind.

15. Any attempt to deal with such matters would
involve entering into the question of the relations
between the members of the federal union and the fed-
eral government, relations which were governed essen-
tially by internal law. The International Law Commis-
sion had not examined those matters and the Conference
did not have the time to go into them.

16. For those reasons, paragraph 2 should be
dropped. The treaty-making capacity of members of a
federal union would continue to be determined by the
constitution of the federal union. That capacity could
then be recognized by any sovereign State which decided
to conclude a treaty with it. Without in any way
affecting the treaty-making capacity of members of a
federal union, the deletion of paragraph 2 would serve
to avoid the difficulties in international law to which he
had referred.

17. His delegation’s position was not based on inter-
nal considerations. India was a Federal Republic and
treaty-making was exclusively a matter for the Federal
Government. Under the Constitution of the Federal
Republic, the component units did not possess any
treaty-making capacity, but India could conclude a
treaty with a member of a federal union, if the consti-
tution of that union permitted. His delegation would
like that matter to be regulated in each case on a
bilateral and practical basis, rather than on the basis
of international law.

18. His delegation was therefore opposed to para-
graph 2, but supported the principle embodied in
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paragraph 1, which recognized and declared the
capacity or every State to conclude treaties.

19. Mr. BINDSCHEDLER (Switzerland) said that
Switzerland was a State with a federal Constitution.
At the first session, his delegation had supported
paragraph 2, but after re-examining the whole question
it had now arrived at the conclusion that it would
be preferable not only to drop that paragraph but to
deicte article 5 altogether, for reasons which he would
explain.

20. It had never been intended that the convention
on the law of treaties should lay down rules on the
position and capacity of subjects of international law.
But article 5 attempted to deal with one small aspect
of that broad and difficult question. Article 5 could
very well be left unsaid. To omit it would not in any
way affect the capacity of States to conclude treaties,
or the similar capacity of a member of a federal
union, where such capacity was recognized by the
federal constitution.

21. Whether or not a component unit of a federal
union constituted a State was a much debated question
in legal theory. If it was not considered to be a State,
its capacity to conclude treaties would be fully safe-
guarded by article 3, which expressly declared that
none of the provisions of the convention on the law
of treaties would affect the legal force of an inter-
national agreement concluded between a State and
another subject of international law, or between such
other subjects of international law. Since, moreover,
the convention did not include any provisions on the
subject of the treaties of international organizations,
there was no reason to refer to the treaties of members
of federal unions either. It would be illogical to deal
with one type of subject of international law, other
than States, and not with another.

22. Again, to omit article 5 would not affect the
present position in international law, which was that
international law referred the matter to municipal law.
It was for the constitution of a State to determine
whether one of its component units had the capacity
to conclude treaties. Should any clarification be needed
in that respect, it was exclusively for the central
authorities of the federal State to interpret the
constitution of the State. On that point, the wording
of paragraph 2 could give rise to misunderstandings,
as had already been pointed out by the Canadian
representative. Constitutional law comprised not only
the letter of the constitution but also the practice of
the federal authorities in its application and inter-
pretation, and constitutional practice could, and often
did, depart from the letter of the written constitution.
The reference in paragraph 2 of article 5 to * the
federal constitution ” could therefore give rise to
ambiguity.

23. In Switzerland, in accordance with the Federal
Constitution, the Cantons had certain very restricted
powers with regard to the conclusion of international
agreements. Those powers referred in the first place
to matters which were within the competence of the
Cantons by virtue of the Federal Constitution. In the

second place, they related to certain agreements for
co-operation with neighbouring subordinate territorial
entities of countries having a frontier with Switzerland;
in that case, the Canton concerned dealt exclusively
with the subordinate local authorities and not with the
Government of the neighbouring country. In both cate-
gories of cases there was a very strict control by
the Swiss federal authorities. In the first case, it was
the Federal Government itself which conducted the
negotiations on behalf of the Canton concerned; in
the second, the Canton conducted the negotiations
with the foreign local authority, but subject to confirma-
tion by the Federal authoritics. There were numerous
instances of agreements by Swiss Cantons with foreign
countries which had been declared void by the Swiss
federal authorities. Naturally, the adoption of article 5
would not change that legal situation in any way,
but his delegation would prefer that the article should
be dropped.

24. Finally, there was a practical reason for dropping
the whole article and not just paragraph 2. If para-
graph 2 only were deleted, and paragraph 1 were
retained, it might later be argued a contrario that
the Conference had thereby meant to deny the capacity
of a member of a federal union to conclude treaties.
And although there was no such intention, a mistaken
conclusion of that kind might perhaps be reached by
the process of interpretation.

25. Mr. BELYAEV (Byelorussian Soviet Socialist
Republic) said that article 5, paragraph 2, reflected
the realities of international life and such norms of
contemporary international law as the inalienable
right of peoples and nations to self-determination and
sovereign equality. Its inclusion in the draft convention
would have a favourable effect on the development of
treaty practice. He could not agree with those who
had expressed the fear that the inclusion of the para-
graph might lead to interference in the internal affairs
of federal States, since paragraph 2 merely stated the
right of members of federal unions to conclude treaties
if that capacity was conferred upon them by the
federal constitution.

26. The Byelorussian SSR, like the other republics
of the Soviet Union, was a sovereign State which had
voluntarily united with the other republics to form the
Union of Soviet Socialist Republics. It had its own
Constitution, its own territory, the frontiers of which
could not be altered without its consent, its own
population and its own supreme legislative executive
and judicial organs. In virtue of that sovereign
status, the Byelorussian SSR was a subject of inter-
national law and counted among its sovereign rights
that of concluding and participating in international
treaties on a basis of absolute equality with other
subjects of international law. Thus, it was a founder
Member of the United Nations, a member of many
specialized agencies, and a party to over one hundred
bilateral and multilateral treaties. His delegation
therefore fully supported article 5 in the form in which
it had been approved by the Committee of the Whole.

27. Mr. BAYONA-ORTIZ (Colombia) said that at
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the first session of the Conference his delegation had
opposed the deletion of article 5, paragraph 2, in the
belief that the paragraph was in the interests of
members of federal unions. It had now become clear,
however, that the majority of delegations representing
such unions, for both legal and political reasons,
considered paragraph 2 neither necessary nor desirable.
It was even maintained that paragraph 1 was redundant
because its provisions followed directly from article 1.
Consequently to delete the entire article would in no
way affect the convention and would help to avoid
problems which might arise from a mistaken inter-
pretation of paragraph 2. For those reasons, and
particularly in view of the statements just made by
the representatives of Switzerland and India, as well
as for the reasons previously put forward by the
delegations of Canada, the United States, the Federal
Republic of Germany and Mexico, his delegation
would vote against the retention of article 5. If that
proposal were rejected, it would support the request
by Canada for a separate vote on paragraph 2 and
would vote against that paragraph.

28. Mr. ALVAREZ TABIO (Cuba) said it was a
matter of history that there were certain federal unions
which authorized their member states to conclude
international treaties within the limits permitted by
their constitutions. Also, there was no rule of inter-
national law which prevented member states of a
federal union from being given the capacity to
conclude treaties with third States. The fact that,
under article 1, the provisions of the convention
would apply to treaties between States did not prevent
the convention from establishing an exception to that
general rule, in order to satisfy the demands of existing
situations recognized by the United Nations.

29. The rule in paragraph 2 had been carefully drafted
and respected the sovereign will of multi-national
States by leaving the decision regarding capacity to
the provisions of their federal constitutions. Con-
sequently, his delegation could see no reason for not
including article 5 in the convention and would vote
for it.

30. Mr. ALVAREZ (Uruguay) said he had been par-
ticularly impressed by the points made by the Cana-
dian representative in regard to paragraph 2.

31. At the first session of the Conference, his
delegation had opposed paragraph 2 and it would now
vote against it for two main reasons. First, not only
was it an unjustified intervention in the domestic
affairs of States, but it implied that international law
surrendered to internal federal law one of its most
important functions, that of determining the subjects
of international law having capacity to conclude treaties,
In reality, the jus contrahendi of a member of a
federal State was not determined just by the constitu-
tion of that State; it depended also on whether other
States would consent to conclude treaties with it.

32. Secondly, it would be dangerous to adopt para-
graph 2 because then everything would depend on
the provisions of the constitution of the federal State.
A federal State would have a considerable advantage

over a non-federal State since, by creating political
subdivisions under cover of that provision, it could
bring a large additional number of subjects of inter-
national law into conferences and multilateral treaties,
thereby seriously upsetting, in its own favour, the
balance of votes and parties. His delegation therefore
supported the Canadian proposal for a separate vote
on paragraph 2 so that it could vote against that
paragraph.

33. Mr. BRAZIL (Australia) said that as a federal
State, Australia had a direct interest in paragraph 2,
and was one of a number of federal States which had
supported the deletion of paragraph 2 at the first
session.

34. His delegation did not deny that some members
of federal States possessed the capacity to conclude
treaties in certain instances. It did maintain, however,
that the retention of paragraph 2 could create difficul-
ties for some other federal States, whereas it had not
been demonstrated that its deletion would occasion
any real problems.

35. Some speakers had claimed that, since it would
be for the internal authorities of a State to interpret
the constitution, there was no need for concern, but
that point was not clearly stated in paragraph 2.
Moreover, there were other problems latent in para-
graph 2, such as that just mentioned by the Uruguayan
representative, namely, that of the role that interna-
tional law should play in the determination of the
treaty-making capacity of a member of a federal State.

36. Consideration of one aspect of the paragraph
was likely to expose in a clearer light other problems
which had not been apparent at first sight. Thus, at
the first session, the Committee of the Whole had
adopted an amendment to delete the phrase  States
members of a federal union ”. and substitute for it
the phrase “ Members of a federal union ”. That
amendment had taken account of the fact that mem-
bers of federal unions were normally not States for
purposes of international law, but at the same time
it had merely served to underline the inconsistency
between article 5 and article 1.

37. Although the problems raised by article 5 were
real and complex, their solution was simple: to delete
paragraph 2. That would expedite the task of the
Conference, which was to draw up a convention
dealing with treaties between States. The International
Law Commission had truncated the original article S,
but it had not gone far enough; the Conference should
complete what the International Law Commission had
begun and delete paragraph 2. He supported the
Canadian proposal for a separate vote on paragraph 2.

38. Mr. PHAM-HUY-TY (Republic of Viet-Nam)
said that in principle, internal sub-divisions, whatever
their title, did not possess international personality and
therefore did not possess the capacity to conclude
treaties. If the federal constitution granted such
capacity to members of a federal union, such mem-
bers might conclude treaties but only within the limits
laid down by the constitution, so that their capacity
was a capacity under internal law, not under inter-
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national law. The limits of the capacity of a state
member of a federal union could be interpreted only
in accordance with internal law. His delegation there-
fore considered that paragraph 2 constituted an impli-
cit attack on internal law, on the constitutional autonomy
of States and thus on the sovereignty of States.

39. Again, paragraph 2 might open the door to the
interpretation of the constitution of a federal union
by a foreign State anxious to enter into treaty relations
with a member state of the union. To speak in the
convention of the capacity of a member state of a
federal union to conclude treaties would constitute a
serious risk, since it might encourage such member
states to try to acquire that capacity to the detriment
of national unity. It would therefore be more prudent
to make no mention in the convention of any capacity
of member states of federal unions to conclude treaties,
it being understood that any federal union had the
right to confer that capacity on its member states.

40. His delegation supported the request for a separate
vote on paragraph 2.

41. Mr. GALINDO-POHL (El Salvador) said that
paragraph 2 of article 5 stated that the members of a
federal union possessed capacity to conclude treaties
when such capacity was admitted by the federal con-
stitution ““ and within the limits there laid down ™.
Both unitary and federal States acted in the inter-
national sphere within constitutional limits and yet no
reference was made to those limits in paragraph 1 of
article 5.

42. The text of article 43, as approved by the Com-
mittee of the Whole at the first session, limited the
defect of consent which might be invoked by reason
of the violation of a provision of internal law regarding
competence to conclude treaties, to cases in which
““ that violation was manifest and concerned a rule
of its internal law of fundamental importance . The
same article stipulated that a violation was manifest
“if it would be objectively evident to any State
conducting itself in the matter in accordance with
normal practice and in good faith . It was his
delegation’s understanding that article 43 applied
equally to members of a federal union and to unitary
States. Although article 5, paragraph 2, used the
words “‘ members of a federal union ™ instead of the
term proposed by the International Law Commission,
namely, ‘“ States members of a federal union ”, the
title of article 5, which covered both paragraphs, was
“ Capacity of States to conclude treaties”, and
article 1 said “ The present convention applies to
treatiecs between States ”. Article 5 was concerned
with capacity, and article 43 with competence, to
conclude treaties. Both referred to internal law, but
approached it in a different way. Whereas article 43
was couched in measured terms, it was obvious that
paragraph 2 of article 5 was much less cautious.

43. International law admitted that members of a
federal union possessed capacity to conclude inter-
national treaties if such capacity was established by
the federal constitution. The international legal
capacity of members of a federal union was the result

of two factors: the permissive rule of international law
and the corresponding rule of internal law which
authorized a member of a federal union to conclude
international agreements. The unconstitutional con-
sequences of the exercise of that authorization were
regulated, on the international plane, as far as com-
petence was concerned, by article 43, and any other
mention of limits as to capacity laid down by internal
law would involve an inequality between the treatment
of members of federal unions and that of other States.

44. Limits established by federal constitutions did of
course exist, but to mention them expressly would lead
to a lack of balance if they were not also mentioned
in relation to other States for which they also existed.
And if express reference were made to constitutional
limits as defining the international legal capacity of
members of federal unions, that could mean turning
internal constitutional problems into a subject for
international debate. Before the adoption of the
compromise solution for article 43, the International
Law Commission had stated in paragraph’ 8 of its
commentary to that article that *“ any questioning on
constitutional grounds of the internal handling of the
treaty by another Government would certainly be
regarded as an inadmissible interference in its affairs ™.
Atrticle 43 sought to prevent international obligations
from being affected by the complex problems of
internal law; but that wise attitude was not maintained
in article 5, paragraph 2, which amounted more to
an invitation to examine and discuss on the inter-
national plane regulations and problems of internal
law.

45. Legal doctrine, under the generic term * inter-
national legal capacity ”, distinguished between “ capa-
city ” in the strict meaning of the term, which was
the capacity recognized by international law of specific
entities, not exclusively sovereign States, to enter into
treaty obligations, and *“ authority ”, which related to
the recognition of that capacity by internal law.
According to that terminology article 5, paragraph 2,
as far as international legal capacity was concerned,
referred rather to the authorization received by mem-
bers of a federal union from the federal constitution
to enter into international obligations. Paragraph 2
might then read: *“ Members of a federal union may
conclude treaties when they are so authorized by the
federal constitution . But if it were desired to retain
the wording used in the draft convention, paragraph 2
could be shortened to read: “ Members of a federal
union may possess capacity to conclude treaties if
such capacity is admitted by the federal constitu-
tion ”. Since the purpose of article 5 was to determine
the capacity of States to conclude treaties, it must be
strictly limited to that objective, and that could be
achieved by the wording he had suggested, which
entailed the deletion of the last part of paragraph 2
of article 5.

46. His delegation could not support the present
wording of paragraph 2 and, unless it were amended,
preferred to see it deleted, as the Canadian representa-
tive had proposed.

47. Mr. STREZOV (Bulgaria) said that article 5 raised
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two distinct problems. Paragraph 1 laid down the
capacity of every State to conclude treaties, which
was an undeniable right, based on the sovereignty of
States. Very few delegations had cast doubts on the
need to include paragraph 1. Paragraph 2, on the
other hand, created a problem which should be dealt
with within the framework of the convention, for
treaties concluded between members of federal unions
and other States were a reality of contemporary inter-
national life, and the convention on the law of treaties
should therefore apply to such instruments. The
objection that paragraph 2 would open the door to
interference in the domestic affairs of federal States
was unfounded, since references to municipal law
were often found in international law, without thereby
providing a means of interference. The Bulgarian
delegation therefore supported article 5 as a whole.

48. Mr. JACOVIDES (Cyprus) said that Cyprus
neither was nor was likely to become a federal State,
so that the issue raised in article 5, paragraph 2, did
not affect it directly. Nevertheless, it was convinced
that the adoption of such a provision might enable
States to assume the right to interpret the constitution
of a federal State for themselves, and that would
constitute interference in the domestic affairs of the
federal State. Moreover, it regarded as untenable
the proposition that a federal constitution, which
represented the domestic law of a federal State, could
in itself determine matters relating to international
law,

49. For those reasons, and because of the practical
problems that might arise if such a provision were
included in the convention, Cyprus would vote for
the deletion of paragraph 2, as it had done during
the first session, although it would support paragraph 1,
which was based on the principle of the sovereign
equality of States.

50. The PRESIDENT invited the Conference to vote
first on paragraph 2 of article 5.

At the request of the representative of Brazil, the
vote was taken by roll-call.

Malta, having been drawn by lot by the President,
was called upon to vote first.

In favour: Monaco, Mongolia, Morocco, Nepal, Poland,
Romania, Syria, Turkey, Ukrainian Soviet Socialist Republic,
Union of Soviet Socialist Republics, United Arab Republic,
Yugoslavia, Afghanistan, Algeria, Bulgaria, Byelorussian Soviet
Socialist Republic, Central African Republic, Cuba, Czecho-
slovakia, Ecuador, France, Gabon, Hungary, Indonesia, Irag,
Ivory Coast, Kuwait, Madagascar.

Against: Malta, Mauritius, Mexico, Netherlands, New
Zealand, Nigeria, Norway, Pakistan, Panama, Peru, Philippines,
Portugal, Republic of Korea, Republic of Viet-Nam, San
Marino, Singapore, South Africa, Spain, Sweden, Switzerland,
Trinidad and Tobago, Uganda, United Kingdom of Great
Britain and Northern TIreland, United States of America,
Uruguay, Venezuela, Zambia, Argentina, Australia, Austria,
Barbados, Belgium, Bolivia, Brazil, Burma, Cameroon, Canada,
Ceylon, Chile, China, Colombia, Congo (Democratic Republic
of), Costa Rica, Cyprus, Denmark, Dominican Republic, El

Salvador, Ethiopia, Federal Republic of Germany, Ghana,
Greece, Guatemala, Guyana, Holy See, Honduras, India, Iran,
Ireland, Israel, Italy, Jamaica, Japan, Liberia, Liechtenstein,
Luxembourg, Malaysia.

Abstaining: Saudi Arabia, Senegal, Sierre Leone, Sudan,
Thailand, Tunisia, United Republic of Tanzania, Cambodia,
Congo (Brazzaville), Finland, Kenya, Lebanon, Libya.

Article 5, paragraph 2, was rejected by 66 votes
to 28, with 13 abstentions.

51. The PRESIDENT invited the Conference to vote
on article 5, as thus amended.

Article 5, as thus amended, was adopted by 88 votes
to 5, with 10 abstentions.

52. Mr. MERON (Israel), explaining his delegation’s
vote, said that article 5 dealt with two entirely distinct
matters. Paragraph 1 contained a general declaratory
statement on the capacity of States to conclude treaties,
which was indisputable and obvious. Indeed, that
proposition followed logically from article 1 of the
draft.

53. Paragraph 2, on the other hand, dealt with the
complex and delicate matter of the capacity of mem-
bers of a federal union to conclude treaties with
foreign States. The paragraph laid down a single
criterion for such treaty-making capacity, that of the
provisions of the federal constitution. Arguments
could be advanced for and against the advisability of
dealing with the subject in the convention; his dele-
gation, however, had shared the doubts expressed by
the International Law Commission concerning the
paragraph and the need for a provision of that kind.
In particular, it was concerned at the inadequacy of the
sole criterion proposed by the Commission, for although
the text of the constitution of a federal State was ex-
tremely important, it represented only a part of that
State’s internal law and could not be considered in
isolation from such other important factors as the
constitutional practice, the jurisprudence of the con-
stitutional courts, and the over-all framework of legal
relations and administrative arrangements between the
federal State and its constituent members. For those
reasons, and in view of the many serious objections
advanced by the delegations of federal States, Israel
had voted against paragraph 2, although it had sup-
ported paragraph 1.

54. Mr. HAYTA (Turkey) said that his delegation’s
vote in favour of paragraph 2 should not be interpreted
as a wish to allow interference in the domestic affairs
of federal States. It wished to place on record its
assumption that the fact that the majority of the Con-
ference had decided against the inclusion of para-
graph 2 did not affect the capacity of any member of
a federal union to conclude treaties, if that capacity was
admitted by the federal constitution and within the
limits there laid down.

55. Mr. BILOA TANG (Cameroon) said he wished to
explain his delegation’s vote on paragraph 2. Cameroon
was a federal State which, in drawing up its constitu-
tion only some ten years previously, had carefully
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delimited the rights and duties of members of the federal
union and those of the federal State itself. The right
of members of the federal union to conclude treaties
was not admitted in the constitution, and all negotia-
tions had to be conducted through the federal Ministry
of Foreign Affairs. Those considerations had led his
delegation to doubt the advisability of including para-
graph 2, because it might open the door to interpreta-
tions of his country’s constitution by foreign States or
international organizations. His delegation had there-
fore voted against paragraph 2.

Article 6!

Full powers

1. A person is considered as representing a State for the
purpose of adopting or authenticating the text of a treaty or
for the purpose of expressing the consent of the State to be
bound by a treaty if:

(2) He produces appropriate full powers; or

(b) It appears from the practice of the States concerned or
from other circumstances that their intention was to consider
that person as representing the State for such purposes and to
dispenses with full powers.

2. In virtue of their functions and without having to produce
full powers, the following are considered as representing their
State:

(a) Heads of State, Heads of Government and Ministers for
Foreign Affairs, for the purpose of performing all acts relating
to the conclusion of a treaty;

(b) Heads of diplomatic missions, for the purpose of adopting
the text of a treaty between the accrediting State and the State
to which they are accredited;

(c) Representatives accredited by States to an international
conference or to an international organization or onme of its

organs, for the purpose of the adoption of the text of a treaty in
that conference, organization or organ.

56. Mr. YASSEEN, Chairman of the Drafting Com-
mittee, said that the Drafting Committee had accepted
the Ghanaian amendment (A/CONF.39/L.7) to para-
graph 1(b) of article 6, in the belief that it clarified
the text.

57. The PRESIDENT invited the Conference to vote
on article 6.

Article 6 was adopted by 101 votes to none, with

2 abstentions.

Article 7 2

Subsequent confirmation
of an act performed without authorization

An act relating to the conclusion of a treaty performed by
a person who cannot be considered under article 6 as authorized
to represent a State for that purpose is without legal effect
unless afterwards confirmed by that State.

1 For the discussion of article 6 in the Committee of the
Whole, see 13th and 34th meetings.
An amendment was submitted to the plenary Conference
by Ghana (A/CONF. 39/L.7).

? For the discussion of article 7 in the Committee of the
Whole, see 14th and 34th meetings.

An amendment was submitted to the plenary Conference
by Romania (A/CONF.39/L.10).

58. Mr. YASSEEN, Chairman of the Drafting Com-
mittee, said that since it was clear from sub-para-
graphs 1(b) and 2(a), () and (c) of article 6 that full
powers need not be produced by a person before he
could be considered as representing a State for the
purpose of adopting or authenticating the text of a
treaty or for the purpose of expressing the consent of
the State to be bound by a treaty, the Drafting
Committee had considered that the use of the word
“ pouvoirs > in the French text and “ poderes ” in the
Spanish text might lead to confusion, and had therefore
replaced them by the words * autorisation” and
“ autorizacion ” respectively. The Drafting Committee
hal also replaced the words ““ as representing his
State ” by the words ‘““ as authorized to represent a
State . That was because in some cases a State might
be represented by a person who was not a national of
that State. A corresponding change had been made in
the other language versions of the text. The Drafting
Committee wished to make it clear that the word
“ confirmed ” in the last part of article 7 applied
equally to express confirmation and to tacit confirma-
tion.

59. The PRESIDENT asked the Chairman of the
Drafting Committee whether his Committee had
considered the amendment proposed by Romania
(A/CONF.39/L.10), to insert the words * the com-
petent authority of ” between the words “ confirmed
by ” and the words “ that State .

60. Mr. YASSEEN, Chairman of the Drafting Com-
mittee, said that the effect of the Romanian amendment
would be to restore the original wording of the Inter-
national Law Commission. The Drafting Committee
had found that only the State could determine which
was the competent authority in such a matter, and
that competent authority differed in different States.
Consequently, the Drafting Committee considered that
it was sufficient to refer to confirmation by the State,
instead of by the competent authority of the State.

61. Mr. SECARIN (Romania) said that his delega-
tion wished to maintain its amendment (A/CONF.39/
L.10), in order to restore the wording of article 7
as drafted by the International Law Commission and
already accepted by the Committee of the Whole.
His delegation considered that it was important to
make clear that only the competent authority could
complete the act in question when it had been
performed by a person not competent to do so under
the terms of article 6. The Drafting Committee’s text
was not as clear as the International Law Commission’s
text. Since sub-paragraph 1(c) of article 2 made it
clear that the competent authority had power to
conclude treaties, it must therefore be the competent
authority of a State only that had the power to confirm
an act performed without the required authorization,
in order to give it legal effect. The International Law
Commission’s text was more closely in accordance
with the provisions of articles 2 and 6, and with other
relevant articles of the convention. Moreover, the
Committee of the Whole had adopted that text by
87 votes to 2, with one abstention. The Romanian
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delegation proposed that that text be retained as the
final version of article 7, and hoped the Drafting
Committee would agree to reconsider the question.

62. Mr. YASSEEN, Chairman of the Drafting Com-
mittee, said that the Drafting Committee had not
intended to make any change in the substance of
article 7. It had considered that the change in
wording was a purely formal change, which lightened
the text and removed unnecessary wording. It was
the State itself that determined the authority competent
to perform a certain act. To say that confirmation
must be by a State was the same as saying that it
must be by the authority that the State considered
competent for that purpose, but there was no necessity
to specify that in the text.

63. The PRESIDENT asked the Chairman of the
Drafting Committee if the Drafting Committee was
willing to reconsider the text.

64. Mr. YASSEEN, Chairman of the Drafting Com-
mittee, said that the Drafting Committee would
reconsider the text if the Conference so wished.

65. The PRESIDENT suggested that the Conference
vote on article 7 and that the Drafting Committee
subsequently consider the two versions of the text and
decide which was to be preferred. It was his own
understanding that the meaning was exactly the same
in both cases.

66. Mr. SECARIN (Romania) said he had no objec-
tion to that procedure.’

Article 7 was adopted by 103 votes to none, with
two abstentions.

Article 8 ¢

Adoption of the text

1. The adoption of the text of a treaty takes place by the

consent of all the States participating in its drawing up except
as provided in paragraph 2.
2. The adoption of the text of a treaty at an international
conference takes place by the vote of two-thirds of the States
participating in the conference, unless by the same majority
they shall decide to apply a different rule.

67. Mr. YASSEEN, Chairman of the Drafting Com-
mittee, said that the only change that the Drafting
Committee had made to the text of article 8§ was a
change of wording affecting the French and Spanish
texts only. As in paragraph 1(a) of article 2, the
French word “ rédaction ” had been replaced by the
word * élaboration ”, and a corresponding change had
been made in the Spanish text.

68. The Drafting Committee had asked him to em-
phasize that it was for the Conference to decide

8 The Drafting Committee considered it unnecessary to make
any change in article 7. See 29th plenary meeting.
4 For the discussion of article 8 in the Committee of the
Whole, see 15th, 84th, 85th, 91st and 99th meetings.
An amendment was submitted to the plenary Conference
by Mexico and the United Kingdom of Great Britain and
Northern Ireland (A/CONF.39/L.12).

whether or not it wished the adoption of the text of
a treaty at an international conference to be by a
majority of two-thirds of the States participating in
the Conference, as provided by the present text of
article 8, or by a majority of two-thirds of the States
present and voting. The difference was important,
because the first-mentioned rule permitted those absent
or abstaining from the voting to prevent the adoption
of a text. That was a substantive question which must
be decided by the Conference and not by the Drafting
Committee.

69. Mr. PINTO (Ceylon) said that in the Committee
of the Whole his delegation had introduced an amend-
ment to article 8 (A/CONF.39/C.1/L.43) to add the
following new paragraph: “ 3. The adoption of the
text of a treaty by an international organization
takes place by action of a competent organ of such
organization according to its rules.”

70. His delegation considered that since article 8
appeared to offer an exhaustive enumeration of
methods of adopting a treaty, it might be desirable to
include a reference to the new but increasingly used
technique of the adoption of a treaty by action of the
competent organ of an international organization. It
was not clear whether article 4, which stated that the
application of the convention to a treaty adopted within
an international organization would be “ without pre-
judice to any relevant rules of the organization ”
applied also to the process of adoption of treaties
within an organisation, since article 4 might have been
intended to apply to such treaties only after they had
come into existence, instead of to their formulation
within the organization concerned. It should be made
clear whether the prior process of adoption was also
subject to the proviso in article 4 regarding the
relevant rules of the organization.

71. At the 99th meeting of the Committee of the
Whole, the Chairman of the Drafting Committee had
said that the amendment by Ceylon was not necessary
because the adoption of a treaty within an organiza-
tion was already covered by article 4 in the sense he
had already explained. On the understanding that
that interpretation of the scope of article 4 was correct,
the delegation of Ceylon would vote for article 8
as it stood, without any specific reference to the adop-
tion of treaties within international organizations.

72. Mr. GONZALEZ GALVEZ (Mexico) said that,
with regard to the question of the two-thirds majority
raised by the Chairman of the Drafting Committee in
relation to paragraph 2 of article 8, the Mexican
delegation considered that the words * participating
in the Conference ” should be replaced by the words
* present and voting . In accordance with United
Nations practice, the majority should be the majority
of those present and voting; absentees and abstentions
should not be taken into account. He supported the
view expressed by the representative of the Secretary-
General at the 84th meeting of the Committee of the
Whole. The question was certainly a matter of sub-
stance on which the Drafting Committee was not
competent to take a decision.
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73. Sir Francis VALLAT (United Kingdom) said he
agreed with the view expressed by the representative
of Mexico. The Chairman of the Drafting Committee
had called attention to a point of some importance;
the question was one of substance, and the Drafting
Committee had been correct in treating it as such.
Paragraph 2 as at present drafted could lead to difficul-
ties in the adoption of the text of a convention at
some future conference. He believed that the require-
ment of a majority of two-thirds of the States parti-
cipating in a conference for the adoption of the text
of the resulting convention was too restrictive, since
it might be difficult even to get a majority of two-
thirds of those present and voting. The conference
might then come to nothing, unless the same high
majority of States participating decided to apply a
different rule. It was questionable whether the diffi-
culty could be avoided by means of rules of procedure
drawn up in advance of the conference. In his view
the result might be to tie the hands of conveners of
future conferences unduly.

74. He therefore supported the Mexican representative’s
view that it was better to refer to the two-thirds
majority of those present and voting instead of those
participating in the conference.

75. Sir Humphrey WALDOCK (Expert Consultant)
said he had understood the representative of the
Secretary-General to have stated that he would inter-
pret the article, as proposed, to mean that under
United Nations practice it would still be possible to
apply the rule that abstentions would not count in
calculating a two-thirds majority. That was a ques-
tion of substance. The article as drafted by the Inter-
national Law Commission had been intended to give
some protection to minority elements in a conference,
particularly at the opening stages, before the adoption
of the rules of procedure. A two-thirds majority of
the States participating in the conference could, if it
so wished, decide that abstentions would not be included
in calculating a two-thirds majority. Not to include
all the States concerned in calculating the vote for the
rules of procedure would water down the protection
given by the clause. The question was a matter of
substance for Governments to decide, in consultation
with those with experience of the working of inter-
national conferences. In deciding, they would wish
to bear in mind that the idea behind the provision
was the protection of minority elements.

76. The PRESIDENT said the problem was a serious
difficulty of substance; the Conference must decide
whether it preferred the restrictive rule that would result
from the text proposed, or a more flexible rule. At
the present Conference a substantial number of States,
though participants in the Conference, were absent,
and their absence had the effect of changing the figure
for the majority of two-thirds required for the adoption
of each article. The second part of paragraph 2
provided a safeguard permitting a conference to decide
on some other majority if it so wished. However,
even with that safeguard, if the rule laid down in the
existing text were adopted, every conference must

take two steps. First, it must decide in advance
whether or not it wished the text to be adopted by a
majority of two-thirds of those present and voting;
otherwise the rule requiring the majority of two-
thirds of all of the participants would apply. Secondly,
in order to change the rule, it would be necessary to
obtain at least once a two-thirds majority of the
participating States. The question was one of great
importance for future conferences convened to adopt
treaties.

77. Mr. RUEGGER (Switzerland) agreed that the
question was one of the greatest importance for the
practice of international conferences convened either
under the auspices of the United Nations or by other
authorities. One major example of conferences con-
vened under other auspices was that which had
resulted in the adoption of the four Geneva Conven-
tions of 12 August 1949. Since matters of such
universal importance might be affected, the conference
should be cautious of binding all future international
conferences by strict rules. The Conference should
take more time to reflect on the matter, and seck
to find a more flexible and less restrictive formula.

78. Mr. YASSEEN (Iraq) said that his delegation
supported a text that would reflect the practice of the
United Nations. It was the practice of conferences
convened by the United Nations to adopt texts by a
majority of two-thirds of those present and voting.
To require a majority of two-thirds of all the partici-
pants would make it very difficult to adopt a text.
Furthermore, if a majority of two-thirds of all parti-
cipants was required in order to change the rule in
special circumstances, that would make it very diffi-
cult to make such a change if it were necesary for
any reason. Consequently, Iraq would support a text
reflecting United Nations practice.

79. Mr. ESCUDERO (Ecuador) said he supported the
view expressed by the representative of Mexico, and
endorsed by the representative of the United Kingdom,
that the text should reflect the practice of the United
Nations. In any case, the expression ‘ participating
in the conference ” was not altogether clear. It was
not sufficient to specify that the majority should be
two-thirds of those present and voting at the confer-
ence, since a large number of votes would be involved;
the text should make it clear that the rule applied to
those present and voting when the vote in question
was taken at the conference.

80. Mr. KHLESTOV (Union of Soviet Socialist
Republics) said that the text of article 8 was the
result of much hard work by the International Law
Commission, and represented a general consensus.
The principle of unanimity had many advantages and
had been applied with considerable success. However,
when the text of article 8 had been drafted, it had
been pointed out that in many international organiza-
tions, particularly those within the United Nations
system, a two-thirds majority rule was applied. The
text as it now stood reflected the two elements that
unanimity was desirable if possible, and that in practice
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it might be necessary to require a two-thirds majority.
It had already been approved by the Committee of the
Whole, and any re-examination of the text would
require a two-thirds majority of the present Con-
ference.

81. He did not believe that the text of paragraph 2
of article 8 could have the effect of harming the
activities of other organizations; the problem of
agreements drafted within international organizations
was adequately covered by article 4.

The meeting rose at 6.15 p.m.

NINTH PLENARY MEETING

Tuesday, 29 April 1969, at 10.35 a.m.
President: Mr. AGO (Italy)

Consideration of the question of the law of treaties in
accordance with resolution 2166 (XXI) adopted by
the General Assembly on 5 December 1966 (contin-
ued)

ARTICLES APPROVED BY THE COMMITTEE
OF THE WHOLE (continued)

Article 8 (Adoption of the text) (continued)

1. Mr. ESCHAUZIER (Netherlands) said that article 8,
paragraph 2 did not in any way affect the established
practice in the organizations in the United Nations
system or the current voting procedures in those
organizations or in conferences held under the auspices
of the United Nations or its subsidiary bodies.

2. Article 8 did not deal with treaties drawn up within
an international organization. Such treaties were
covered by the general provision in article 4 of the
conventions, as the International Law Commission had
stated in paragraph (6) of its commentary to article 8.
3. Article 8, paragraph 2 dealt with conferences
convened outside existing bodies. The participants in
such conferences would not necessarily have rules of
procedure from the beginning. In the initial phase
of their work the participants would therefore have
to agree on certain principles, including a voting
procedure for the adoption of the text of the treaty.
It would thus appear that stringent provisions with
regard to the required majority were warranted. The
participants were of course free to depart from the
provision in article 8, paragraph 2 and adopt more
flexible rules of procedure, but it was in the interests
of the participants in the conference to adhere to the
rule stated in article 8, paragraph 2, unless the
participating States decided by a two-thirds majority to
apply different rules. The participants in a conference
might also wish to adopt the standing rules of procedure
applicable to most United Nations conferences, but
there was no inherent link between article 8§,
paragraph 2, and what was known as United Nations
practice.

4. It would therefore be wrong and harmful to replace
the expression * participating in the conference ” in
paragraph 2 by the words ““ present and voting ” and to
interpret it in the sense of rule 37 of the rules of
procedure of the Conference on the Law of Treaties,
which provided that ““ representatives who abstain from
voting shall be considered as not voting ™.

5. The Netherlands delegation would therefore vote
for the existing wording of article 8, paragraph 2.

6. Mr. GONZALEZ GALVEZ (Mexico), introducing
the amendment by Mexico and the United Kingdom
(A/CONF.39/L.12), said that certain representatives,
in particular those of India and Iraq, had said they
were in favour of replacing the word * participating ”’
by the words ““ present and voting .

7. A number of States were regarded as participating
in the Conference, though their delegations were absent
or did not participate in the voting. The rule stated
in the amendment was based upon the practice of the
United Nations and the specialized agencies, which was
a standing practice save in such exceptional cases as
the election of members of the International Court of
Justice, where at the time of the vote account was taken
of the number of States participating.

8. The representative of Ecuador had asked at the
previous meeting that an addition should be made to
the amendment by Mexico and the United Kingdom
to the effect that it meant present and voting * when
the vote in question was taken at the conference .
That was implied in the text of the amendment, but
the Drafting Committec might consider the point in
order to make the wording of the new text clearer,
should the amendment be adopted.

9. Mr. ALVAREZ (Uruguay) said that the Conference
had the choice between two formulas, that of * States
participating in the conference ” and that of * States
present and voting ”. On mature reflection, the
Uruguayan delegation was in favour of the latter.

10. The International Law Commission had stated in
paragraph (5) of its commentary to article 8 that the
formula * participating in the conference ” tock account
of the interests of minorities, which might be quite a
substantial group. He himself believed that a
formulation of that kind had three drawbacks. First,
it was too rigid. Secondly, it was at variance with
the provisions of the United Nations Charter, with the
general practice followed within the United Nations,
and in particular at all codification conferences, and with
the rule laid down in rule 36 of the rules of procedure
of the present Conference concerning decisions on
matters of substance. Article 18 of the Charter
provided that decisions of the General Assembly on
important questions should be made by a two-thirds
majority of the members present and voting, and
United Nations practice and the rules of procedure of
codification conferences had adhered to that rule.
Thirdly, it presented the inevitable danger that as a
result of absenteeism, deliberate or not, States might
frustrate every effort to achieve practical results.

11. The * States present and voting ” formula proposed
by Mexico and the United Kingdom (A/CONF.39/
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L.12) was a way of avoiding the drawbacks he had
just listed. It was flexible; it took into account the
provisions of the Charter and United Nations practice;
and above all, it gave States the guarantee that if they
were present during the debate and participated actively
in the work — something which depended solely upon
themselves — they could make their voice heard.

12. If the formula governing the work of a conference
as important as the Conference on the Law of Treaties
was a good one, why should it not be adopted rather
than a more rigid formula which would be likely to
impede the development of international relations? The
formula had prevailed for more than twenty years
without substantial objection and would thus become
a principle governing all international conferences unless
some express provision was made to the contrary.

13. The formula * States present and voting * also
provided an inducement to all States to be present and
to take an active part.

14, For all those reasons, the Uruguayan delegation
was in favour of the formula proposed by Mexico and
the United Kingdom.

15. Mr. MATINE-DAFTARY (Iran) said that in his
view the question of the meaning of the word

“ participating ” in paragraph 2 was of great
importance.
16. The International Law Commission had not

explained in its commentary why it had preferred to
use the term * participating ”, but it had said in
paragraph (4) that “ when the General Assembly
convenes a conference, the practice of the Secretariat
of the United Nations is, after consultation with the
States mainly concerned, to prepare provisional or draft
rules of procedure ”. That was in fact the procedure
the Secretariat had followed for the Conference on
the Law of Treaties. The members of the Inter-
national Law Commission had considered that the
decision concerning the rules of procedure was normally
taken at the beginning of a conference by the States
participating in it and it would hardly be conceivable
that participants would absent themselves and abstain
at that particular time when the point at issue was
a matter vital to the conference’s work. Some members
of the International Law Commission had rightly
considered that a rule providing for a two-thirds
majority was essential in order to afford sufficient
protection to States which were in a minority at a
conference.

17. The Conference was therefore faced with two
formulas, namely “ participating ” and “ present and
voting 7, and it must make its choice.

18. Mr. MARESCA (Italy) said that the rule stated
at the beginning of paragraph 2 was a rule of common
sense. A treaty could not be adopted at an inter-
national conference unless it had obtained a two-
thirds majority; a simple majority would be quite
inadequate. On the other hand, the term ° States
participating ” in paragraph 2 of the text approved
by the Committee of the Whole was ambiguous. A
State might be invited to a conference, and even appoint
the members of its delegation, but abstain from actually

participating in the conference’s work. A State, too,
might not be present on the day the convention was
officially proclaimed. His delegation believed that
States in such cases could not be regarded as participat-
ing States.

19. He supported the amendment by Mexico and the
United Kingdom which embodied a well-known rule
to be found in the constitutions of many States.

20. Paragraph 2 laid down that every international
conference was free to choose its procedure, but placed
limits upon that freedom. The Conference on the Law
of Treaties was a United Nations conference and could
not ignore the procedure followed within the United
Nations.

21. Mr. KOULICHEV (Bulgaria) said that he was
against the amendment by Mexico and the United
Kingdom. The sponsors of the amendment were afraid
that the rule of the majority of two-thirds of the States
participating might give rise to difficulties in carrying
out the task of codifying international law, for example
by enabling a minority of States to prevent the adoption
of a treaty. His delegation was not sure that such
apprehensions justified abandoning the very sensible
voting procedure provided for by the existing wording
of paragraph 2. The great merit of that formula was
that it provided adequate protection for States which
were in a minority at the conference and thus encouraged
all participants to seek solutions that would take into
account the interests of the great majority of members
on the basis of a general agreement. The procedure
thus prevented the taking of decisions by a minority
of participants in the conference, as would be possible
if the rule of the majority of two-thirds of the States
present and voting was adopted. Such a formula was
particularly necessary in the international regulation of
matters of vital importance to States, such as disarma-
ment. In dealing with other matters, a voting rule
of that kind might appear too rigid. But in such cases
the residuary nature of the rule in paragraph 2 would
leave participants in the conference entirely free to
choose a more appropriate voting rule. Paragraph 2
covered cases in which the States concerned had not
reached agreement on the question before the conference
began, and laid down the procedure which the con-
ference should then follow in order to reach a decision
on voting procedure, while leaving to States the sovereign
authority to establish the voting rule applicable for the
adoption of the text of the treaty.

22. His delegation thought that the practical importance
of paragraph 1 of article 8 should not be overestimated.
In most cases, the major codification conventions of
modern times were drafted at conferences convened by
international organizations. The voting rule, which was
subject to approval by the conference, was generally
suggested by the international organization, and the
acceptance of that rule by the conference had never
yet given rise to any great difficulty.

23. His delegation did not therefore think that the
application of the present text of article 8, paragraph 2,
was likely to produce any undesirable effects in that
connexion, and it would therefore vote for the present
wording of paragraph 2.
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24, Mr. RUEGGER (Switzerland) said that article 8,
paragraph 2, dealt with a matter which had so far been
more a question of international practice or of procedure
at international conferences than of law.

25. His delegation fully understood that the International
Law Commission should have thought it desirable to
remove a factor of procedural uncertainty by mentioning
the rule applied by organizations of the United Nations
family.

26. The application in principle of the two-thirds
majority rule was in accordance with a trend that had
now gone so far as to appear irreversible. His delega-
tion had not wished to submit any amendment on the
point, but it would prefer the absolute presumption in
favour of the two-thirds majority rule to be less
automatic, and it would therefore be in favour of a
much more flexible formula.

27. It should be possible to adopt certain articles
dealing with problems which were less important from
the point of view of State sovereignty by a simple
majority instead of by a two-thirds majority. More-
over, such a procedure often helped to contribute to the
development of international law.

28. That had been the practice followed, for example
in the case of the 1949 Geneva Conventions — the
three revised Conventions and the new Convention —
for the Protection of War Victims. If those Conven-
tions had had to be adopted by a two-thirds majority,
a large number of their provisions, which had sub-
sequently been adopted by the whole international
community, would undoubtedly have had to be deleted.

29. It was true that the general rule provided that
States might decide to apply a rule other than the two-
thirds majority rule. But once the text of article 8
had been adopted it would be more difficult to depart
from that rule. He thought that the amendment by
Mexico and the United Kingdom improved the present
wording of paragraph 2 and his delegation would vote
for it.

30. Sir Humphrey WALDOCK (Expert Consultant)
said that the International Law Commission had been
much preoccupied with the questions of the sovereignty
of each conference to determine its voting procedure
and rules of procedure. At one time, the Commission
had even considered that it should not lay down any
rule at all, except to state in the most general terms
that it would be a matter for the States concerned to
decide the voting rule. But it had come to the
conclusion, for the reasons stated in the commentary,
that it would be desirable to lay down some residuary
rule so that a conference which began its work without
rules of procedure would find in the residuary rule a
ready-made means of proceeding.

31. When the Commission had used the phrase
* participating in the conference > it had not meant to
lay down a rigid rule that that must include every State
attending the Conference. The Commission had not
intended to deprive a conference of the right to decide
how to deal with certain problems, such as abstentions.
The rule was not intended to have such a rigid effect,

but since many delegations had interpreted it in that
way, the Conference must overcome the difficulty.

32. Article 8 laid down two rules: one concerned the
vote on the adoption of the text, and the other — the
real residuary rule — dealt with the possibility of
applying a rule other than the two-thirds majority rule.
The point of substance related to the expression
“ unless by the same majority they shall decide to
apply a different rule ”. That again was a matter for
the Conference. He had gained the impression that
many representatives thought that, since the Commis-
sion’s text could imply that abstentions might not be
left out of account in calculating the two-thirds majority,
the voting rule for the adoption of the text was too
strict for a conference drawing up a treaty, and he was
largely of that mind. It was, however, for the Con-
ference to decide whether the other rule, about the
majority by which it might be decided to apply a
different rule, should be strict or flexible.

33. The Drafting Committee should examine the effect
of any change in the rule on the interpretation of
paragraph 1. It was necessary to know whether an
abstention was or was not to be counted in establishing
unanimity.

34. It was very difficult to define what was meant by
an international conference; his impression was that the
majority of the representatives who had spoken on
the problem had started from the hypothesis that the
article was concerned only with large international
conferences, in particular conferences convened by
international organizations or organizations of the
United Nations family. But in fact paragraph 2 might
also cover conferences in which a comparatively
small number of States participated, and that should be
borne in mind in considering the decision to be taken.

35. Mr. ESCUDERO (Ecuador) said that the words
* present and voting ”’ were ambigous and might lead
to confusion. His delegation’s view, which it had put
forward at the previous meeting, was that the amend-
ment submitted by Mexico and the United Kingdom
should be changed to include the words ‘“ when the
vote in question was taken at the conference ” after
“ present and voting ”’.

36. Replying to the Mexican representative’s comment
on his suggestion, he agreed that the clause he wished
to add was implied in the word “ voting ”’; but the
wording of a legal text should be particularly precise.
The Drafting Committee might consider his suggestion,
which was purely one of form, if the amendment by
Mexico and the United Kingdom was adopted.

37. Mr. WARIOBA (United Republic of Tanzania)
said that the intention of the amendment to article 8
(A/CONF.39/C.1/L..103) which his delegation had
presented in the Committee of the Whole had been to
make the majority rule more flexible. It had been
criticized as making it possible for a conference to
decide to adopt the text of a treaty by simple majority.
The Drafting Committee, to which the amendment had
been referred by the Committee of the Whole, had
refused to take a decision on the ground that it was a
matter of substance; the amendment had therefore been
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put to the vote in the Committee of the Whole at the
91st meeting without further debate. The Tanzanian
delegation, while not fully convinced of the merits of
having such a rigid rule as that in paragraph 2 of
article 8, had decided not to vote against the article but
to abstain. However, the suggestion made by the
representative of Mexico at the previous meeting had
produced a spontaneous reaction against the rigidity of
the rule.

38. One of the main objections to the Tanzanian
amendment had been that it might lead to a decision
being taken by simple majority. But under its
provisions a conference could also decide to require
a three-quarters majority or even unanimity. Even if
the decision was to apply the simple majority rule, he
could not see anything wrong in that. If the interests
of the minority were strictly safeguarded at the time of
the adoption of the various provisions, the act of
adoption itself would be largely a procedural matter.

39. With regard to the specific proposals that had been
made, he thought that the present practice within the
United Nations family was both restrictive, in the sense
that it would prevent a conference from deciding on
its own procedure, and inherently dangerous. The
“ present and voting ” formula adopted in United
Nations bodies might be undesirable in the case of a
subject of such importance that it would be desirable
to obtain a sizeable majority of all the participants.
The formula was also dangerous in the sense that the
text of a treaty could be adopted by a majority, of
whatever size, of a handful of the participants.

40. His delegation was therefore more convinced than
ever that a conference should be left to decide its own
procedure. A decision should be taken on the sub-
stantive question of whether or not article 8 ought to
be made more flexible. If the Conference decided that
the majority rule should be made flexible, the delegation
of Tanzania would request that its amendment be
revived and referred to the Drafting Committee along
with the other proposals.

41. Sir Francis VALLAT (United Kingdom) said that
to require a majority of two-thirds of the States
participating in a conference would make the adoption
of the text of a multilateral treaty much more difficult
than under current United Nations practice. It would
be well to reflect on the consequences which would
follow if the rule stated in article 8, paragraph 2 were
to apply to the adoption of the convention on the law
of treaties. A treaty of more fundamental importance
in international law and for relations between States
was hard to imagine. If the rule was applied, the
temporary absence of delegations from the venue of the
conference, or from the conference hall itself, the
number of abstentions — all would combine to create
the most serious consequences with respect to the
possible adoption of the text. Even if all the articles
of the convention were adopted by a two-thirds majority
of the members present and voting, a number of
abstentions at the time of the vote on the convention
as a whole could prevent it from being adopted. If
the rule was unsatisfactory for the present Conference
it was equally unsatisfactory for future conferences.

It would be strange if the present Conference, after
having provided in its rules of procedure for a two-
thirds majority of the States present and voting, should
now lay down a more stringent rule for future
conferences. The wording of paragraph 2 proposed by
the International Law Commission had of course been
intended to protect minorities. But in seeking to protect
minorities the task of adopting texts of multilateral
treaties should not be rendered so difficult as to put
a brake on future development.

42. It was for those reasons that the United Kingdom
delegation had joined the delegation of Mexico in
sponsoring the amendment (A/CONF.39/L.12). If
the principle of that amendment was accepted, it would
of course be for the Drafting Committee to decide on
the precise wording. It might, for example, wish to
take into account the points made by the representative
of Ecuador. While the United Kingdom delegation
was not wedded to the precise text of the amendment,
it felt that the Conference should express a view on
the point of principle involved.

43. The PRESIDENT observed that various interpreta-
tions could be placed on the text, as the Expert
Consultant had pointed out. The International Law
Commission had of course not intended to propose a
wording so rigid as to require a majority of two-thirds
of the States registered at the Conference; the text was
nevertheless open to that interpretation. Accordingly,
the Conference must make its position clear with
respect to the two proposals before it. Moreover, the
delegation of Ecuador had presented a sub-amendment
to the joint amendment submitted by Mexico and the
United Kingdom, suggesting the use of the expression
‘“ present and voting when the vote in question was
taken at the conference ”. That formula presented
translation problems and it did not seem that the point
needed stressing, since that practice had always been
followed in the United Nations. He asked the
representative of Ecuador whether he insisted on
on pressing his proposal.

44. Mr. ESCUDERO (Ecuador) said that he had
merely made a suggestion in order to clarify the
wording of the amendment by Mexico and the United
Kingdom. He did not think that repetition was
necessarily superfluous in a legal text, but he would
accept the President’s decision so as not to cause
difficulties.

45. Mr. GALINDO-POHL (El Salvador) said that the
purposec of the Ecuadorian sub-amendment to the
amendment by Mexico and the United Kingdom was
to make it quite clear that the reference was to States
present and voting at the actual moment of the vote
in question. That was no doubt the intention of the
amendment by Mexico and the United Kingdom, but
the text of paragraph 2, as changed by that amendment,
did not bring that intention out sufficiently clearly, since
it referred to “ the States present and voting in the
conference ”. The act of adoption took place at a
precise and clearly established time. He therefore
proposed that the words “in the conference ” be
deleted, so that paragraph 2 would read: “ The adoption
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of the text of a treaty at an international conference
takes place by the vote of two-thirds of the States
present and voting, unless by the same majority they
shall decide to apply a different rule ”

46. Mr. GONZALEZ GALVEZ (Mexico) and Sir
Francis VALLAT (United Kingdom) said they accepted
the Salvadorian representative’s proposal.

47. The PRESIDENT said that the Conference still
had to take a decision on the Tanzanian proposal.
That proposal went somewhat further than the wordmg
proposed by Mexico and the Unlted Kingdom, since its
intention was to replace the words ““ unless by the same
majority they shall decide to apply a different rule ”
by the words “ unless it is decided during the conference
to apply a different rule . The latter wording did not,
however, indicate by what majority and in what manner
the conference could decide to adopt a different
majority.

48. Mr. WARIOBA (United Republic of Tanzania)
said that it would be a question of a rule of procedure,
and that under his proposal an international conference
would be free to decide by a simple majority to adopt
the text of a treaty by the same majority.

49. Mr. CARMONA (Venezuela) said that the
Tanzanian amendment (A/CONF.39/C.1/L.103) had
been rejected at the 91st meeting of the Committee of
the Whole by 51 votes to 27, with 16 abstentions. It
was therefore hard to see why the plenary Conference
should have to vote again on the same amendment.

50. The PRESIDENT said that, while it was true that
there had been a vote on that amendment, any
delegation was free to resubmit a rejected amendment
to the plenary.

51. He invited the Conference to vote on the amend-
ments to article 8, beginning with the Tanzanian
amendment, which was furthest from the Drafting
Committee’s text.

The Tanzanian amendment was rejected by 62 votes
to 11, with 23 abstentions.

52. The PRESIDENT put to the vote the amendment
by Mexico and the United Kingdom (A/CONF.39/
L.12), with the change suggested by the Salvadorian
representative.

The amendment was adopted by 73 votes to 106,
with 10 abstentions.

Article 8, as amended, was adopted by 91 votes to 1,
with 7 abstentions.

Statement by the Chairiman of the Drafting Committee
on articles 9-13

53. The PRESIDENT invited the Chairman of the
Drafting Committee to introduce the texts of articles 9,
9 bis, 10, 10 pis, 11, 12 and 13 approved by the
Committee of the Whole, the drafting of which had been
reviewed by the Drafting Committee.

54. Mr. YASSEEN, Chairman of the Drafting Commit-

tee, said that the Drafting Committee had made no
changes in the International Law Commission’s titles
of articles 9, 10, 11, 12 and 13 in the English, French
and Spanish versions. A few drafting changes had been
made in the titles of the Russian version of those
articles.

55. Article 9 bis was new. It originated in two amend-
ments submitted respectively by Belgium (A/CONF.39/
C.1/L.111) and by Poland and the United States (A/
CONF.39/C.1/L.88 and Add.1). The Drafting
Committee had based the title of the article on the titles
proposed in those two amendments.

56. Article 10 bis was also new, and derived from an
amendment submitted by Poland (A/CONF.39/C.1/
L.89). The Drafting Committee had retained the
title proposed in that amendment, but had corrected
the French translation, which had been inaccurate.

57. With regard to the texts of the articles, the Commit-
tee had merely made a few drafting changes. In
particular, in article 9, sub-paragraph (a), it had replaced
the word “ rédaction ” by the word “ élaboration ” and
the word “ redaccion ” by the word “ elaboracién ” in
the French and Spanish versions respectively. The
same change had already been made in article 8. In
article 9 bis, it had changed the order of the terms
“ approval ”, *“ acceptance ” and “ accession >’ so that
they followed the order in which those terms were
enumerated in article 2, paragraph 1 (b). The Drafting
Committee had also added the conjunction “ or ” at
the end of paragraph 1 (b) of article 10, in order to
make it clear that that paragraph did not call for the
fulfilment of all the conditions laid down in the various
sub-paragraphs. The same change had been made at
the end of sub-paragraph (a) of article 10 bis.

Article 91

Authentication of the text

The text of a treaty is established as authentic and definitive:

(a) By such procedure as may be provided for in the text
or agreed upon by the States participating in its drawing up;
or

(b) Failing such procedure, by the signature, signature ad
referendum or initialling by the representatives of those States
of the text of the treaty or of the Final Act of a conference
incorporating the text.

58. Mr. WARIOBA (United Republic of Tanzania)
introduced an amendment to article 9 (A/CONF.39/
L.11), reversing the order of the two sub-paragraphs of
the article. The amendment would bring the text of
the article into line with that of the article immediately
following, article 9 bis, and would result in a clearer
expression of the rule. It would also, as the Expert
Consultant had advocated, result in a suitable consolida-
tion of the means of authenticating the text of a treaty.
Although the amendment might seem a substantive one,
his delegation hoped that it would simply be referred
to the Drafting Committee.

1 For the discussion of article 9 in the Committee of the
Whole, see 15th and 59th meetings.
An amendment was submitted to the plenary Conference
by the United Republic of Tanzania (A/CONF.39/L.11).
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59. Mr. YASSEEN, Chairman of the Drafting Commit-
tee, said that the Drafting Committee had already
examined the matter raised in the amendment by the
United Republic of Tanzania, and had finally decided
in favour of the text now before the Conference.

The amendment by the United Republic of Tanzania
(A/CONF.39/L.11) was rejected by 47 votes to 20,
with 30 abstentions.

Article 9 was adopted by 98 votes to none,
with 3 abstentions.

Article 9 bis?

Means of expressing consent to be bound by a treaty
The consent of a State to be bound by a treaty may be
expressed by signature, exchange of instruments constituting

a treaty, ratification, acceptance, approval or accession, or by
any other means if so agreed.

60. Mr. DENIS (Belgium) introduced an amendment
(A/CONF.39/L.13) which he said was purely a matter
of drafting. The words “ exchange of instruments ”
should be replaced by the words “ exchange of letters
or notes ”, since the expression ‘‘ exchange of in-
struments ” was traditionally kept for the exchange of
instruments of ratification, whereas the case covered
by article 9 bis was in fact the exchange of letters or
notes. In the French text the word “ moyen ”’ should be
replaced by the word “ mode ” which was the word
customarily used; moreover, it was used in the title of
the article.

61. Mr. NAHLIK (Poland) stressed the importance of
article 9 bis, which his delegation had submitted in the
form of an amendment (A/CONF.39/C.1/L.88 and
Add.1) at the first session of the Conference and which
the United States delegation had co-sponsored. At the
15th meeting of the Committee of the Whole he had
given the reasons for adopting an article to serve as an
introduction to the provisions on the various means by
which a State could express its consent to be bound by
a treaty.

62. The International Law Commission had devoted
three of its draft articles — articles 10, 11 and 12 —
to the various means of expressing consent to be bound
by a treaty; but they did not exhaust the matter, since
they left out treaties concluded by an exchange of
instruments. In such cases it was simply the act of
exchange that should be regarded as constituting the
expression of the consent of the parties to be bound
by the agreement. Such agreements were certainly to
be considered as treaties, since they were “ in written
form ” and “ embodied in two or more related in-
struments ”’, within the meaning of article 2, para-
graph 1 (a) of the convention. As treaties of that type
were becoming more and more frequent, the Polish
delegation had thought it useful, at the first session of
the Conference, to propose the inclusion of a new

2 For the discussion of article 9 bis in the Committee of the
Whole, see 15th, 18th and 59th meetings.
An amendment was submitted to the plenary Conference
by Belgium (A/CONF.39/1.13).

article 10 bis (A/CONF.39/C.1/1.89) ? governing the
case of such treaties and to mention that special type
of treaty in article 9 bis in addition to all the others.

63. Article 9 bis did not however expressly mention all
the means that could be used for expressing a State’s
consent to be bound by a treaty. In international law
States were free to use procedures suited to any given
case, and practice introduced new forms and new
procedures from time to time.

64. There was one in particular which had great impor-
tance for the new African and Asian States, namely the
declarations often made by such States after having
acceded to independence, to the effect that they still
considered themselves bound by some of the treaties
concluded by the former colonial Power, in respect,
for example, of the territory which had become an
independent and sovereign State. Since there were as
yet no detailed rules on succession in respect of
treaties, declarations of that kind constituted a distinct
means of expressing consent to be bound by a treaty.
The International Law Commission’s preparatory work
on the question of State succession confirmed that view.
And the final clause of article 9 bis ““ or by any other
means if so agreed ” would allow such declarations to
be taken into consideration as one of the means of
expressing consent to be bound by a treaty.

65. The Belgian amendment (A/CONF.39/L.13) to
replace the words “ exchange of instruments > by the
words ‘“ exchange of letters or notes ~’ would surely not
improve the text, since it would unduly restrict the
article’s scope. The exchange of letters or notes was
certainly the most frequent case of its kind but it was
not the only one, since there might be an exchange of
memoranda, aide-mémoires, and so on. It would be
better, therefore, to keep the words “ Exchange of
instruments .

66. There was no need to replace the word “ moyen ”
by the word “ mode ” in French text of article 9 bis,
since “ moyen ” was used throughout the convention.
He had no objection, however, to the amendment being
referred to the Drafting Committee.

67. Sir Humphrey WALDOCK (Expert Consultant)
said he agreed generally with the Polish representative’s
comments, but he would hesitate go quite so far in the
delicate question of State succession. He hoped that
the Conference would not make any assumptions about
the status of the declarations to which the Polish
representative had alluded, so far as State succession
was concerned.

68. Mr. MOLINA ORANTES (Guatemala) said that
articles 9 bis and 10 had been very fully discussed at
the first session. Guatemala had stated its support of
a residuary rule to be applied where the States concerned
had not defined the means of expression by which they
consented to be bound by a treaty, since consent to a
treaty should, in its view, be expressed by ratification.
In Guatemala the procedure by which international
treaties were ratified was to some extent of a mixed type,

¢ For text, see 17th meeting of the Committee of the Whole,
para. 64.
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involving both legislative and executive action. The
executive alone did not commit the people. The
legislature was not always in a position to endorse
beforehand a text in course of negotiation of which it
had no cognizance. It was for such purely constitu-
tional reasons that the Guatemalan delegation would
not be able to support articles 9 bis and 10.

69. At the first sessions of the Conference some
delegations had advocated a simplification of the means
of expressing consent to be bound by a treaty in view
of the growing number of treaties in simplified form.
He did not believe that too general a view should be
taken, since in any event account must be taken of
the object of the treaty, and legislative control was
exercised in different ways, depending whether it was
an agreement, for example, on compulsory arbitration,
which in Guatemala had to be approved by a majority
of two-thirds of the Congress, or an agreement on
satellites, which could be approved merely by simple
majority.

70. Mr. MARESCA (Italy) said he fully supported the
Belgian amendment, which in fact was similar to
proposals made by the Italian delegation to the Drafting
Committee at the first session.

71. Mr. YASSEEN, Chairman of the Drafting Commit-
tee, said that he regarded the first part of the Belgian
amendment, whereby the words “ exchange of in-
struments ” would be replaced by the words ““ exchange
of letters or notes ”, as a substantive change, because
it would restrict the scope of the article as approved by
the Committee of the Whole. It was therefore for the
Conference to take a decision on the matter.

72. On the other hand, the Drafting Committee would

be prepared to examine the second part of the Belgian
amendment.

73. Mr. DENIS (Belgium) said that he had submitted
his delegation’s amendment on the understanding that
article 9 bis related solely to cases of exchanges of
letters or notes, but the discussion had shown that there
might be other cases. He therefore withdrew the first
part of his amendment.*

74. The PRESIDENT said that the second part of the
Belgian amendment (A/CONF.39/L.13) would be
referred to the Drafting Committee.” He invited the
Conference to vote on the text of article 9 bis.

Article 9 bis was adopted by 100 votes to none, with
3 abstentions.

Article 106

Consent to be bound
by a treaty expressed by signature
1. The consent of a State to be bound by a treaty is expressed
by the signature of its representative when:

(@) The treaty provides that signature shall have that effect;

2 But see next meeting, para. 2.

5 The Drafting Committee came to the conclusion that it
could not accept the amendment. See 29th plenary meeting,

8 For the discussion of article 10 in the Committee of the
Whole, see 17th and 59th meetings.

() It is otherwise established that the negotiating States
were agreed that signature should have that effect; or

(¢) The intention of the State to give that effect to the
signature appears from the full powers of its representative or
was expressed during the negotiation.

2. For the purposes of paragraph 1:

(@) The initialling of a text constitutes a signature of the
treaty when it is established that the negotiating States so
agreed;

(b) The signature ad referendum of a treaty by a represen-
tative, if confirmed by his State, constitutes a full signature of
the treaty.

75. Mr. ESCHAUZIER (Netherlands) asked for a
separate vote on the words ““ or was expressed during
the negotiation ” at the end of paragraph 1 (c). An
oral proposal to delete those words had been made at
the first session.” He thought those words should be
deleted because they might cause confusion by implying
that the representative of the State could himself
express the intention “ to give that effect to the
signature , or that he could alter his full powers.

76. He also asked that a separate vote be taken in due
course on the same words in article 11, paragraph 1 (d),
which raised the same difficulties.

77. Mr. BINDSCHEDLER (Switzerland) asked for a
separate vote on paragraph 2 (a) of article 10, and said
that he would vote against that sub-paragraph. Initial-
ling could never express consent to be bound and could
never have the same legal force as signature. The
provision was meaningless and would only cause
confusion over the procedure for the conclusion of
treaties.

78. Mr. YASSEEN, Chairman of the Drafting Commit-
tee, said that the objection raised by the Netherlands
representative had been carefully considered by the
Drafting Committee. Its members had taken the view
that paragraph 1 (¢) could not refer just to any statement
by the representative of a State, but only to the fact that
the intention of the State to give the requisite effect
to the signature had been expressed during the negotia-
tion. The Drafting Committee had therefore thought
it unnecessary to alter the wording of the provision.

79. Mr. MATINE-DAFTARY (Iran) said that the
consent of a State to be bound by signature was an
exception to the rule, and should therefore be treated
very strictly, like all exceptions. He agreed with the
Netherlands representative that paragraph 1(c) should
end with the words “* full powers of its representative .
As they stood, the concluding words made the provision
too flexible and might be a source of misunderstanding.

80. Mr. EUSTATHIADES (Greece) said that he
endorsed the comments of the Netherlands and Iranian
representatives. Nevertheless, the need might arise
during the negotiations for recourse to the exception
provided for in paragraph 1 (c), and in that case the
representative would have to have the requisite full
powers, which would not necessarily be his initial full
powers. The concluding words of paragraph 1 (c¢)

" See 17th meeting, para. 47.
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should therefore be deleted, as the Netherlands
representative had suggested, and the words * the full
powers ”’ should be replaced by the words “ full
powers 7.

81. Sir Humphrey WALDOCK (Expert Consultant)
pointed out that the question of full powers was
covered more fully in article 6. Article 10, para-
graph 1 (c) related to the case of an agreement in
simplified form where a State’s practice might be to
follow a simple procedure, and where it might be stated
during the negotiations that a signature was to be
binding. Such cases were extremely common, and he
did not think that the provision should give rise to
difficulties.

82. The PRESIDENT invited the Conference to vote
on the words “ or was expressed during the negotia-
tion ” in article 10, paragraph 1 (c).

The words in question were retained by 54 votes
to 26, with 19 abstentions.

83. Mr. EUSTATHIADES (Greece) said that his
proposal to replace the words ‘‘ the full powers ” by
the words * full powers ” would only have applied if the
concluding words of paragraph 1 (¢) had been deleted.
In view of the result of the vote on those words, he
withdrew his proposal.

84. The PRESIDENT put paragraph 2 (@) to the vote
separately, as requested by the Swiss representative.

Article 10, paragraph 2 (a), was retained by 74 votes
to 15, with 12 abstentions.

Article 10 was adopted without change by 95 votes
to 1, with 5 abstentions.

85. Mr. HAYTA (Turkey) said that he had abstained
in the vote on article 10 in view of the comments made
by the Turkish representative at the 17th meeting of
the Committee of the Whole on the question of consent
to be bound by a treaty.

The mecting rose at 1.15 p.m.

TENTH PLENARY MEETING

Tuesday, 29 April 1969, at 3.15 p.m.
President: Mr. AGO (Italy)

Consideration of the question of the law of treaties in
accordance with resolution 2166 (XXI) adopted by

the General Assembly on 5 December 1966 (contin-
ued)

ARTICLES APPROVED BY THE COMMITTEE
OF THE WHOLE (continued)

1. The PRESIDENT invited the Conference to continue

its consideration of the articles approved by the Commit-
tee of the Whole.

Article 10 bis!

Consent to be bound by a treaty expressed
by an exchange of instruments constituting a treaty
The consent of States to be bound by a treaty constituted by
instruments exchanged between them is expressed by that
exchange when:
(a) The instruments provide that their exchange shall have
that effect; or

(b) It is otherwise established that those States were agreed
that the exchange of instruments should have that effect.

2. Mr. DENIS (Belgium) said that his delegation’s
amendment to article 10 bis (A/CONF.39/L.14) had a
connexion with its amendment to article 9 bis
(A/CONF.39/L.13) which he had withdrawn at the
previous meeting. Upon reflexion, however, he now
felt that both amendments should be considered by the
Drafting Committee, since they would improve the
wording of the two articles without restricting in any
way their provisions of substance. The terms * letters ”
and “‘ notes ” covered the memoranda, aides-mémoires
and notes verbales to which the Polish representative
had referred. Surprise had been expressed that ratifica-
tion, accession, exchanges of letters and so forth should
be placed on the same footing, and it had been asked
whether, in the case of exchanges of letters, it was
not the signatures, rather than the exchange, which
constituted the means of expressing consent. Part of
the reply to that question was of course the fact that
notes exchanged were as often as not unsigned and that
their reciprocal delivery was in such cases the means
of expressing consent.

3. The PRESIDENT said that, if there were no objec-
tion, he would consider that the Conference agreed to
refer the Belgian amendments to article 9 bis and 10 bis
(A/CONF.39/1..13 and L.14) to the Drafting Commit-
tee, for that Committee to take them into account in
the drafting of those articles, without changing the
substance.?

It was so agreed.

Article 10 bis was adopted by 91 votes to none.

Article 113

Consent to be bound by a treaty expressed
by ratification, acceptance or approval

1. The consent of a State to be bound by a treaty is
expressed by ratification when:

(a) The treaty provides for such consent to be expressed by
means of ratification;

(b) It is otherwise established that the negotiating States
were agreed that ratification should be required;

(¢) The representative of the State has signed the treaty
subject to ratification; or

1 For the discussion of article 10 bis in the Committee of
the Whole, see 17th, 18th and 59th meetings. An amendment
was submitted to the plenary Conference by Belgium
(A/CONF.39/1.14).

2 The Drafting Committee came to the conclusion that it
could not accept the amendments. See 29th plenary meeting.

3 For the discussion of article 11 in the Committee of the
Whole, see 18th and 61st meetings.
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(d) The intention of the State to sign the treaty subject to
ratification appears from the full powers of its representative
or was expressed during the negotiation.

2. The consent of a State to be bound by a treaty is expressed
by acceptance or approval under conditions similar to those
which apply to ratification.

Article 11 was adopted by 94 votes to none.

Article 12 ¢

Consent to be bound by a treaty expressed by accession

The consent of a State to be bound by a treaty is expressed
by accession when:

(a) The treaty provides that such consent may be expressed
by that State by means of accession;

(b) It is otherwise established that the negotiating States
were agreed that such consent may be expressed by that State
by means of accession; or

(c) All the parties have subsequently agreed that such consent
may be expressed by that State by means of accession.

4. Mr. MUUKA (Zambia) said that his delegation had
endeavoured, through informal negotiations, to find a
wording which would broaden the provisions of sub-
paragraph (b) so as to facilitate accession to multilateral
treaties by the largest possible number of States. Since
those negotiations had not led to any promising results
and it had become clear that any proposal by his
delegation would only meet the same fate as the proposal
for an article 5 bis, it had decided not to put forward
any proposal for the present.

5. Mr. USENKO (Union of Soviet Socialist Republics)
said that his delegation would oppose article 12 as it
now stood.

6. A progressive approach to the question of accession
to treaties demanded that participation in multilateral
treaties, particularly general multilateral treaties, should
be open to the largest possible number of States, in
accordance with the principle of universality and in
furtherance of the general aims of co-operation between
States with different political, economic and social
systems.

7. The present text of article 12 was a reflection of the
reactionary trend which hindered the development of
co-operation between States, encouraged the creation
of closed groups of States, and endeavoured to discrim-
inate against socialist countries and developing countries.
The statement in sub-paragraph (b) that the agreement
of the negotiating States was required in order that a
State could become a party to the treaty by means of
accession was an attempt to give legal expression to
the reactionary trend to which he had referred, in that
it would have the effect of limiting international co-
operation and of promoting discrimination against
socialist countries and developing countries. His
delegation would therefore vote against article 12. If
article 12 were rejected, that would not leave a gap in
the convention, since a compromise formula could

1 For the discussion of article 12 in the Committee of the
Whole, see 18th and 105th meetings.

doubtless be found which would prove acceptable to
all.

8. Mr. pE CASTRO (Spain) said that his delegation
maintained its position with regard to article 5 bis and
would therefore vote in favour of article 12. Tt would
again urge the Conference, as it had already done at
the 89th meeting of the Committee of the Whole, to
adopt a declaration or resolution on the principle of
universality.

9. Mr. HARASZTT (Hungary) said that article 12, in
so far as it stated that it was possible to become a party
to a treaty by accession, expressed a unanimously
accepted principle of international law and reflected
State practice. Nevertheless, there were certain treaties
which ought to be open to accession by all States.
During the discussion on the proposed article 5 bis, his
delegation had given its reasons for sponsoring that
proposal, and those reasons applied equally to the right
of States to accede to treaties. Consequently, unless that
right of accession were recognized in article 12, his
delegation would not be able to vote in favour of the
article.

Article 12 was adopted by 73 votes to 14, with
8 abstentions.

Article 135

Exchange or deposit of instruments of ratification, acceptance,
approval or accession

Unless the treaty otherwise provides, instruments of ratifi-
cation, acceptance, approval or accession establish the consent of
a State to be bound by a treaty upon:

(a) Their exchange between the contracting States;

(b) Their deposit with the depositary; or

(¢) Their notification to the contracting States or to the
depositary, if so agreed.

10. Mr. DENIS (Belgium) said he would like to have
some clarification of the meaning to be attached to the
concluding words of the article, * if so agreed ”. It
was difficult to see what those words covered bearing
in mind the opening proviso *“ Unless the treaty other-
wise provides ”, which implied that the article contained
a residuary rule. Moreover, it was not clear whether
the words “ if so agreed ” referred to the notification
or to the time at which the consent of a State would be
considered to have been established, or to both.

11. Sir Bumphrey WALDOCK (Expert Consultant)
said that the three cases set out in sub-paragraphs (a),
(b) and (c¢) constituted three alternatives. The first
two referred to the more usual methods of establishing
consent. The third dealt with the rather more special
notification procedure, and the purpose of its concluding
words “if so agreed ”, was to indicate that sub-
paragraph (c¢) would not apply unless it were so decided.
However, the words were not absolutely necessary and,
if any ambiguity resulted from their inclusion, he
thought they could be dispensed with. Those words

5 For the discussion of article 13 in the Committee of the

Whole, see 18th, and 61st meetings.
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had however been included in the text of article 13
from the outset by the International Law Commission
itself.

12. Mr. YASSEEN (Iraq) said that, personally, he was
inclined to share the view of the Expert Consultant
that the words ““ if so agreed  could safely be dropped.

13. Sir Francis VALLAT (United Kingdom) said that
he was in favour of retaining the words * if so agreed ”,
which clearly referred only to the provisions of sub-
paragraph (c). The provisions of sub-paragraphs (a)
and (b) would apply in any circumstances, but those
of sub-paragraph (¢) would apply only if so agreed
between the States concerned, and it was appropriate
to make the position clear in that respect.

14. Mr. ESCUDERO (Ecuador) suggested the insertion
in the Spanish version of the conjunction “ o ” at the
end of sub-paragraph (a), as had already been done
at the end of sub-paragraph (b). That would make
it absolutely clear that the three sub-paragraphs
envisaged three separate and distinct cases.

15. Sir Humphrey WALDOCK (Expert Consultant)
said that, in the English version, the conjunction ““ or ”
at the end of sub-paragraph (b) made it perfectly
clear that there were three alternatives; there was no
need to insert the word “ or 7 at the end of sub-
paragraph (a). The suggestion relating to the Spanish
text should be referred to the Drafting Committee; but
he would point out, that there were many other articles
in which the same form of drafting had been used.

16. Mr. EUSTATHIADES (Greece) said he strongly
urged that the wording of article 13 should be retained
unchanged. There was no need to insert the
conjunction “ or ” at the end of sub-paragraph (a);
the text as it stood made it clear that it dealt with
three alternatives. The first two, in sub-paragraphs (a)
and (), referred to the normal rule, which was reflected
in the title of the article; that title, however, did not
cover the exceptional case mentioned in sub-
paragraph (c).

17. It would be possible to improve the wording of
article 13 by breaking it up into two paragraphs. The
first would deal with the normal cases set forth in
sub-paragraphs (a) and (b); the second would deal
with the exception in sub-paragraph (c¢) and could be
worded to read: ‘ If so agreed, the notification to
the contracting States, or to the depositary, of the
instruments of ratification, approval or accession shall
establish the consent of a State to be bound by a treaty.”
He was not making any formal proposal, however, as
he did not wish to burden the Drafting Committee
with a new task. He was prepared to accept the
text as it stood, with the retention of the concluding
words “ if so agreed ”, which were necessary.

18. Mr. DENIS (Belgium) said that he had not proposed
the deletion of the words *“if so agreed ”, but had
merely asked for clarification of their meaning and
effect. He had the impression that article 13 had been
intended to serve the dual purpose of setting out the
procedures whereby instruments were communicated

and at the same time determining the moment at
which consent was established. The drafting could
perhaps be improved by dissociating the two ideas.
The present text, with the qualification “ if so agreed ”
for sub-paragraph (c), described the position in so far
as the choice of procedure was concerned. As for
the moment at which consent was established, the
rule surely was that, unless the treaty otherwise
provided, it was, according to the case, (@) the moment
when the instruments were exchanged between the
contracting States, (b) the moment when they were
deposited with the depositary, or (¢) the moment when
they were notified.

19. Sir Humphrey WALDOCK (Expert Consultant)
said that if the words “ if so agreed ” did create the
misunderstanding which the Belgian representative had
in mind, they should, in his opinion, be deleted. They
would seem to have been included because sub-
paragraph (c¢) referred to rather special methods which
were becoming very common in current practice.

20. The PRESIDENT said that the matter was one
which could be dealt with by the Drafting Committee.
He invited the Conference to vote on article 13.

Article 13 was adopted by 99 votes to none, with
1 abstention.®

Statement by the Chairman of the Drafting Committee
on articles 14-18

21. Mr. YASSEEN, Chairman of the Drafting
Committee, said that, in order to bring it into line
with the titles of articles 9 bis, 10, 10 bis, 11 and 12,
the Drafting Committee had amended the title of
article 14 to read “ Consent to be bound by ™ instead
of “ Consent relating to”. At the beginning of
paragraph 1, it had deleted the words “to the
provisions ” after “ without prejudice ”, since those
words were not to be found in the similar expressions
in articles 23 bis and 62; in the Spanish version the
words “de lo dispuesto en” had been added. In
the English text, the Drafting Committee had replaced
the expression “ made plain” in paragraph 2 by
“ made clear ” in order to bring it into line with the
usual terminology of the convention.

22. In the title of article 15, the Drafting Committee
had deleted the words “ of a State ” after the word
“ obligation ”, in order to simplify the wording, since
it was obvious that it referred to an obligation of a
State.

23. In the title of Section 2, the Drafting Committee
had adopted an amendment by Hungary (A/CONF.39/
C.1/L.137) to delete the words “ to multilateral treaties
after the word  reservations ”, since the adjective
“ multilateral ” did not modify the noun * treaty ” in
the definition of a reservation given in article 2,
paragraph 1 (d); that did not, of course, prejudice the
question of reservations to bilateral treaties.

24. The Drafting Committee had also made a few
minor drafting changes in articles 16, 17 and 18, of

6 No change was made by the Drafting Committee.
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which he need mention only two. First, in order to
make the text of article 16 a little clearer, it had
reworded sub-paragraph (b) to read “ the treaty provides
that only specified reservations, which do not include
the reservation in question, may be made; or ”. The
second was to article 18. The text approved by the
Committee of the Whole for paragraph 2 of that article
referred to the formulation of a reservation “ on the
occasion of the adoption of the text or upon signing
the treaty subject to ratification, acceptance or
approval . However, neither article 16 nor article 2,
paragraph 1 (d) referred to the formulation of a
reservation without adopting the text of a treaty; the
Committee had therefore deleted the words “ on the
occasion of the adoption of the text ” in article 18,
paragraph 2.

Article 147

Consent to be bound by part of a treaty
and choice of differing provisions

1. Without prejudice to articles 16 to 20, the consent of a
State to be bound by part of a treaty is effective only if the
treaty so permits or the other contracting States so agree.

2. The consent of a State to be bound by a treaty which
permits a choice between differing provisions is effective only
if it is made clear to which of the provisions the consent
relates.

Article 14 was adopted by 99 votes to none.

Article 158

Obligation not to defeat the object and purpose
of a treaty prior to its entry into force

A State is obliged to refrain from acts which would defeat
the object and purpose of a treaty when:

(a) It has signed the treaty subject to ratification, acceptance
or approval, until it shall have made its intention clear not
to become a party to the treaty; or

(b) It has expressed its consent to be bound by the treaty,
pending the entry into force of the treaty and provided that
such entry into force is not unduly delayed.

25. Mr. WYZNER (Poland) said that article 15 referred
to two situations where a State was obliged to refrain
from acts which would defeat the object and purpose
of the treaty. In its present wording, sub-paragraph (a)
was somewhat restrictive, since signature, it would seem,
was not the only way in which a State could express
its intention to be bound by a treaty. Such an intention
could also be expressd by an exchange of notes or
other instruments, as had been pointed out by several
Latin American representatives. If the principle of
good faith in the observance of treaties was to be
fully implemented, some reference to that possibility
should be included in sub-paragraph (a). His
delegation had therefore submitted an amendment

" For the discussion of article 14 in the Committee of the
Whole, see 18th and 61st meetings.

8 For the discussion of article 15 in the Committee of the
Whole, see 19th, 20th and 61st meetings.

An amendment was submitted to the plenary Conference
by Poland (A/CONF.39/1.16).

(A/CONF.39/L.16) for the insertion, after the words
“it has signed the treaty ”, of the words * or has
exchanged instruments constituting the treaty .

26. The PRESIDENT put the Polish amendment to
the vote.

The Polish amendment (A/CONF.39/L.16) was
adopted by 65 votes to none, with 36 abstentions.

Article 15, as
102 votes to none.

thus amended, was adopted by

27. Mr. BILOA TANG (Cameroon) said he would
like to have some clarification from the Expert Con-
sultant of the meaning of the words ‘ not unduly
delayed ” in sub-paragraph (b). After how long a
time would entry into force be considered to have been
“ unduly delayed *’?

28. Sir Humphrey WALDOCK (Expert Consultant)
said that that was a question which could only be
answered in the light of the circumstances of ecach
case.

Article 16 °

Formulation of reservations

A State may, when signing, ratifying, accepting, approving
or acceding to a treaty, formulate a reservation unless:

(a) The reservation is prohibited by the treaty;

(b) The treaty provides that only specified reservations, which
do not include the reservation in question, may be made; or

(¢) In cases not falling under paragraphs (a) and (b), the
reservation is incompatible with the object and purpose of the
treaty.

29. Mr. OTSUKA (Japan) said that his delegation, in
conjunction with the delegations of the Philippines and
of the Republic of Korea, had submitted an amendment
(A/CONF.39/C.1/L.133/Rev.1) to the Committee
of the Whole at the first session in the hope of improv-
ing the proposed rules on reservations by providing
for machinery te test the compatibility of a proposed
reservation to a treaty with the object and purpose
of that treaty. Its amendment had, however, failed
to obtain the support of the majority in the Committee
of the Whole. His delegation now feared that the
new rules embodied in article 16 and article 17 might
lead to undesirable situations which would have the
effect of permitting virtually any reservation that any
party wished to make.

30. In view of those considerations, his delegation
would have to abstain from voting on articles 16 and 17.
Should those articles be adopted by the Conference,
his delegation sincerely hoped that the future parties
to the convention would develop a sound practice in
the application of those articles, in order to ensure the
maximum measure of integrity for future multilateral
treaties.

31. Mr. WERSHOF (Canada) said that his delegation

9 For the discussion of article 16 in the Committee of the
Whole, see 21st, 22nd, 23rd, 24th, 25th and 70th meetings.
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wished to make a statement of its understanding of the
effect of articles 16 and 17.

32. At the 25th meeting of the Committee of the
Whole on 16 April 1968 1%, the Expert Consultant,
replying to questions put by the Canadian representative
at the previous meeting in connexion with articles 16
and 17, had said:

His answer to the first question was that a contracting State
could not purport, under article 17, to accept a reservation
prohibited under article 16, paragraph (¢) or paragraph (b),
because, by prohibiting the reservation, the contracting States
would expressly have excluded such acceptance. The second
question was, where a reservation had not been expressly
authorized, and at the same time was not one prohibited under
article 16, paragraph (c¢),: could a contracting State lodge an
objection other than that of incompatibility with the object
and purpose of the treaty? The answer was surely Yes. Each
contracting State remained completely free to decide for
itself, in accordance with its own interests, whether or not it
would accept the reservation.!?

33. His delegation was prepared to vote for articles 16
and 17 on the understanding that the passage he had
just quoted was a correct interpretation of the inter-
national law on the formulation of reservations and the
acceptance of and objection to reservations.

34, Mr. BRAZIL (Australia) recalled that his
delegation’s attitude towards the complex problem of
reservations had been stated at the 22nd and 24th
meetings of the Committee of the Whole. It was still
not convinced that the present articles 16 and 17 were
a satisfactory solution to that problem; it would prefer
the inclusion of a clause providing for some machinery
of control, such as had been proposed by the Japanese
delegation. His delegation would therefore have to
abstain from voting on articles 16 and 17.

35. Mr. BILOA TANG (Cameroon) said that his
delegation attached great importance to the right of
every State to formulate reservations to a treaty,
provided they were not incompatible with its object
and purpose. It was therefore prepared to vote for
articles 16 and 17.

Article 16 was adopted by 92 votes to 4, with
7 abstentions.

Article 17 11

Acceptance of and objection to reservations

1. A reservation expressly authorized by a treaty does not
require any subsequent acceptance by the other contracting
States unless the treaty so provides.

2. When it appears from the limited number of the
negotiating States and the object and purpose of a treaty that

19 See 25th meeting of the Committee of the Whole, paras. 2
and 3.

11 For the discussion of article 17 in the Committee of the
Whole, see 21st, 22nd, 23rd, 24th, 25th, 72nd and 85th
meetings.

An explanatory memorandum (A/CONF.39/L.3) on the
question of reservations to multilateral treaties, proposing an
amendment to article 17, paragraph 4 (b), was submitted to the
plenary Conference by the Union of Soviet Socialist Republics.

the application of the treaty in its entirety between all the
parties is an essential condition of the consent of each one
to be bound by the treaty, a reservation requires acceptance
by all the parties.

3. When a treaty is a constituent instrument of an inter-
national lorganmization and unless it otherwise provides, a
reservation requires the acceptance of the competent organ of
that organization.

4. In cases not falling under the preceding paragraphs of this
article and unless the treaty otherwise provides:

(a) Acceptance by another contracting State of a reservation
constitutes the reserving State a party to the treaty in relation
to that other State if or when the treaty is in force for those
States;

() An objection by another contracting State to a reser-
vation precludes the entry into force of the treaty as between
the objecting and reserving States unless a contrary intention
is expressed by the objecting State;

(¢) An act expressing a State’s consent to be bound by the
treaty and containing a reservation is effective as soon as at
least one other contracting State has accepted the reservation.

5. For the purposes of paragraphs 2 and 4 and unless the
treaty otherwise provides, a reservation is considered to have
been accepted by a State if it shall have raised no objection
to the reservation by the end of a period of twelve months
after it was notified of the reservation or by the date on which
it expressed its consent to be bound by the treaty, whichever
is later.

36. Mr. KOVALEV (Union of Soviet Socialist
Republics) said that the position of his delegation was
that every State had a sovereign right to formulate
reservations to a treaty and that it was unnecessary
for such reservations to be accepted by other States.
That view was fully in accordance with the trends of
contemporary international law and with the principle
of the widest possible participation of States in multi-
lateral treaties. He noted that the attitude of the
majority of delegations, expressed in two votes, differed
from that of his own, and he did not therefore think
it appropriate to reopen the debate on the whole
problem of reservations. But his Government reserved
the right to defend its point of view when drawing up
future multilateral treaties.

37. To his delegation it seemed both wrong and
dangerous to admit such a clause as paragraph 4 (b),
which provided that *“ an objection by another contract-
ing State to a reservation precludes the entry into force
of the treaty as between the objecting and reserving
States unless a contrary intention is expressed by the
objecting State . Paragraph 4 (b) could have the
effect of terminating the majority of existing treaties
to which reservations and objections had been made.
The principle stated in it was confirmed neither by
accepted international practice nor by the frequently
quoted advisory opinion of the International Court of
Justice of 28 May 1951.1?

38. In the interests of good sense and the stability of
treaty relations, he would therefore appeal to the
Conference to reverse the decision it had taken at
the first session. He would not repeat the arguments

12 See Reservations to the Convention on Genocide, Advisory
Opinion: 1.C.J. Reports, 1951, p. 15.
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advanced by his delegation at that session, but they
were set out at length in the Soviet delegation’s
explanatory memorandum on the question of reserva-
tions to multilateral treaties (A/CONF.39/L.3), at
the end of which would be found his delegation’s
amendment to article 17, paragraph 4 (b), to replace
the word * precludes ” by the words ‘ does not
preclude ” and to insert the word “ definitely ” before
the word “ expressed .

39. Mr. WYZNER (Poland) said that while his
delegation generally supported the articles on
reservations approved by the Committee of the Whole,
it had serious doubts as to the propriety of the rule
laid down in paragraph 4 (b) of article 17. That rule
had been subjected to a most interesting analysis in
the explanatory memorandum by the USSR delegation
on the question of reservations to multilateral treaties
(A/CONF.39/L.3). The presumption that a State
objecting to a reservation to, say, one out of one
hundred possible articles of a treaty, did not wish
that treaty to enter into force between itself and the
reserving State, was both unjustified and, from a
juridical point of view, illogical. The natural
presumption was in favour of the binding force of
the remaining ninety-nine articles to which no reserva-
tion had been formulated.

40. Furthermore, the rule establishing a presumption
in favour of the non-existence of treaty relations between
the reserving and the objecting State found no support
in the contemporary practice of States. Out of some
forty-seven instruments printed in the United Nations
Treaty Series containing objections to reservations, only
three contained declarations to the effect that the
objecting State did not consider the whole treaty as
being in force between itself and the reserving State.
Twenty-seven of those instruments expressed objections
to reservations made in connexion with the 1958 Geneva
Conventions on the Law of the Sea!?, and six
instruments to reservations made in connexion with the
1961 Vienna Convention on Diplomatic Relations.'*
Almost all the objections related to reservations made
by more than one State.

41. If paragraph 4 (b) of article 17 were applied in
all those cases, the conclusion would have to be drawn
that the Geneva Conventions on the Law of the Sea
and the Vienna Convention on Diplomatic Relations
were not in force between a significant number of
States parties to the treaties. That made it clear that
such a provision was not in keeping with the interest of
sound treaty relations in general.

42. The Polish delegation was unable to support

paragraph 4 (b) of article 17, in its present form and
would vote in favour of the USSR amendment.

43, Mr. SUAREZ (Mexico) said that in the Committee
of the Whole his delegation had declared itself satisfied

13 See Multilateral Treaties in respect of which the Secretary-
General performs depositary functions (United Nations
publication, Sales No. E68.V.3), pp. 322, 323, 327, 328 and
333.

14 Jbid., pp. 45-47.

with paragraph 4 () of article 17 and had voted for
it. Upon further reflexion, however, it now considered
that the text approved by the Committee of the Whole
was inadequate and it would accordingly vote for the
USSR amendment.

44, The Mexican delegation’s present position was
based on its view that the two principles governing the
question of reservations and objections to reservations
should be reconciled. The first principle was the
freedom of sovereign States to enter into contracts,
which meant that a contract was binding on a State
only to the extent that the State concerned wished to
be bound by it. The second principle was that of
the integrity of multilateral treaties, the corollary of
which was the prohibition of all reservations. That
principle had been abandoned, in its absolute form,
in order to allow the majority of States to accede, even
partially, to as many multilateral treaties as possible.
Obviously no State should be allowed to formulate a
reservation which was incompatible with the object
and purpose of a particular treaty. Only when a
State’s objection to a reservation was based on that
specific ground would the treaty as a whole cease to
be in force between the objecting State and the reserving
State. Otherwise, the effect of an objection should
fall only on those elements of the treaty to which a
reservation had been formulated.

45. Viewed in that context, paragraph 4 (b) was unduly
severe. The effect of even a minor reservation would
be that the treaty would not come into force between
the reserving and the objecting State. The best
solution would be to ensure that the treaty remained
binding on the States concerned except for the provisions
to which a reservation had been formulated. A State
often objected to a reservation not because of the legal
effects which its objection would produce, but for
other reasons. Recognition of that fact was implied
in article 19, paragraph 3, which dealt with cases
where a State expressly declared that it wished to
continue to be bound by a treaty.

46. A State objecting to a reservation could, of course,
declare that it was no longer bound by the treaty as
between itself and the reserving State. Any such
statement of intention should not be capricious or
arbitrary and should only be made if the reservation
destroyed the basic structure of the treaty. That
assumption had been recognized by the International
Law Commission in paragraph 1 of article 17, where
it was stated that a reservation expressly authorized by
a treaty did not require any subsequent acceptance by
the other contracting States. The provision simply
meant that, where a reservation was authorized, the
reserving State was merely availing itself of a right
which could not be restricted or denied by an objection.
47. An objection to a legitimate reservation should not
be allowed to deprive a treaty of its effects when its
application could be beneficial to both the reserving
and objecting State. That had happened in the past
and it was in order to avoid it happening in the future
that the Mexican delegation had now decided to support
the USSR amendment.

48. Mr. NETTEL (Austria) requested a separate vote
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on the words “ the limited number of the negotiating
States and ” in paragraph 2. He said he was in favour
of their deletion, since there was nothing to indicate
what constituted a limited number of States within the
meaning of the article.

49. Mr. BOLINTINEANU (Romania) said that his
delegation maintained its view that paragraph 4 (b)
required rewording along the lines proposed in the
USSR amendment. An objection by a contracting
State to a reservation should only affect those provisions
with respect to which the reservation had been
formulated, unless a contrary intention had been
definitely expressed by the objecting State. The
solution proposed in the present text of paragraph 4 (b)
was inconsistent with the usual practice of States, which
was not to prevent the entry into force of the remainder
of a treaty simply because an objection had been lodged
in connexion with a reservation. An objection to a
reservation should be interpreted in accordance with
the principle ¢ magis valeat.

56. One argument adduced in support of para-
graph 4 (b) was that the present text would be more
appropriate where an objecting State inadvertently
failed to state its contrary intention and thus prevented
a treaty from coming into force, although that had
not been its intention. That argument was not
convincing. The possibility of such a thing happening
would be avoided by providing that a contrary intention
must be definitely expressed. Adoption of the Soviet
Union amendment would safeguard the purpose of
reservations, which was to ensure that as many States
as possible participated in multilateral treaties.

51. Mr. VALENCIA-RODRIGUEZ (Ecuador) said
that his delegation supported the Soviet Union
amendment to paragraph 4 () for the following reasons.
First, it preserved a proper respect for the principle
of the sovereign equality of both the reserving and the
objecting State by recognizing not only the right to
formulate a reservation to a treaty but also the right
to object to a reservation. Secondly, it allowed the
objecting State to decide whether or not the treaty as
a whole should come into force between itself and the
reserving State. At the same time it presumed that in
principle the treaty should come into force, since there
was no reason to presume that a reservation to a
particular provision affected the integrity of the treaty.
Thirdly, it was a rule consistent with the progressive
development of international law since it would allow
more States to become parties to general multi-
lateral treaties of interest to the international community.
It thus reaffirmed the principle of universality.

52. When the question had been discussed in the
Committee of the Whole at the first session, no
fundamental objections had been raised to the principle
of the reversal of the presumption. It had been argued
that such a reversal would impose an excessive
obligation upon States, and that an objecting State
might inadvertently enter into relations with the
reserving State through the treaty to which the
reservation had been formulated, when in fact the
objecting State wished to avoid such relations. But it

was for the State to which a reservation had been
communicated to determine its position and to decide
whether it wished to object to the reservation and, if
so, whether the treaty as a whole, except for the
provisions to which the reservation had been formulated,
should remain in force between itself and the reserving
State. The formulation of reservations incompatible
with the object and purpose of a treaty was prohibited
under article 16 (¢). It would therefore be better to
start from the presumption that those parts of a
treaty to which reservations could not be formulated
were in force between the objecting and the reserving
State.

53. In the light of those views, the Ecuadorian
delegation would vote in favour of the Soviet Union
amendment.

54. Mr. WERSHOCF (Canada) said that his delegation
could not agree with the arguments adduced in support
of the USSR amendment. The present text of
paragraph 4 (b) had been proposed by the International
Law Commission and approved by the Committee of
the Whole at the first session. Amendments similar
to the USSR amendment had been rejected after a
lengthy debate.

55. The combined effect of articles 16 and 17 as
approved by the Committee of the Whole was already
quite wide and sufficiently flexible. The Canadian
delegation would therefore vote for article 17 in its
present form. When a contracting State objected to
a reservation, it was reasonable that its objection should
preclude the entry into force of a treaty as between
itself and the reserving State.

56. Mr. ZABIGAILO (Ukrainian Soviet Socialist
Republic) said that article 17 restricted the principle
of universality and limited the participation in multi-
lateral treaties of a large number of States. The
concept on which it was based might perhaps have
been justified at a time when the international
community had been about a quarter of its present size.
With the creation of the United Nations, which now
numbered over one hundred States, the interests of
all must be taken into account. A State which
formulated a reservation to a treaty should not be
precluded from participation in the treaty as a whole
if it accepted the main provisions of the treaty. That
view had been supported by the International Court
of Justice in the advisory opinion it had delivered in
1951 and by the United Nations General Assembly in
its resolution 598 (VI).

57. The principle most consistent with present practice
was that the effect of a reservation did not automatically
invalidate a treaty between the objecting and the
reserving State. The Conference should not now
endorse the concept expressed in paragraph 4 (b) of
article 17, which had become obsolete and was fraught
with discriminatory elements.

58. His delegation would therefore vote against para-
graph 4 (b) and in favour of the Soviet Union
amendment.

59. Mr. CARMONA (Venezuela) said that his
delegation supported the USSR amendment to para-
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graph 4 (b). Venezuela had made a reservation to
article 6 of the 1958 Convention on the Continental
Shelf and the Netherlands had objected to that
reservation,’® which related only to the question of
the division of the continental shelf by the median
line. In February 1969 the International Court of
Justice '* had decided that such a reservation was not
incompatible with the basic principles of the Convention.
If the present wording of sub-paragraph 4 (b) were
maintained, the result in the case he had referred to
would have been that the Convention on the Con-
tinental Shelf would not be in force between Venezuela
and the Netherlands, although it contained matters
of concern to both countries, and it was in the interests
of the international community as a whole that it should
be applied. In his view, it should be left to the free
will of the objecting State to decide whether or not it
wished the treaty as a whole to remain in force between
the two States concerned.

60. With respect to paragraph 2 of article 17, it would
be remembered that, at the 84th meeting of the
Committee of the Whole, France had withdrawn a
number of amendments on the same lines, and it would
hardly be logical to reject the principle concerned as
a general rule for the convention, while retaining it
in an article concerning reservations where it would be
more harmful.

61. It appeared that the International Law Com-
mission had been concerned over the right of veto
which sometimes applied to a treaty concluded between
a small number of States. In such treaties as those
governing the European Common Market or the Latin
American Common Market, the consent of all the
States concerned was necessary for the economic union
envisaged to be realized. Such treaties reserved the
right of any of the States not to accept a given decision,
and opposition to a decision would make its acceptance
impossible. But if that principle were accepted as it
stood, it would amount to reintroducing the old principle
of requiring unanimity in the conclusion of treaties,
which had fortunately been abandoned in recent years.
It would therefore not be sufficient to delete the words
“ the limited number of the negotiating States and ”,
as proposed by the Austrian representative, because
that would still leave the door open to a veto. The
whole of paragraph 2 should be deleted, and he therefore
asked that a separate vote be taken on that paragraph,
in order to make clear the decision of the Conference
on that point.

62. Mr. RUEGGER (Switzerland) said he was not
surprised that so many difficulties had arisen over the
thorny problem of reservations. With regret he must
confess that his delegation was as puzzled now as it
had been at the first session about paragraph 3 of
article 17, regarding which he would refer to his
delegation’s statement at the 2Ist meeting of the
Committee of the Whole. Switzerland still considered
that it would be better, instead of attempting to resolve

15 Ibid., p. 333.

18 See North Sea Continental Shelf, Judgment, 1.C.J. Reports,
1969, p. 3.

that particular problem in the convention, to delete
paragraph 3.

63. The discussion at the present meeting and at the
previous one had emphasized the need for legal
machinery to resolve the problems that might arise,
since it was obvious that difficulties would occur that
could not be solved in advance.

64. Mr. HUBERT (France), referring to the proposal
by the Austrian representative to delete from
paragraph 2 the reference to * the limited number of
the negotiating States ”, said that in the Committee
of the Whole, France had withdrawn its amendments
concerning restricted multilateral treaties in order to
facilitate the work of the Conference. Its withdrawal
of those amendments did not mean that the French
delegation had changed its views, and in the light of
that withdrawal, it much regretted the proposal to
delete the provisions drafted by the International Law
Commission. The objection that the article lacked
precision was not convincing, since many other articles
lacked precision, but had nevertheless been accepted
because they were regarded as necessary. The whole
of paragraph 2 should be retained in the convention as
it stood.

65. The French delegation appreciated the force of the
arguments put forward by the Soviet Union represent-
ative concerning paragraph 4 (b), and would vote for
the Soviet Union amendment.

66. Mr. RATTRAY (Jamaica) said that article 17
could not apply until the criteria regarding reservations
in article 16 had been met. Furthermore, if a
reservation was permitted, article 18 provided that it
must be communicated to the other contracting parties,
and that if any State objected to such a reservation,
it must communicate its objection to the other contract-
ing parties. Consequently, there was every opportunity
for any contracting party to become aware of the
content of a reservation, and to state its position
regarding such reservation. The question was whether,
when a State objected to a reservation, it should take
considered itself to be bound by the treaty as a whole
in relation to the State making the reservation. His
delegation was prepared to accept either the Soviet
Union’s formula or that proposed by the International
Law Commission. Article 18 provided an appropriate
opportunity for a State to explain an objection and to
say whether, in the light of the nature of the reservation
concerned, it considered itself bound by the treaty in
relation to the reserving State. Consequently he would
not vote against the Soviet Union proposal, but at
the same time he was prepared to accept the Inter-
national Law Commission’s draft.

67. Mr. NEMECEK (Czechoslovakia) said that his
delegation maintained the view it had expressed at
the first session that all States should strive to ensure
that contractual relations should be as extensive as
possible. It would not further that aim to have a
provision in the convention which automatically
precluded the existence of treaty relations between two
States if one of them objected to a reservation made by
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the other. It was desirable to avoid misunderstandings
that might have serious legal consequences, and his
delegation would therefore support the USSR
amendment.

68. Mrs. ADAMSEN (Denmark) said she regretted that
her delegation could not agree with the Austrian propos-
al to delete the reference in paragraph 2 to a limited
number of negotiating States. On the contrary, in her
delegation’s view, the very fact that a limited number
of States concluded a treaty was sufficient reason to
apply a veto rule, regardless of the object and purpose
of the treaty.

69. Denmark was a party to many treaties concluded
by a small number of States, and was likely to conclude
many more such treaties in the future. Consequently,
it was important for her Government that the future
convention on the law of treaties should include a
rule that a reservation to such treaties required
acceptance by all parties. Denmark would therefore
vote for paragraph 2 of article 17 as submitted to the
Conference.

70. Mr. SHUKRI (Syria) said that at the first session
his delegation had proposed an amendment to
paragraph 4 (b) (A/CONF.39/C.1/L.94), providing
that an objection by another contracting State to a
reservation would not ipso facto preclude the entry into
force of the treaty as a whele, but only the application
of the provision to which the reservation referred,
unless the other party expressed a desire to cancel the
treaty in toto. Like the Soviet Union and Poland,
Syria considered that that formula was more consistent
with international practice. Since any State lodging a
reservation must do so within the limits laid down in
article 16, there did not appear to be any sound legal
argument against restricting the effects of such reserva-
tions. Not to limit the effect might lead to abuses, since
it would enable a contracting party arbitrarily to preclude
the entry into force of the whole treaty merely on
account of a reservation to a minor provision. The
Conference should reflect on the confusion that could
result with regard to existing treaties to which reserva-
tions had been attached, and which nevertheless still
remained in force between the reserving and objecting
States.

71. For those reasons Syria supported in principle the
Soviet Union amendment as an improvement to
paragraph 4 (b). It would vote for that amendment,
and if it was not adopted would abstain from voting on
article 17 as a whole.

72. Sir Humphrey WALDOCK (Expert Consultant),
referring to paragraph 2, said that there was an element
of compromise in the drafting of the articles on reserva-
tions as a whole. When the International Law Commis-
sion had begun its work on those articles, many States
had had strong misgivings concerning the whole notion
of a flexible system of reservations. In drafting those
articles, the Commission had had to take into account
the various points of view on the question as a whole
in order to arrive at a text that had some prospect of
general acceptance. The Commission had regarded one
point as essential in order to arrive at a compromise,

and that was the rule in paragraph 2 which limited the
flexible system for some types of treaty.

73. Paragraph 4 (b) also formed part of the general
structure of the articles on reservations directed towards
arriving at a text that would have the best chance of
winning general agreement. The International Law
Commission had taken the view that, if the rule had been
expressed conversely, so as to put the onus on the object-
ing State to say that the treaty was to come into force,
that might be some encouragement to the free making of
reservations; and also that perhaps the logical intention
to attribute to a State was an intention not to have treaty
relations with the reserving State. That had certainly
been the classical position in the past and it was thought
perhaps that that was the intention that should be
attributed to the objection. Furthermore, an objection
might be made with the aim of trying to persuade the
reserving State to withdraw its reservation, but the
pressure to withdraw it would be only slight if the treaty
was to come into force in any case. Those were the
kind of considerations that seemed to justify the formula-
tion of a rule of that kind.

74. However, as some representatives had pointed out,
the problem was merely that of formulating a rule one
way or the other. The essential aim was to have a
stated rule as a guide to the conduct of States, and from
the point of view of substance it was doubtful if there
was any very great consideration in favour of stating
the rule in one way rather than the other, provided it was
perfectly clear. The Commission had discussed various
possible ways of formulating the rule; it had not
considered that any great question of substance was at
issue. The aim had been to find what was the normal
intention to attribute to a State. It would appear that
the views of members of the Commission and of
delegations had been evolving over the past seven or
eight years. What was required now was to determine
the general sense of the Conference regarding the rule
it would prefer to include in the convention.

75. Sir Francis VALLAT (United Kingdom) said that
he wished to explain his delegation’s vote on article 17.
The United Kingdom had voted for article 16 because
it supported the principle that a reservation should not
be formulated if it was incompatible with the object
and purpose of a treaty. His delegation did not feel
that article 17 followed the application of that principle
to its logical conclusion. The article opened the door
too wide and was too flexible, and consequently the
United Kingdom would abstain from voting on article 17
as a whole. That was because his delegation did not
wish to raise objections if the Conference as a whole
liked article 17 as it stood.

76. The same applied to the Soviet Union amendment;
if the Conference preferred that text, the United
Kingdom would raise no objections, and would
accordingly abstain from voting on the amendment.

77. The PRESIDENT said that he would invite the
Conference to vote first on the Austrian amendment for
the deletion of the phrase “ the limited number of
negotiating States and ” in paragraph 2.

The Austrian amendment was rejected by 75 votes
to 6, with 18 abstentions.
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78. Mr. TAYLHARDAT (Venezuela) said that in view
of the result of that vote his delegation withdrew its
request for a separate vote on paragraph 2.

79. The PRESIDENT invited the Conference to vote
on the USSR amendment to paragraph 4 (b).

The USSR amendment (A/CONF.39/L.3) was
adopted by 49 votes to 21, with 30 abstentions.

80. Mr. ROMERO LOZA (Bolivia) said that he had
voted for the Soviet amendment because Bolivia
considered that an objection to a secondary clause of
a treaty should not preclude the entry into force of
the treaty as a whole between the reserving and objecting
States. He wished to make it clear, however, that,
although such a reservation would not affect the entry
into force of the treaty as between the two parties
concerned, it would still apply with respect to the article
concerned.

81. Mr. USENKO (Union of Soviet Socialist Republics)
said that he agreed with the representative of Switzerland
that paragraph 3 should be deleted; it was already
covered by the provisions of article 4. He therefore
asked for a separate vote on paragraph 3.

82. The PRESIDENT invited the Conference to vote
on paragraph 3.

Paragraph 3 was adopted by 61 votes to 20, with
18 abstentions.

Article 17 as a whole, as amended, was adopted by
83 votes to none, with 17 abstentions.

The meeting rose at 6.35 p.m.

ELEVENTH PLENARY MEETING

Wednesday, 30 April 1969, at 3.15 p.m.

President: Mr. AGO (Italy)

AT \J.L

Consideration of the question of the law of treaties in
accordance with resolution 2166 (XXI) adopted by
the General Assembly er 5 December 1966 (contin-
ued)

ARTICLES APPROVED BY THE COMMITTEE
OF THE WHOLE (continued)

Article 17 (Acceptance of and objection to reservations)
(continued)

1. The PRESIDENT invited any representatives who
wished to do so to explain their votes on article 17 at
the previous meeting.

2. Mr. STEVENSON (United States of America) said
his delegation wished to make clear what it understood
to be the meaning of the term ““ object and purpose *
as used in articles 15, 16 and 17 and in various sub-
sequent articles. At the first session, his delegation
had co-sponsored an amendment (A/CONF.39/C.1/
L.126 and Add.1) to replace the words ‘‘ object and

purpose ” in article 16, sub-paragraph (c) by the words
*“ character or purpose ”, because it had been uncer-
tain whether the traditional reference to the object and
purpose of the treaty was intended to cover the concept
of the nature and character of a treaty. The amend-
ment had been referred to the Drafting Committee,
which had not considered it proper to change the
expression “ the object and purpose of the treaty ”,
which had been used by the International Court of
Justice and was to be found in many legal texts.

3. His delegation noted that the International Court of
Justice, in its advisory opinion on the Genocide
Convention, had used the term “ object and purpose ”
in summarizing its conclusions on the admissibility of
reservations, thus setting up the criterion of com-
patibility with the object and purpose of the treaty. In
reaching its conclusions, however, the Court had
emphasized that the kind of reservation that might be
made was governed by the “ special characteristics
of the Convention; the Court had stated that “ The
origins and character of that Convention, the objects
pursued by the General Assembly and the contracting
parties, the relations which exist between the pro-
visions of the Convention, inter se, and between those
provisions and these objects, furnish elements of inter-
pretation of the will of the General Assembly and the
parties ”.!  In the light of that opinion, the United
States understood the expression “ object and purpose
of the treaty ” in its broad sense as comprehending the
origins and character of the treaty and the institutional
structure within which the purpose of the treaty was
to be achieved.

4. Mr. BADEN-SEMPER (Trinidad and Tobago) said
that his delegation had voted in favour of article 17,
although the wording and content of some of its pro-
visions, such as paragraphs 3 and 4 (c¢), left much to
be desired. In particular, his delegation wished to
state categorically that it did not regard paragraph 5
as lex lata. The provision clearly represented a pro-
gressive development of international law, but it was
not a wholly satisfactory one. His delegation had no
doubt concerning the existence of the principle of
acquiescence in international law and would have been
quite prepared to accept that principle instead of para-
graph 5; on the other hand, there was no rule or prin-
ciple in customary law under which a reservation would
be regarded as accepted by a State merely by reason
of its silence or of the passage of time. Indeed, in the
Committee of the Whole his delegation had consistently
refrained from supporting amendments advocating
acquiescence through the mere passage of time, and
it therefore had considerable doubts as to the desir-
ability or workability of paragraph 5.

Article 18 2

Procedure regarding reservations

1. A reservation, an express acceptance of a reservation
and an objection to a reservation must be formulated in writing

L I.C.J. Reports, 1951, p. 23.

2 For the discussion of article 18 in the Committee of the
Whole, see 23rd and 70th meetings.
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and communicated to the contracting States and other States
entitled to become parties to the treaty.

2. If formulated when signing the treaty subject to
ratification, acceptance or approval, a reservation must be
formally confirmed by the reserving State when expressing its
consent to be bound by the treaty. In such a case the reservation
shall be considered as having been made on the date of its
confirmation.

3. An express acceptance of, or an objection to, a reservation
made previously to confirmation of the reservation does not
itself require confirmation.

Article 18 was adopted by 90 votes to none.?

Article 19 4
Legal effects of reservations

1. A reservation established with regard to another party in
accordance with articles 16, 17 and 18:

(@) Modifies for the reserving State in its relations with that
other party the provisions of the treaty to which the reservation
relates to the extent of the reservation; and

(b) Modifies those provisions to the same extent for that
other party in its relations with the reserving State.

2. The reservation does not modify the provisions of the
treaty for the other parties to the treaty inter se.

3. When a State objecting to a reservation has not opposed
the entry into force of the treaty between itself and the
reserving State, the reservation has the effects provided for in
paragraphs 1 and 2.

5. Mr. YASSEEN, Chairman of the Drafting
Committee, said that the Drafting Committee had made
no change in the title of article 19 proposed by the
International Law Commission. It had, however,
altered the wording of paragraph 3 so as to take into
account the USSR amendment (A/CONF.39/L.3),
which the Conference had incorporated in article 17,
paragraph 4 (b) at the previous meeting.

6. Mr. HADJIEV (Bulgaria) said that, at the first
session, the Bulgarian, Romanian and Swedish dele-
gations had submitted an amendment (A/CONF./39/
C.1/L.157 and Add.1) with a view to reformulating
paragraph 1 of article 19 in more precise terms. The
amendment had been referred to the Drafting Commit-
tee which, however, had not taken it into account. His
delegation was convinced that it would be desirable to
incorporate such an amendment, and proposed that it
should be referred once again to the Drafting Commit-
tee. If the amendment were adopted, it would not
only eliminate some unnecessary repetition from the
text, but would have the advantage of stressing the
bilateral relationship which the reservations machinery
established between the reserving State and the State
accepting the reservation.

7. Mr. YASSEEN, Chairman of the Drafting Commit-
tee, said that the Drafting Committee had considered
the amendment, but had decided not to incorporate it

3 For a subsequent change in the text of article 18, see 29th
plenary meeting.

4 For the discussion of article 19 in the Committee of the
Whole, see 25th and 70th meetings.

in the text of article 19. Nevertheless, if the Confer-
ence so wished, the Drafting Committee was prepared
to review the text.

8. The PRESIDENT suggested that the Conference
should vote on the text before it, on the understanding
that the Drafting Committee would again consider the
amendment submitted by the Bulgarian delegation.

9. Mr. WERSHOF (Canada) asked whether the Confer-
ence would have an opportunity to reconsider the text
of article 19 in the event of the Drafting Committee
deciding to incorporate the amendment, which some
delegations regarded as substantive.

10. The PRESIDENT said that, if the Drafting
Committee decided to alter the text after the vote, the
article would be resubmitted to the Conference.

Article 19 was adopted by 94 votes to none.’

Article 20 ¢

Withdrawal of reservations

1. Unless the treaty otherwise provides, a reservation may
be withdrawn at any time and the consent of a State which
has accepted the reservation is not required for its withdrawal.

2. Unless the treaty otherwise provides or it is otherwise
agreed, the withdrawal becomes operative in relation to another
contracting State only when notice of it has been received by
that State.

11. Mr. YASSEEN, Chairman of the Drafting Commit-
tee, said that the Drafting Committee had not altered
the title of article 20, but had considered that para-
graph 2 did not indicate clearly enough the State in
relation to which the withdrawal of a reservation
became operative. It had therefore replaced the last
phrase of that paragraph by the words * the with-
drawal becomes operative in relation to another con-
tracting State only when notice of it has been received
by that State .

12. The PRESIDENT drew attention to the two amend-
ments to article 20 submitted by the Hungarian delega-
tion (A/CONF.39/L.17 and L.18).

13. Mrs. BOKOR-SZEGO (Hungary) said that her del-
egation’s amendment to paragraph 1 (A/CONF.39/
L.17) related to drafting only and was designed to bring
that provision into line with article 18, where it was
stated that a reservation, an express acceptance of a
reservation and an objection to a reservation must be
formulated in writing. The Hungarian delegation had
submitted a similar amendment (A/CONF.39/C.1/
L.178) during the first session, but the Drafting
Committee had not taken that suggestion into account,
although it had not given any reasons for its decision.

14. The Hungarian proposal to include a new para-

5 For further discussion of article 19, see 29th, 32nd and
33rd plenary meetings. The title and text of the article were
amended.

8 For the discussion of article 20 in the Committee of the
Whole, see 25th and 70th meetings.

Amendments were submitted to the plenary Conference
by Hungary (A/CONF.39/L.17 and L.18).
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graph 2 (A/CONF.39/L.18) had been submitted in
the belief that, if a provision on the withdrawal of
reservations was included, it was essential that there
should also be a reference to the possibility of with-
drawing objections to reservations, particularly since
that possibility already existed in practice. The
proposal to amend paragraph 3 followed logically from
the proposed new paragraph 2. Paragraph 3 restated
the provisions of paragraph 2 as revised by the Drafting
Committee at the first session, with the addition of a
new sub-paragraph (b), to make it clear that the with-
drawal of an objection to a reservation became opera-
tive only when notice of it had been received by the
State which had formulated the reservation concerned;
her delegation believed that, whereas the withdrawal
of a reservation affected the existing relations between
the reserving State and the other parties, withdrawal
of an objection directly concerned only the objecting
State and reserving State. If the amendment were
adopted, the title of article 20 would have to be
changed.

15. Mr. YASSEEN, Chairman of the Drafting Commit-
tee, said that, at the first session, the Drafting Commit-
tee had not incorporated the Hungarian amendment
to paragraph 1 on the ground that it was a substantive
proposal on which a decision should be taken by the
Conference.

16. Mr. PINTO (Ceylon) said that the International
Bank for Reconstruction and Development had sugges-
ted in its second written statement (A/CONF.39/7/
Add.2, paragraph 10) that the words * or organization ”’
should be inserted after the words * of a State ” in
article 20, paragraph 1. He believed that that was a
useful amendment, which would eliminate the apparent
inconsistency between the text of article 17, para-
graph 3, as adopted by the Conference at the previous
meeting and article 20, paragraph 1 as submitted by
the Drafting Committee. He therefore suggested that
the Drafting Committee should consider inserting the
words ““ or organization > in paragraph 1.

17. Mr. MAAS GEESTERANUS (Netherlands) sup-
ported that suggestion.

18. Mr. BRAZIL (Australia) noted that the title of
Section 2 of Part I which had been ““ Reservations to
multilateral treaties ” in the International Law Commis-
sion’s draft, had been abbreviated to ““ Reservations ,
‘without any reference to multilateral treaties. The
Chairman of the Drafting Committee had stated at
the previous meeting that the deletion had been made
in order to avoid prejudging the question of the possi-
bility of entering reservations to bilateral treaties. The
Australian delegation did not wish to engage in a
discussion of that theoretical question, but wanted to
ascertain whether its understanding that articles 16 and
17 applied only to multilateral treaties was correct.
If so, it might be best to revert to the title proposed
by the International Law Commission.

19. The PRESIDENT said that, personally, he had
been surprised to hear that the Drafting Committee
had entertained the idea of reservations to bilateral

treaties. As a law student, he had been taught that
that idea was a contradiction in terms, for when one
party to such a treaty proposed a change, that constitu-
ted a new proposal, not a reservation. He had inter-
preted the abbreviation of the title of Section 2 as an
admission that the applicability of reservations only
to multilateral treaties was self-evident. If there were
any doubt on the matter, the Drafting Committee would
do well to revert to the title proposed by the Inter-
national Law Commission.

20. Mr. YASSEEN, Chairman of the Drafting Commit-
tee, said that some members of the Drafting Commit-
tee had thought that the practice of certain States might
convey the impression that reservations could be made
to bilateral treaties. The deletion of the reference to
multilateral treaties from the title of Section 2 did not,
however, mean that the Drafting Committee had
decided that reservations to bilateral treaties were
possible. The purpose of the deletion had merely
been not to prejudge the question in any way.

21. Speaking as the representative of Iraq, he said he
fully shared the President’s view that any change pro-
posed to a bilateral treaty represented a new offer and
could not be regarded as a reservation.

22. The PRESIDENT asked whether the Drafting
Committee agreed that the procedures set out in the
articles in Section 2 related only to multilateral treaties.

23. Mr. YASSEEN, Chairman of the Drafting Commit-
tee, said he was not in a position to confirm that
statement on behalf of the entire Drafting Committee,
which had not been unanimous on the point.

24. The PRESIDENT said that, independently of the
principle involved, the procedures laid down in the
articles on reservations that the Conference had consid-
ered were not applicable to bilateral treaties.

25. Mr. BRAZIL (Australia) said that his delegation
was satisfied with the explanation given by the Pre-
sident.

26. Mr. MARESCA (Italy) said that diplomacy, of
which treaties were the solemn conclusion, was a
written art: the most eloquent oratory was of no avail
unless the provisions agreed upon were satisfactorily
written down. All the component parts of the conven-
tion must be governed by that fundamental requirement
of diplomatic style. Reservations must of course be
formulated in acceptable terms, and all representatives
who had experience of drafting in ministries of foreign
affairs were well aware of the difference between the
general idea of a reservation and its actual written
formulation. That consideration applied equally to
the converse operation of the withdrawal of a reser-
vation; reservations might be regarded as the disease
of treaty-making, and the withdrawal of reservations
as the convalescence and cure.

27. The relations between a reservation and an
cbjection to a reservation was the same as that between
a claim and a counter-claim. The extinction of a
claim, or the withdrawal of a reservation, was counter-
balanced by the extinction of a counter-claim or the
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withdrawal of an objection to a reservation, which was
equally a diplomatic and legal procedural stage in
treaty-making.

28. His delegation therefore whole-heartedly supported
both the Hungarian amendments.

29. Mr. CASTREN (Finland) said that his delegation,
too, supported the Hungarian amendment to para-
graph 1 (A/CONF.39/L.17), particularly since Austria
and Finland had submitted a similar amendment
(A/CONF.39/C.1/L.4 and Add.l) during the first
session. His delegation also agreed with the idea and
content of the second Hungarian amendment (A/
CONF.39/L.18).

30. Sir Francis VALLAT (United Kingdom) said he
considered that both the Hungarian amendments were
substantive, and should be voted on by the Conference.
His delegation could support the amendment to para-
graph 1, in the belief that clarity of action in that
respect was desirable.

31. The United Kingdom also considered it useful to
lay down a procedure for the withdrawal of objections
to reservations, and could therefore support the Hunga-
rian proposal for a new sub-paragraph 3 (b). On the
other hand, it believed that the last phrase of the
proposed new paragraph 2 was superfluous, in view of
the differing nature of reservations and objections to
reservations; the consent of the reserving State was
self-evidently not required for the withdrawal of the
objection, and an express provision to that effect might
suggest that there was some doubt on the point. His
delegation would therefore support both the Hungarian
amendments if the concluding phrase were omitted from
the proposed new paragraph 2.

32. Mr. VEROSTA (Austria) said that his delegation
agreed with the Australian representative that it might
be inadvisable to drop the reference to multilateral
treaties from the title of section 2.

33. His delegation could support both the Hungarian
amendments.

34. The PRESIDENT suggested that the words * in
writing ” might be inserted after the word * with-
drawn ” in the new paragraph 2 proposed by the
Hungarian delegation.

35. Mrs. BOKOR-SZEGO (Hungary) said that her
delegation could accept that suggestion and the United
Kingdom proposal to delete the words after “ at any
time ” from the new paragraph 2.

36. The PRESIDENT invited the Conference to vote
on the Hungarian amendment to paragraph 1 (A/
CONF.39/L.17).

The amendment was adopted by 92 votes to none,
with 3 abstentions.

37. The PRESIDENT invited the Conference to vote
on the Hungarian proposal for a new paragraph 2 and
paragraph 3 (A/CONF.39/L.18).

The proposal was adopted by 93 votes to none, with
3 abstentions.

38. Mr. WERSHOF (Canada) said that his delegation
had abstained in the vote on the second Hungarian
amendment (A/CONF.39/L.18) because paragraph 3
of the Hungarian draft was based on the text approved
by the Committee of the Whole at its 70th meeting,
whereas the Drafting Committee had since improved
that wording. It would be a pity if that improvement
were to be lost merely because the Hungarian amend-
ment had been submitted before the Drafting Commit-
tee’s text. His delegation’s abstention had not been
prompted by the substance of the Hungarian amend-
ment.

39. Mr. YASSEEN (Iraq) said that his delegation had
abstained from voting on the first Hungarian amend-
ment because the inclusion of the words “ in writing
introduced an unnecessary additional condition into a
procedure which should be facilitated as much as
possible. It had abstained from voting on the second
Hungarian amendment because it considered the new
paragraph to be self-evident and therefore redundant.

40. The PRESIDENT suggested that the problem
raised by the Canadian representative could be solved
simply by requesting the Drafting Committee to align
the text of the Hungarian amendment with the wording
submitted by the Drafting Committee.

It was so agreed.

41. The PRESIDENT invited the Conference to vote
on article 20, as amended.

Article 20, as amended, was adopted by 98 votes to
none.”

Statement by the Chairman of the Drafting Committee
on articles 21-26

42. Mr. YASSEEN, Chairman of the Drafting Commit-
tee, said that articles 21 to 26 constituted Section 3
of Part II and Sections 1 and 2 of Part III.

43. Section 3 of Part II consisted of articles 21 and 22.
Article 22 in the International Law Commission’s draft
had been entitled “ Entry into force provisionally ™.
The amendments made by the Committee of the Whole
to the text of article 22 had led the Drafting Committee
to alter that title to * Provisional application ”. It had
accordingly changed the title of Section 3 to read:
“ Entry into force and provisional application of
treaties .

44, Section 1 of Part III consisted of articles 23 and
23 bis. Article 23 bis was a new article # which the
Drafting Committee had entitled * Internal law and
observance of treaties .

45. Section 2 of Part III consisted of articles 24,
25 and 26. The Drafting Committee had not altered
the titles of articles 24 and 26. It had, however,
changed the title of article 25 to * Territorial scope
of treaties ”, a change based on the wording of an
amendment by the Ukrainian SSR (A/CONF.39/C.1/

" For subsequent changes in the title and text of article 20,
see 29th plenary meeting.

8 See 72nd meeting of the Committee of the Whole,
paras. 29-33.
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L.164). It had also altered the Spanish title but had
left the French title unchanged because it corresponded
to the new English title.

46. The Drafting Committee had made very few
changes, all of them strictly of a drafting character,
to the texts of articles 21 to 26. He would only
mention one of those changes. The earlier English
version of article 23 bis began with the words “ No
party may invoke the provisions ... ”. The Draft-
ing Committee had considered that it would be more
appropriate to begin the text of the article with the
words “ A party may not invoke the provisions ... ”
rather than with the words “ No party . Correspond-
ing changes had been made in the other language
versions.

Article 21°

Entry into force

1. A treaty enters into force in such manner and upon such
date as it may provide or as the negotiating States may agree.

2. Failing any such provision or agreement, a treaty enters
into force as soon as consent to be bound by the treaty has
been established for all the negotiating States.

3. When the consent of a State to be bound by a treaty
is established on a date after the treaty has come into force,
the treaty enters into force for that State on that date, unless
the treaty otherwise provides.

4. The provisions of a treaty regulating the authentication
of its text, the establishment of the consent of States to be
bound by the treaty, the manner or date of its entry into force,
reservations, the functions of the depositary and other matters
arising necessarily before the entry into force of the treaty
apply from the time of the adoption of its text.

47. Mr. KEARNEY (United States of America) said
that, as the Conference was about to adopt article 21
on entry into force, it was a matter for gratification
to learn that the Treaty for the Prohibition of Nuclear
Weapons in Latin America had entered into force on
25 April 1969 with its ratification by Barbados. That
development was an example of the high participa-

tion by the Latin American States in the control of
armaments His country was proud to have been

associated with that effort by countries of the Western
Hemisphere and wished to pay a warm tribute to them
for that historic achievement.

48. Mr. SINCLAIR (United Kingdom) said he noted
with satisfaction that the new paragraph 4 of article 21
contained the substance of an amendment which had
been proposed by his delegation (A/CONF.39/C.1/
L.186). In recording his approval of article 21 on
entry into force, he wished in turn to express his
country’s deep satisfaction at the news of the entry
into force of the Treaty for the Prohibition of Nuclear
Weapons in Latin America, which represented an
important advance in the field of arms control and
disarmament, and he congratulated the Latin American
Governments concerned in that great and historic
enterprise, with which the United Kingdom had been
glad to be associated.

9 For the discussion of article 21 in the Committee of the
Whole, see 26th and 72nd meetings.

49, Mr. SUAREZ (Mexico) said he sincerely ap-
preciated the good wishes extended by the United
States and United Kingdom delegations at the entry
into force of the treaty, known as the Treaty of
Tlatelolco, which was the work of all the Latin
American countries and which was evidence of their
love of peace and sense of international solidarity.

50. Mr. KHLESTOV (Union of Soviet Socialist Repub-
lics) requested the Drafting Committee to find a
better Russian translation for the words *“in such
manner ~’ in article 21, paragraph 1; the one given
in the present version was unsatisfactory.

51. The PRESIDENT said that the necessary correc-
tion would be made to bring the Russian text into
line with the others.

Article 21 was adopted by 99 votes to none.

Article 2210

Provisional application

1. A treaty or a part of a treaty is applied provisionally
pending its entry into force if:

(a) The treaty itself so provides; or

(b) The negotiating States have in some other manner so
agreed.

2. Unless the treaty otherwise provides or the negotiating
States have otherwise agreed, the provisional application of a
treaty or a part of a treaty with respect to a State shall be
terminated if that State notifies the other States between which
the treaty is being applied provisionally of its intention not to
become a party to the treaty.

52. Mr. MOLINA ORANTES (Guatemala) said that
his delegation opposed article 22. Guatemala’s Con-
stitution precluded its Government from -contracting
international obligations by means of treaties unless
such treaties were first approved by the Legislature.
That was in order to ensure that such obligations did
not conflict with Guatemala’s internal legislation or
vital interests. Legislative approval meant that there
was no such conflict and that consquently the treaty
could be ratified by the Executive and enter into
force.

53. The provisional application provided for under
article 22 would have the effect of creating obliga-
tions for the signatory State without the prior approval
of the legislature; although the government might
subsequently decide not to participate in the treaty,
the obligations created during the period of provisional
application would have given rise to legal relations
whose validity would be questionable, and that might
lead to objections on the ground of their unconstitu-
tional character.

54. Because of those constitutional considerations, his
delegation could not vote for article 22 in the form
proposed by the Committee of the Whole.

55. Sir Francis VALLAT (United Kingdom) said that
his delegation approved of article 22 as proposed by

10 For the discussion of article 22 in the Committee of the
Whole, see 26th, 27th and 72nd meetings.
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the Committee of the Whole, subject to the following
comments.

56. It was his delegation’s understanding that the
inclusion of the phrase “ pending its entry into force ”
in paragraph 1 did not preclude the provisional applica-
tion of a treaty by one or more States after the treaty
had entered into force definitively between other States.
A régime where a treaty had entered into force defini-
tively between certain States, but was nonetheless
being applied provisionally by other States, was not
unknown in international practice.

57. Another point arose in connexion with para-
graph 1. There were instances in international
practice where the text of a general multilateral con-
vention had been adopted but where the necessary
number of ratifications required for entry into force
had not subsequently been forthcoming. 1If that situa-
tion occurred, certain of the negotiating States, but
not necessarily all of them, might come together and
agree that the treaty or part of the treaty should be
applied provisionally between them. Accordingly, it
was his delegation’s understanding that paragraph 1(b)
of article 22 would apply equally to the situation
where certain of the negotiating States had agreed to
apply the treaty or part of the treaty provisionally
pending its entry into force.

58. Lastly, he wished to point out that the last
sentence of paragraph (3) of the International Law
Commission’s commentary to article 23 stated: “ The
words ‘in force’ of course cover treaties in force
provisionally under article 22 as well as treaties which
enter into force definitively under article 21 ”. At the
first session, the Drafting Committee had redrafted
article 22 in terms of provisional application rather
than of provisional entry into force. It was his
delegation’s understanding that the rule in article 23
continued to apply equally to a treaty which was
being applied provisionally under article 22, notwith-
standing the minor drafting changes which had been
incorporated into the International Law Commission’s
text.

59. Mr. VEROSTA (Austria) said that his delegation
fully realized that the present closely-knit structure
of international relations might require the immediate
application of a treaty, and Austria accordingly sup-
ported article 22 in its amended form. However,
careful study revealed an aspect that appeared to have
been overlooked in the text, although it had been
referred to several times during the discussion on the
article. That aspect related to the time-limit between
the moment when the provisional application began,
and the moment of final acceptance of the treaty.

60. His delegation considered that provisional applica-
tion of a treaty was an exception to the rule, and
ought not to become an established legal institution
offering a State the possibility of making use of the
advantages of a treaty while at the same time giving
it the opportunity of ending its application of the treaty
unilaterally at any time, in contradiction to the obliga-
tions under article 15.

61. The Austrian delegation therefore suggested that

“as soon as possible.

article 22 be amended by the inclusion of a new para-
graph 3 providing that the provisional application of
a treaty did not release a State from its obligation to
take a position within an adequate time-limit regarding
its final acceptance of the treaty. The rather vague
term “ adequate time-limit ” might be objected to,
but a prior determination of what the time-limit ought
to be would be difficult, since it would vary from case
to case. His delegation believed that the amendment
it had suggested did not imply any obligation regarding
a final acceptance of the treaty, but clearly established
an obligation to take a position regarding acceptance
It would help to ensurc stable
and unambiguous legal relations.

62. Mr. MATINE-DAFTARY (Iran) said that para-
graph 2, which was not part of the International Law
Commission’s original text, went beyond the scope of
provisional application. It referred to the possibility
of withdrawal by a State which had already signed a
treaty and would seem to undermine the pacta sunt
servanda rule.

63. Sir Humphrey WALDOCK (Expert Consultant)
said that it was implied in the notion of provisional
application that such application was provisional
pending definitive entry into force.

64. At the first session, the Committee of the Whole
had introduced paragraph 2 into article 22 in order to
cover the case where a State, after a treaty had begun
to be applied provisionally, ultimately decided that it
did not wish to become a party to the treaty at all.
The Committee of the Whole had taken the view that,
in that event, provisional application would have to
end.

65. The PRESIDENT said that it was difficult to
understand the opening proviso of paragraph 2, “ Unless
the treaty otherwise provides ”. If a State which
was applying a treaty provisionally decided that it did
not wish to become a party to the treaty, the provisional
application of the treaty would have to end, regardless
of any provisions of the treaty itself. It would seem
very strange for a treaty to provide that it would apply
provisionally to a State which was not, and would not
become, a party to it,

66. Mr. YASSEEN, Chairman of the Drafting Com-
mittee, said that paragraph 2 resulted from an amend-
ment adopted at the first session by the Committee
of the Whole; its text must be read in conjunction
with that of paragraph 1. The faculty afforded by
paragraph 1 was open to States that wished to become
parties to the treaty at some time. A State which
had accepted the provisional application of a treaty
could, however, decide later that it did not wish to
become a party; upon that intention being notified to
the other States concerned, provisional application
would cease.

67. Mr. REDONDO-GOMEZ (Costa Rica) said that
the provisions of article 22 gave expression to a new
practice which should be commended on grounds of
flexibility. Much as his delegation would have wished
to contribute to that new practice by supporting
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article 22, it would be obliged to abstain from voting
on it because of constitutional difficulties. The Con-
stitution of Costa Rica contained explicit provisions to
cover such a situation where treaties concluded within
the framework of the Central American Common
Market were concerned; but there was no similar
constitutional provision to cover the case in general
international law.

68. Mr. JAGOTA (India) said that his delegation
would have had no difficulty in accepting article 22
in the proposed text, but the United Kingdom and
Austrian delegations had now raised a number of new
and weighty points, which deserved careful consider-
ation. If article 22 were pressed to a vote, his delega-
tion would vote for it on the understanding that there
was a basic distinction between it and article 21;
article 21 dealt with entry into force, whereas article 22
dealt with provisional application and not provisional
entry into force.

69. His delegation agreed with the first two points
of interpretation made by the United Kingdom
representative. The first was that the words ““ pending
its entry into force ” in paragraph 1 would not exclude
the possibility of entry into force for some States and
not for other States. The second was that the words
““ the negotiating States ” in paragraph 1 (b) should
be taken to cover also “ some negotiating States .

70. He could not, however, agree with the United
Kingdom representative’s third point of interpretation,
that the obligations of article 23 would also apply to
the case mentioned in article 22. The paragraph in
the International Law Commission’s commentary to
which that representative had referred related to an
article 22 which had been drafted in terms of
“ entry into force provisionally 7, whereas the text of
article 22 now under discussion dealt with “ provisional
application ”. The rule in article 23 applied only to
a “treaty in force ”. He was inclined therefore to
agree with the Austrian representative that any obliga-
tions that might arise under article 22 would come
under the heading of the general obligation of good
faith on the basis of article 15 (Obligation not to
defeat the object and purpose of a treaty prior to its
entry into force) rather than of article 23 (Pacta sunt
servanda). It would probably be desirable to lay down
some time-limit for States to express their intention
in the matter, so that the provisional application of
a treaty might not be perpetuated.

71. Mr. MATINE-DAFTARY (Iran) said that, despite
the ecxplanations of the Chairman of the Drafting
Committee, he still had misgivings regarding the text
of paragraph 2. It was essential to clarify that text,
which seemed to enable a State to withdraw from a
treaty which it had signed and perhaps ratified.

72. Mr. BILOA TANG (Cameroon) said that he had
been impressed by the remarks of the representative of
Guatemala. The constitutional law of Cameroon did
not contain any provisions specifying that certain
categories of treaties could enter into force, provi-
sionally or otherwise, without the approval of Parlia-

ment. He would therefore be obliged to abstain from
voting on article 22.

73. Mr. EUSTATHIADES (Greece) said that the
principle embodied in article 22 responded to the
necessities of international practice. But the difficulties
to which the Guatemalan representative had drawn
attention were not purely academic. The provisions
of article 22 could lead to a conflict between inter-
national law and the constitutional law of a State and
thereby give rise to delicate situations.

74. He fully agreed with the second point raised by
the United Kingdom delegation and thought that the
text of paragraph 1 (b) should de reworded so as to
cover provisional application by agreement among
some negotiating States only.

75. He also supported the Iranian delegation’s request
that the text of paragraph 2 should be made clearer.
The provisions of paragraph 2, which were intended
as a safety valve, could paradoxically give rise to
insecurity. They raised the question whether the inten-
tion expressed by a State that it did not wish to become
a party to the treaty would be taken as final. Actually,
in a parliamentary system, it was possible for a govern-
ment to change its mind and to express a different
intention at a later stage. Accordingly, under the
provisions of paragraph 2, a State which had accepted
the provisional application of a treaty would be able
to suspend that application by expressing the intention
not to become a party, although that intention need
not be final.

76. Mr. ALVAREZ (Uruguay) said that he had
serious objections to the idea of the provisional
application of a treaty before it entered into force.
Either a treaty was in force, in which case it was
applied, or it was not in force, in which case it was
not applied.

77. Furthermore, provisional application conflicted
with his country’s Constitution, under which a prepon-
derant part in forming the will of the State was given
to the Legislature, whose consent was essential for
the entry into force and application of every interna-
tional agreement that had been concluded by the
Executive.

78. He realized, however, that the constitutional system
of his country was one thing, while international
practice in the provisional application of treaties —
which was most important and could not be dis-
regarded — was something else. Perhaps the solution
for countries which, like Uruguay, had a constitutional
system incompatible with the international practice in
question was not to sign or conclude treaties which
contained provisions stating that they would be applied
provisionally once they had been signed.

79. He wished to point out, however, that paragraph 2
had not been contained in the International Law Com-
mission’s original draft but had been based on amend-
ments by Belgium (A/CONF.39/C.1/L.194) and
Hungary and Poland (A/CONF.39/C.1/L.198) at the
first session. The Belgian amendment in particular
had proposed the addition of a new paragraph 3 to
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article 22 to read: * Unless otherwise provided or
agreed, a State may terminate the provisional entry
into force with respect to itself, by manifesting its
intention not to become a party to the treaty. ” Both
the Belgian amendment and the amendment by Hungary
and Poland had been adopted by the Committee of
the Whole by 69 votes to 1, with 20 abstentions. For
those reasons, his delegation was prepared to vote
for article 22.

80. Mr. WERSHOF (Canada) said that his delega-
tion would support article 22 for the same reasons as
those advanced by the representative of Uruguay. At
the first session, the Drafting Committee had worked
out the present text of that article, which had been
adopted by the Committee of the Whole without any
formal change. It seemed to his delegation that there
was nothing in article 22 which would force a country
which for constitutional reasons could not contemplate
becoming bound provisionally by a treaty to get into
such a position.

81. One representative had expressed the view that
the word ** party ” in paragraph 2 might be confusing,
but the answer to that objection was surely to be
found in the definition of “ party ” in article 2 (g),
namely, * a state which has consented to be bound by
the treaty and for which the treaty is in force ”. It
seemed quite clear that a country which had merely
undertaken to apply a certain treaty provisionally
was not yet a “ party ” to that treaty.

82. Mr. REDONDO-GOMEZ (Costa Rica) said that
article 22 established a special régime for the purpose
of giving greater flexibility to international law, which
had not previously contained any provision to regulate
the consequences of the provisional application of a
treaty. It was a similar situation to that which arose
in private law in connexion with so-called pre-con-
tractual instruments where a kind of specific rela-
tionship was established between a contract and the
instruments preceding it. His delegation, however,
still hesitated to support article 22, since it did not
consider it sufficiently clear.

83. Mr. MARESCA (Italy) said it was well known
that in international practice there were certain kinds
of treaties which, if the parties so agreed, could enter
into force before reaching their final stage of perfec-
tion. The purpose of article 22 as merely to reflect
that practice and to provide the necessary element of
flexibility to regulate present international treaties.

84, Paragraph 1 in no way prevented States whose
constitution did not permit the provisional entry into
force of a treaty from becoming parties to treaties
which provided for provisional entry into force.
Plenipotentiaries could be assumed to know their
country’s laws and could decide during the negotia-
tions whether their country could be bound provi-
sionnally by a treaty. However, paragraph 2, which
had not been drafted by the International Law Com-
mission, did give rise to certain difficulties. The
first part of it was obviously in need of some clarifica-
tion, since it stated something which was either
unnecessary or contradicted the second part, while the

second part raised a serious problem concerning the
termination of the provisional application of treaties.
In particular, was termination to take effect ex tunc
or ex nunc? In order to permit the application of
paragraph 1, which was in conformity with current
practice, the Drafting Committee should be asked to
reflect further on paragraph 2.

85. Mr. BAYONA ORTIZ (Colombia) said that his
country’s Constitution was similar to that of several
other Latin American countries, so that his delegation
might be expected to have the same objections to
article 22 as those raised by several previous speakers.
However, after studying article 22 carefully his delega-
tion had decided that those objections were more
apparent than real.

86. As the Canadian representative had pointed out,
article 22 did not force the parties to a treaty to agree
to its provisional entry into force. Whether a country
would wish to permit such provisional entry into force
would, as the Italian representative had said, depend
on the attitude taken by its plenipotentiaries at the
preliminary negotiations. Any State which negotiated
a treaty was free to say whether it wished that treaty
to be applied provisionally before its final entry into
force. His own country could not agree to such
provisional application, but since article 22 was suffi-
ciently flexible and did not impose any obligation
with respect to provisional application, his delegation
was prepared to vote for it. He hoped, however, that
the Drafting Committee would try to work out a more
satisfactory text.

87. Mr. WYZNER (Poland) said that carlier speakers
had pointed out that the idea of adding a new para-
graph 2 to article 22 had originally been proposed at
the first session by the delegations of his country,
Hungary and Belgium. The general question of
provisional application was a fact of international life
which had to be taken into account. He fully under-
stood that certain countries might have constitutional
difficulties in accepting that idea; nevertheless, it was
impossible to forbid countries to conclude treaties
provisionally if they so wished. For that reason,
article 22 was perfectly logical, since it filled what
would otherwise be a gap in the proposed convention.

88. Paragraph 2 was the result of amendments which
had been adopted by overwhelming majorities in the
Committee of the Whole at the first session; perhaps,
however, it involved a certain element of risk as far
as the security of treaty relations was concerned. As
that paragraph read now, the termination of a
provisional application would take effect at the very
moment when a State notified other parties of its
intention to discontinue its provisional application. In
other articles dealing with the question of the applica-
tion of treaties, the Conference had provided for at
least one year’s notice. In the interests of the security
of treaty relations, therefore, a matter of the utmost
importance, it might be advisable to provide for a
time-limit which would be acceptable to delegations,
and he accordingly suggested that paragraph 2 be
amended to read: “ ... the provisional application of
a treaty ... shall be terminated six months after that
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State notifies the other States between which the treaty
is being applied provisionally of its intention not to
become a party to the treaty . He hoped the Drafting
Committee would consider that suggestion, so that
after further consultations the Conference could take
a quick decision and adopt article 22.

89. Sir Humphrey WALDOCK (Expert Consultant)
said that he had been surprised at the degree of
anxiety to which paragraph 2 had given rise during
the discussion, since to him that paragraph seemed to
offer a .protection to the constitutional position of
certain States rather than the contrary. The practice
of provisional application was now well established
among a large number of States and took account of
"a number of different requirements. One was where,
because of a certain urgency in the matter at issue,
particularly in connexion with economic treaties, it was
highly desirable that certain steps should be taken
by agreement in the very near future. If the treaty
was one which had to come before a parliament, for
example, there might be a certain delay in securing
its ratification which would deprive it of some of its
value.
provisional application when it was not so much a
question of urgency, as that the matter was regarded
as manifestly highly desirable and almost certain to
obtain parliamentary approval.

90. As drafted, article 22 did not seem to involve any
real risks to States which might have very strict
constitutional requirements because, as had already
been pointed out, there was no need for the State
concerned to resort to the procedure of provisional
application at all. On the other hand, there were
many States which d1d have important const1tut10na1
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of emtering into treaties in simplified form. In those
cases, the practice of provisional application had been
found highly convenient. Paragraph 2 offered a perfect
safeguard, since if a treaty was brought before parlia-
ment and it became apparent that parliamentary
-approval was not likely to be forthcoming, the govern-

ment . could_change its decision and termmate the

91. The Polish representative had suggested that the
interests of States might be further safeguarded by
introducing into paragraph 2 some element of notice;
as Expert Consultant and former Special Rapporteur,
however, he personally was unable to see all the
bogeys which had been evoked during the debate.

92. Mr. MATOVU (Uganda) said that the provisions
of article 8 made it clear that a majority of States
might conclude a treaty over the heads of a minority
of States, so that where there was no unanimity the
majority would be able to impose their will on the
minority. He endorsed the observations of the repre-
sentative of Guatemala. Under the Constitution of
‘Uganda every treaty must be ratified by. the Cabinet,
but artlcle 22, as proposed, would have the effect
His delegation

participating in the negotiation of such a treaty would

States might also resort to the process of ~

always be at liberty to reserve its position despite
the provisions of article 16 and 17.

93. He wished to ask the Expert Consultant if he
would agree to amending the text of paragraph 2 of
article 22 to read: ‘ Unless the treaty otherwise
provides or the negotiating States have otherwise
agreed, the provisional application of a treaty or a
part of a treaty with respect to a State shall not take
place or shall be terminated if that State notifies the
other States betwéen which the treaty is being applied
provisionally of its intention not to become a party
to the treaty.” That amendment involved adding
the phrase “ shall not take place ”’. The reason was
that the termination referred to would be later in
time, which would mean that the State was first bound
but was later able to withdraw from the obligation.
The purpose of the amendment was to permit the State
to say “ No ” at the initial stage, before it was bound.

94. Sir Humphrey WALDOCK (Expert Consultant)
said that he was not sure what was the object of the
suggested addition. He could not easily conceive
_that a provisional application should not take place if
“a State notified the other States between which the
treaty was being applied provisionally of its intention
not to become a party. Was it being suggested that
a State might in bad faith, as it were, try to apply a
treaty provisionnally, and almost in the same breath
inform other States of its intention not to become a
party? The Drafting Committee had not attempted
to provide for such a situation because it had not
envisaged the possibility.

95. The PRESIDENT asked the representative of
Uganda whether, in view of that explanation, he wished
to press his amendment.

96. Mr. MATOVU (Uganda) said that the question
was really a drafting problem and he would suggest
that it be referred to the Drafting Committee.

97. The PRESIDENT said that the Drafting Com-
mittee would consider the suggestion.

98. Mr. KHLESTOV (Union of Soviet Socialist Repu-
blics) asked whether the President intended to put
the amendment by Poland, to include in the article a
reference to the period of six months, to the vote.

99. The PRESIDENT said he had understood the
representative of Poland to have made a suggestion
rather than a formal proposal.

100. Mr. WYZNER (Poland) said that he would be
satisfied if his suggestion were referred to the Drafting
Committee and if that Committee subsequently reported
on it to the Conference.

101. The PRESIDENT
vote on article 22.

invited the Conference to

Article 22 was adopted by 87 votes to 1, with
13 abstentions.1!

11 The Drafting Committee did not propose any change in
the text of article 22 (see 28th plenary meeting). For a further
statement on the article, see 29th plenary meeting.
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102. Mr. YU (Republic of Korea) said that he had
abstained from voting on article 22. While the
practical need for the article was understandable, the
legal definition of the provisional application of a
treaty was not really clear to his delegation, and
furthermore, the article might place his Government
in a difficult position because of constitutional con-
siderations.

103. Mr. GALINDO-POHL (El1 Salvador) said that
although article 22 raised certain problems for his
delegation, he had voted for the article.

104. El Salvador considered that its Constitution took
precedence over all treaties, and moreover certain
kinds of treaties — formal treaties — required ratifica-
tion by the Legislature. Nevertheless, he had voted
for the article in recognition of the importance of the
international practice involved. It was certain that
no representative of El Salvador would invoke the
provisions of the article in relation to formal treaties,
because its constitutional law did not permit an affirm-
ative answer to the hypothetical questions in the article.
However, the provisions of the article could be applied
to certain treaties of a less formal character with
respect to which the Executive had constitutional
authority to bind the State.

105. Mr. VEROSTA (Austria) said that he had
stated during the debate that in order not to delay
the work of the Conference he was prepared to vote
for article 22 on the clear understanding that the
Drafting Committee would take into account the suggest-
ions put forward during the discussion by several
delegations. He realized that a lot was being asked
of the Drafting Committee, since those suggestions
might involve questions of substance. However, since
the text of article 22 in its final form had been made
available to the Conference only such a short time
before the debate, delegations had not been fully
prepared to take a firm position. He therefore hoped
that the Drafting Committee would take full account
of the comments made during the discussion.

106. The PRESIDENT said he could assure the
representative of Austria that the Drafting Committee
would take due note of his request.

The meeting rose at 6.20 p.m.

TWELFTH PLENARY MEETING

Tuesday, 6 May 1969, at 10.40 a.m.
President: Mr. AGO (Italy)

Tribute to the memory of Mr. Zakir Husain,
President of the Republic of India

On the proposal of the President, representatives
observed a minute’s silence in tribute to the memory of
Mr. Zakir Husain, President of the Republic of India,
who had died on 3 Mai 1969.

1. Mr. DADZIE (Ghana), Mr. OGUNDERE (Nigeria),
Mr. TABIBI (Afghanistan), Mr. LATUMETEN (Indo-
nesia), Mr. MATINE-DAFTARY (Iran), Mr. KHLES-
TOV (Union of Soviet Socialist Republics), Mr. SINHA
(Nepal), Sir Francis VALLAT (United Kingdom) on
behalf of all the Western European delegations,
Mr. GONZALEZ GALVEZ (Mexico), Mr. PINTO
(Ceylon), Mr. KEARNEY (United States of America),
Mr. TEYMOUR (United Arab Republic), Mr. WER-
SHOF (Canada) and Mr. JACOVIDES (Cyprus) paid
tributes to the memory of the President of the Republic
of India.

2. Mr. KRISHNA RAO (India) said he was deeply
moved by the expressions of sympathy from the
delegations of Asia, America, Africa, Western Europe
and the socialist countries. He would certainly com-
municate them to the Government and people of India.

Consideration of the question of the law of treaties in
accordance with resolution 2166 (XXI) adopted by
the General Assembly on 5 December 1966 (resumed
from the previous meeting)

ARTICLES APPROVED BY THE COMMITTEE
OF THE WHOLE (continued)

Article 231

Pacta sunt servanda

Every treaty in force is binding upon the parties to it and
must be performed by them in good faith.

3. Mr. ALVAREZ TABIO (Cuba) said he did not
propose to submit an amendment to article 23, since
he had become convinced that the text produced by
the Drafting Committee now seemed to satisfy the
Conference. However, the Conference was not unani-
mous in regard to defining the scope of the pacta sunt
servanda rule, as the debate in the Committee of the
Whole at the first session had shown.

4. His first concern was the precise meaning of the
words “ treaty in force ”. Since article 23 came
immediately after the provisions relating to the entry
into force of treaties, it would seem that it simply
referred to a treaty concluded in accordance with the
formal requirements laid down in Part II of the draft
articles. If that was so, the words “ in force ” were
superfluous, because they added nothing new. It was
obvious that no one could be required to perform a
treaty unless it was in force. The words “ treaty in
force ”” must therefore mean something more. In point
of fact, the expression “ in force > referred not only to
the obligations incumbent upon the parties during the
process of concluding the treaty but also to the
obligations deriving from the conditions essential for
the very creation of treaties, particularly the requirement

1 For the discussion of article 23 in the Committee of the
Whole, see 28th, 29th and 72nd meetings.
An amendment was submitted to the plenary Conference by
Yugoslavia (A/CONF.39/1L.21).
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of freedom of consent. The International Law Com-
mission had clearly recognized that, since in para-
graph (3) of its commentary to article 23, it had stated
that the words gave expression to an element which
formed part of the rule and that, having regard to other
provisions of the draft articles, it was necessary on
logical grounds to include them. Those provisions
related to the causes of the invalidity and termination of
treaties, among other matters. The Commission had
therefore thought it necessary to specify that it was to
treaties in force ““ in accordance with the provisions of
the present articles ” that the pacta sunt servanda rule
applied. The Commission was referring to all the
articles of the convention on the law of treaties and not
merely to the provisions of Part II concerning the con-
clusion and entry into force of treaties.

5. But it was interesting to consider another aspect of
the text of article 23, namely the question of * good
faith . The inclusion of that principle in the pacta
sunt servanda rule created a link between that provision
and Article 2 (2) of the United Nations Charter, which
established the principle of good faith. Three con-
clusions were to be drawn from that link with the
Charter: that there was a limit to the pacta sunt servanda
rule, namely good faith; that the onus of fulfilling the
obligations imposed by good faith was subordinate to
the fact that those obligations had been contracted in
accordance with the Charter; and that no one was
required to perform a treaty which contradicted the
principles laid down in the Charter.

6. Seen in that light, the rule in article 23 had clearly
defined limits which would prevent abuse. Performance
in good faith did not merely mean abstaining from acts
which might prevent the treaty from being carried out;
it also presupposed a fair balance between reciprocal
obligations.

7. In short, the rule would strengthen legal security, but
it must be a security whose purpose was to achieve the
ideal of justice mentioned in the Preamble to the Charter,
which spoke of establishing “conditions under which
justice and respect for the obligations arising from
treaties and other sources of international law can be
maintained ”. It should be noted that justice was
placed highest in the scale of values established by the
Charter. A treaty to which consent had been extorted
by unjust coercion could not be protected by the pacta
sunt servanda rule.

8. His delegation would therefore vote in favour of
article 23, since in the form in which it was worded it
tended to remove all the defects attached to the pacta
sunt servanda tule. The Cuban delegation understood
the words “ treaty in force * as meaning “ valid treaty ”,
in other words a treaty freely consented to, having a
licit object and with a just cause.

9. Mr. ESCUDERO (Ecuador) said that the pacta sunt
servanda tule formed part of the general principles of
law referred to in Article 38, paragraph 1 (c) of the
Statute of the International Court of Justice. The rule
had existed from the very earliest times, and in those days
it had derived its mandatory character from purely
religious considerations; later, it had taken a more ethical

form, that of good faith. But that had not prevented
treaties from being concluded or disregarded on the
redoubtable and overriding grounds of “ reasons of
State .

10. In fact, although the rule was certainly part of
general international law, it could not be regarded as a
rule of jus cogens, since it admitted of exceptions. The
first suggestion that an exception to that principle was
contained in the rebus sic stantibus clause was to be
found in the thinking of St. Thomas Aquinas; the cir-
cumstances surrounding the conclusion of a treaty could
alter, and so entail its revision.

11. At the first session of the Conference, the Ecua-
dorian delegation, along with others, had proposed
(A/CONF.39/C.1/L.118) that the word * treaty in
force ” be replaced by the words “ valid treaty ”, so
that the term used would indicate both the formal and
the substantive conditions which gave a treaty its full
validity. The most imperative of those substantive con-
ditions were that the treaty must have been freely con-
sented to and that it must have been concluded in good
faith, But the Chairman of the Drafting Committee,
in reporting the Committee’s decision on that amendment
at the 72nd meeting,> had said that the Drafting Com-
mittee had regarded it * as a drafting amendment which
it had not thought it advisable to adopt ”. The logical
inference was that there was no fundamental difference
in meaning between “treaty in force ” and “ valid
treaty .

12. There was however good reason for insisting that the
rule should be reduced to its proper proportions. If
it was to be recognized as a fundamental rule, there
would have to be an equally forceful statement that the
element of good faith was essential in all the stages of
the preparation and conclusion of treaties. That should
have caused the International Law Commission to state
a rule, antecedent to the pact sunt servanda rule, that
would have embodied as a sine qua non of the validity
of treaties good faith and the free consent of the contract-
ing parties, on the ground that it would be no less unjust
to require good faith in perforimming treaties but not in
concluding them than to require it in the conclusion of
treaties but not in their performance. That was a higher
philosophical principle which was the very basis of the
law of treaties.

13. Part V of the draft convention contained provisions
about the invalidity, termination and suspension of the
operation of treaties. Those provisions were mainly of
a procedural nature, but even so, they ought to derive
from a rule of substantive law having just as much
authority as the pacta sunt servanda rule since good
faith and the free consent of the contracting States were
also essential ingredients of the validity of treaties.

14. Reference had been made to Article 2 (2) of the
United Nations Charter in connexion with that rule;
but the principle laid down in that Article could only be
invoked by way of analogy, since the reference was
solely to the obligations imposed by the Charter on
Member States.

2 Para, 34.
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15. Some speakers had mentioned the reference in the
Preamble of the Charter to *“ respect for the obligations
arising from treaties ”. But it should be noted that the
Preamble referred to the establishment of the conditions
under which justice and respect for the obligations
arising from treaties could be maintained. And those
conditions could only be that treaties must not be unjust
and must not have been imposed by force or by fraud,
for instance. Seen in that light, the Preamble of the
Charter was a major pronouncement condemning unjust
treaties and stating that they should be regarded as
invalid.

16. The inevitable conclusion to be drawn from that
was that at least the preamble to the draft convention
on the law of treaties should state the principle that
good faith and the free consent of the contracting States
were the foundation of the validity of treaties.

17. Those views had alrealy been expressed by his
delegation during the discussion in the Committee of the
Whole. In the light of the interpretative statement he
had just made, his delegation would vote in favour of
article 23.

18. Mr. PASZKOWSKI (Poland) said that in his view
the principle that treaties were binding upon the parties
and must be performed in good faith should be stated as
precisely as possible because of its fundamental impor-
tance. As the Italian representative had said at the
29th meeting of the Committee of the Whole, the mere
statement “ pacta sunt servanda ” would be enough.

19. It was not easy, however, to render the Latin into
other languages, and that had led to the lengthy debates
on article 23 and the amendments submitted to it in the
Committee of the Whole. Nevertheless, viewed in the
context of the convention as a whole, the wording used
by the International Law Commission was satisfactory,
as it properly emphasized the fundamental nature of the
obligation to perform treaties in good faith.

20. There was obviously no such obligation in the case
of treaties which were null and void, but the relevant
provisions concerning invalidity, termination and suspen-
sion of the operation of treaties were set out elsewhere
in the convention. Article 23 did not therefore need
any further qualification, and the Polish delegation would
vote for the text of the article as submitted by the
Drafting Committee.

21. Mr. JACOVIDES (Cyprus) said he approved of the
text of article 23 as now submitted to the Conference,
on the understanding that the pacta sunt servanda rule
had the meaning given to it by the delegation of Cyprus
in the Sixth Committee of the General Assembly and in
the Committee of the Whole at the 72nd meeting. It
was clear that the principle stated in article 23 was
subject to all the rules of international law concerning
invalidity, termination and so forth stated in the draft
convention, in other words that it was subject to all the
rules under which it was generally recognized that a
treaty was not “ in force . It was only when the pacta
sunt servanda principle was thus delimited that it should
take its due place in the over all structure of the law of
treaties.

22. Mr. SMEJKAL (Czechoslovakia) recalled the
statement made by the Czechoslovak representative at
the 29th meeting of the Committee of the Whole with
regard to the proposal to replace the words * treaty
in force ” by the words “ valid treaty ” in article 23.
Czechoslovakia had been one of the co-sponsors of that
proposal (A/CONF.39/C.1/1..118).

23. His delegation would not press the proposal that
article 23 should be amended in that way and would
vote for the text submitted by the Drafting Committee,
on the understanding that a treaty * in force ” meant
exclusively a treaty concluded in accordance with the
fundamental principles of international law.

24. Mr. MOE (Barbados) said he had no objection to
the inclusion in the convention on the law of treaties of
a principle expressing the importance attributed to the
pacta sunt servanda rule, which, in fact, simply trans-
ferred to international law the elementary rule of
municipal law that every person must perform his
contracts.

25. In the form given to it by the International Law
Commission, however, and in the form finally submitted
by the Drafting Committee the pacta sunt servanda rule
had two particular aspects : it referred to treaties * in
force ” and it stated that such treaties must be performed
“ in good faith ”.

26. The element of good faith was certainly essential
in almost every aspect of international relations, but he
could not quite see what legal meaning the phrase * in
good faith ” had in the context of article 23. If a treaty
was not being performed, the question arose whether
that was so under the terms of the treaty or in accord-
ance with the relevant articles of the convention.
Further, when article 23 was read together with
article 39, it was clear that the obligations of a party to
a treaty which sought to impeach its validity subsisted
until, after the application of the relevant procedural
provisions, it was decided that those obligations had
terminated. During the whole period, which might be
a very long one, while the decision was pending, could
it truly be said that the party in question would be
performing the treaty “in good faith »?

27. He feared that legally the phrase “ in good faith ”
was devoid of real meaning. There were many who
considered it essential to state in a legal rule the need to
observe treaty obligations “ in good faith ”, yet refused
“ in good faith  to subject disputes on those matters to
impartial and independent adjudication. His delegation,
like some other delegations, believed, however, that
good faith should be referred to in the preamble to the
convention on the law of treaties, in other words at the
point where the aim of the convention was stated.

28. It would have been safer to omit the words ““ in
force ”, as indeed the International Law Commission
had at first been inclined to do, so as to prevent any
misunderstanding about the expression * treaty in
force ”. Without those words article 23 would cover
all international agreements concluded between States
within the meaning of article 2; furthermore, as under
article 15 certain obligations had to be fulfilled even
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before the treaty entered into force, provisionally or
definitively, the pacta sunt servandg rule would apply
to the obligations under article 15 just as it did to those
incurred under the treaty itself.

29. In his delegation’s view, it would be enough if
article 23 read: “ Every treaty is binding upon the
parties to it and must be performed by them ”. In
fact, the Latin maxim “ pacta sunt servanda ” used as
the heading for article 23 was clear and unambiguous
and would have made an admirable text. In any case,
the delegation of Barbados accepted the rule, which
should unquestionably be stated in the convention on the
law of treaties.

30. Mr. SOLHEIM (Norway) reminded the Conference
that the International Law Commission had stated in
paragraph (3) of its commentary that “ from a draft-
ing point of view, it seemed necessary to specify that it
is treaties in force in accordance with the provisions of
the present articles to which the pacta sunt servanda
rule applies,” and that ““ the words ‘ in force * of course
cover treaties in force provisionally under article 22 as
well as treaties which enter into force definitively under
article 21 ”.

31. The title and the text of article 22 as originally
drafted by the International Law Commission concerned
entry into force provisionally. However, the text had
been considerably changed in the previous year by the
Committee of the Whole, though the original title had
been kept. Since then, the title had also been changed
and now read “ provisional application ”.

32. Article 23 as now worded stated that * every treaty
in force is binding upon the parties ”. Article 22,
adopted at a previous meeting, used the expression
‘ party to the treaty ”, which had not been used in the
International Law Commission’s draft of article 22. It
was true that the word  party > had been given a special
meaning in the convention under article 2, paragraph 1
(g), but it was necessary to be careful and to take into
consideration all the different elements of interpretation,
so as to avoid the conclusion that the rule in article 23
did not apply to a treaty which was being provisionally
applied.

33. It was clear that under customary international law
the pacta sunt servanda principle also applied to a treaty
during a period of provisional application, and the
Norwegian delegation believed that no other intention
could be inferred from the text as it now stood.

34. In other words, his delegation considered that the
words ““ in force ” used in article 23 covered treaties
applied provisionally under article 22 as well as treaties
which entered into force definitively under article 21.

35. Mr. MATINE-DAFTARY (Iran) said it would
have been better if the word “treaty ” had not been
qualified and if the text had simply conformed to the
Latin phrase used for the title of article 23.

36. The Iranian delegation, though concurring in the
arguments put forward by the sponsors of amendments
during the first session and the interpretative statements
made at that meeting, requested the inclusion in the

preamble of a formal declaration specifying the scope of
the principle, which was stated in the United Nations
Charter.

37. Mr. pE CASTRO (Spain), replying to the ar-
guments put forward by some representatives that the
words “ in force ” related also to validity, said that quite
clearly the expression ““in force ” in its strict sense
meant no more than the fact of being in force, as was
apparent from Article 37 of the Statute of the Interna-
tiona! Court of Justice. The expression therefore
referred, to treaties which definitely had legal effects, in
other words, treaties whose application was not subject
to certain conditions.

38. Consequently the text of article 23 did not in itself
cover the conditions for wvalidity. Moreover, that
restrictive interpretation might be regarded as cor-
roborated by article 2, paragraph 1 (a), where the
definition of the word * treaty ” did not mention the
obligation of validity, and by Part V, which dealt with
the invalidity of treaties. Treaties might be in force
inasmuch as they were being performed, but they might
be void and not binding upon the parties because their
provisions were at variance with the basic rules of inter-
national law.

39. In accordance with the distinction which existed
between the legal effects of a treaty and its validity,
article 23 appeared to refer only to the legal effects of
treaties and to leave aside their validity.

40. His delegation therefore thought it should be made
clear that article 23 covered treaties which were both in
force and valid. The convention was an organic whole
and it should be emphasized that the treaties which must
be performed in accordance with article 23 were those
which fulfilled the conditions for validity and were not
vitiated by the grounds for invalidity set out in Part V.

41. Finally, his delegation thought that the criterion
of good faith should be applied not only during the
performance of the treaty but also at the preceding
stage — despite the deletion of sub-paragraph (@) of
article 15 — and at the subsequent stage, when the treaty
was no longer in force.

42. Mr. BAYONA ORTIZ (Colombia) said that the
pacta sunt servanda tule and the principle of good faith
ensured the stability of international relations and peace
and solidarity among men.

43. The International Law Commission had succeeded
in setting out the pacta sunt servanda rule and the
principle of good faith in a clear and simple manner.
But the drafting of article 23 gave rise to some dif-
ficulties.

44. The Norwegian representative had pointed out that
if articles 22 and 23 were taken together it might be
wondered whether the pacta sunt servanda rule and the
principle of good faith were also valid for treaties being
applied provisionally.

45. In his delegation’s view, it should be made clear
that article 23 also related to treaties which were being
applied provisionally. It therefore formally proposed
as an oral amendment that the words “ or being applied
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provisionally ” should be inserted after the words * in

force ”.

46. Mr. ROMERO LOZA (Bolivia) said that, at the
72nd meeting of the Committee of the Whole, his delega-
tion had supported article 23, on the understanding that
the expression “ treaty in force ” meant a treaty that
was valid in accordance with the provisions of the con-
vention. That interpretation must be emphasized,
because it would be inadmissible for the pacta sunt
servanda rule to be applied to treaties in force even
though such treaties had been imposed in violation of
the rules of freedom of consent or by the threat or use
of force.

47. The amendment co-sponsored by his delegation
(A./CONF.39/C.1/1.118) had not been adopted by the
Committee of the Whole, and several representatives
had pointed out that there might be valid treaties which
were not in force. That situation might indeed arise,
but it was also possible that some treaties might be in
force and yet might not comply with the essential condi-
tions laid down by the United Nations Charter and by
various articles of the draft convention.

48. It should be specified that States could not be
required to perform treaties, even treaties in force, if
those treaties did not fulfil the essential conditions for
validity.

49. His delegation would vote for article 23, in the light
of the statement he had just made concerning its inter-
pretation.

50. Mr. MARKOVIC (Yugoslavia), submitting his
delegation’s amendment (A/CONF.39/L.21), said that
article 23 was a key article of the convention and
constituted a peremptory norm or at least a norm akin
to a rule of that nature. It was therefore desirable that
the wording of the article should be precise and that,
in particular, it should cover treaties applied provi-
sionally, the subject of article 22. It was questionable,
however, whether article 23 actually covered that kind
of treaty. With the original wording of article 22, which
referred to provisional entry into force, the present
formula in article 23, which used the expression * in
force ”, might perhaps have been acceptable. But the
fact that article 22 had been redrafted, made it neces-
sary to alter the text of article 23 as well. Moreover,
that was apparent from paragraph (3) of the commentary
to article 23, in which the International Law Commis-
sion had pointed out that the words ““ in force * also
covered treaties which were in force provisionally.

51. The amendment submitted by his delegation would
eliminate the possibility of any arbitrary interpretation
of the last part of article 22. His delegation would of
course also be in favour of a separate article if the
Conference so decided.

52. Mr. REDONDO-GOMEZ (Costa Rica) said that
his country was firmly convinced that the principle of
good faith as applied to international obligations was
not only a factor of special importance in establishing
lasting peace between States but could also lead to the
creation of a new type of international society in which

the essential purposes of justice could be achieved
through the law.

53. In his country, the principle of good faith had
ceased to be a mere abstract concept and had become
one of the most important factors in its survival as an
independent community and as a sovereign State. In
fact, article 12 of its Constitution expressly prohibited
the establishment of a national army as a permanent
institution,

54. His delegation thought that good faith was an
element which applied to the conclusion as well as to the
performance of international conventions, and it would
therefore have been desirable for both those aspects to
be covered by article 23. However, in view of the
objections raised by representatives who were opposed
to replacing the words “in force ” by the word
“ valid ”, his delegation thought that the retention of the
present text in no way affected the reservations of the
delegations which had sponsored the amendment (A/
CONF.39/C.1/L.118), for there was no reason to
believe that good faith had ceased to be a fundamental
factor in the conclusion of treaties; moreover, the provi-
sions concerning the possibility of revising unequal
treaties or treaties imposed by force were derived by
implication from the idea on which article 23 was based.

55. His delegation would therefore vote in favour of
article 23, which it considered satisfactory.

56. Mr. SINHA (Nepal) said he did not share the
concern expressed by certain delegations about the
words “ in force ”. It was obvious from international
law and practice that a treaty in force was a valid
treaty. A treaty which conflected with a peremptory
norm of general international law was void ab initio,
as stated in article 50, and consequently was excluded
from the field of application of article 23. In the
opinion of his delegation, the rule in article 23 was one
of the most just norms of the law of treaties. The
Drafting Committee had been right not to depart from
the International Law Commission’s text, which was
both simple and precise. His delegation would therefore
vote in favour of the present text of article 23, on the
understanding that the rule in question was subject to
the principle of jus cogens and the doctrine of rebus sic
stantibus and also applied to treaties which were in force
provisionally.

57. Mr. SAULESCU (Romania) said that his delegation
thought, as the International Law Commission had
indicated in paragraph (5) of its commentary, that the
pacta sunt servanda rule should be inserted in the actual
preamble to the convention.

58. In the opinion of his delegation, the pacta sunt ser-
vanda principle applied to valid treaties, in other words
treaties whose conclusion and performance were in
conformity with the principles and rules of interna-
tional law and which therefore by their substance
encouraged a mutual respect for national sovereignty
and independence, for the equal rights of States and for
non-interference in matters within the domestic jurisdic-
tion of States. It was equally obvious that the principle
was just as applicable to treaties which were in force
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provisionally as to treaties which had entered into force
definitively.

59. The pacta sunt servanda rule was one of the
mainstays of international treaty relations and it was
from that principle that the obligation on the parties
to take all appropriate steps to carry out a treaty was
derived.

60. In the light of that statement concerning its inter-
pretation of article 23, his delegation would vote for it.

61. Mr. ZABIGAILO (Ukrainian Soviet Socialist
Republic) said his delegation was in favour of article 23
as submitted by the Drafting Committee, because the
fact that a treaty was binding upon the parties and must
be performed in good faith was an essential condition
for the achievement of the basic aim of international law,
which was the maintenance of peace and the develop-
ment of international relations. The Ukrainian delega-
tion also supported the Yugoslav amendment (A /CONF.
39/1.21) because it added to the pacta sunt servanda
rule a new element which would usefully supplement that
norm of international law by specifying that it held good
equally for treaties applied provisionally — the subject
of article 22 already adopted by the Conference.

62. Mr. ROSENNE (Israel) said he was in favour of
article 23 in the form submitted by the Drafting Com-
mittee. His delegation doubted the usefulness of the
Yugoslav amendment (A/CONF.39/L.21); indeed, it
might endanger the stability of treaties and even the
very principle stated in article 23. It would be remem-
bered that the text of article 22 had been changed at the
first session so as to show clearly that the provisional
application of a treaty was in every case the result of
agreement between the parties. It would not therefore
be wise to adopt a provision which might throw doubt
on the validity and applicability of such an agreement.

63. The PRESIDENT noted that all delegations were
in favour of article 23 as submitted, and that no one
doubted the soundness of the Yugoslav and Colombian
amendments. In the light of the interpretative state-
ments just made, it was obvious that the expression
*“ treaty in force ” also covered treaties applied provi-
sionally and that the same was true of the expression
“in good faith . It should be borne in mind, however,
that article 23 was of a declaratory nature which would
be somewhat impaired if it included points of detail, as
proposed in the amendments in question. Since all
delegations were agreed on the way in which article 23
was to be interpreted, perhaps the sponsors of the
amendments would agree to withdraw them. He
suggested that the meeting should be suspended to enable
the delegations concerned to hold consultations.

It was so decided.

The meeting was suspended at 12.25 p.m. and
resumed at 12.30 p.m.

64. Mr. TODORIC (Yugoslavia) said that, after con-
sulting several delegations, his delegation agreed that its
amendment should be referred to the Drafting Com-
mittee, which might submit it as a separate article.
Article 23 could thus be put to the vote without change.

65. Mr. BAYONA ORTIZ (Colombia) supported the
Yugoslav representative’s suggestion.

66. Mr. WERSHOF (Canada) said the Yugoslav pro-
posal was of some importance. It might perhaps be
better if the text of the proposed new article were first
submitted to the Conference, before being referred to the
Drafting Committee.

67. The PRESIDENT pointed out that the new article
would in any event have to be submitted to the Con-
ference. It would be better, however, if the Drafting
Committee examined it and submitted a revised text to
the Conference. He therefore suggested that the amend-
ments should be referred to the Drafting Committee and
that the Drafting Committee’s text of article 23 should
be put to the vote.

It was so agreed.

Article 23 was adopted by 96 votes to none.®

New article proposed by Luxembourg

68. The PRESIDENT invited the Conference to con-
sider the nmew article proposed by the Luxembourg
delegation (A/CONF.39/L.15), which was to be
inserted immediately after article 23. The article read:

The parties shall take any measures of international law
that may be necessary to ensure that treaties are fully applied.

69. Mr. HOSTERT (Luxembourg) explained that the
purpose of his amendment (A/CONF.39/L.15) was to
remind States that they must take any measures of
internal law that might be necessary to ensure that
treaties were fully applied. The proposed article would
come immediately after article 23, on the pacta sunt
servanda principle, and would become article 23 bis; the
existing article 23 bis, which prohibited States from
invoking internal law to justify failure to perform treaties
would then become article 23 fer.

70. The comments by the Luxembourg Government *
showed that the proposed amendment had been based

of the Treaty of Rome ® establishing the
European Economic Community. Under that provision,
member States were required to take all appropriate
measures to ensure that the obligations arising out of
the Community’s laws were carried out. It might
perhaps be argued that a rule based on the system of
law created by the Treaty of Rome could not be carried
over into a convention codifying the law of treaties;
but it had to be borne in mind that the system of law
in question included not only provisions of a quasi-
federal type, but also obligations incumbent upon States,
and it was more particularly to those provisions that
article 5 of the Treaty applied; it had amply proved its
usefulness.

71. The Luxembourg delegation would like to sce a

on articla &
Uil albl\rl\r £

3 The Drafting Committee reported that it did not recommend
the adoption of the Yugoslav proposal. See 28th plenary
meeting.

4 See Yearbook of the International Law Commission, 1966,
vol. I, p. 311.

5 United Nations, Treaty Series, vol. 298, p. 17.
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similar rule included in the convention on the law of
treaties. The very nature of the provisions of certain
treaties made it impossible for them to be carried out,
even when they had entered into force between States,
unless appropriate measures of internal law were taken.
For example, treaties for the harmonization of certain
national laws and regulations could be put into force only
through parliamentary action. Articles which were not
sufficient in themselves would be supplemented and
made more explicit by rules of internal law. Other
treaties embodying provisions directly creating rights
and obligations for individuals — a possibility expressly
accepted in an advisory opinion of the Permanent Court
of International Justice ® — could not be applied by the
courts unless they had been published in proper form.
There were few treaties which did not require par-
liamentary approval or publication in an official gazette.
Many treaties prepared under United Nations auspices
would remain a dead letter if the States parties did not
put them into operation. Further, the number of
treaties was constantly growing, as could be seen from
the United Nations Treaty Series; that was firstly because
the international community had become larger, and
secondly because, as a result of the growing interdepen-
dence of States, more and more problems had to be
solved on a regional, or even a world-wide, basis. The
State’s exclusive field of jurisdiction had contracted as
a result, and’ nationals of a State were increasingly
governed by rules of law that were international in origin
and based on treaties. Again, though the problem of
carrying out treaties was one common to all States, it
could obviously be solved in different ways, even in
countries connected by close ties. Among the member
States of the European Economic Community some,
such as Luxembourg, adopted and applied treaties as
international and contractual law, whereas others incor-
porated them in legislative instruments and transformed
them into internal law. Those difference were even
more striking when it came to States with different
economic, social and constitutional systems.

72. The Luxembourg delegation therefore believed that,
in codifying the law of treaties, the international com-
munity could not hold itself entirely aloof from the
question of the subsequent fate of treaties. Any such
omission would be regrettable at a time when the life
of States and peoples was increasingly governed by rules
of law that were international and originated in treaties.
The amendment might prove useful and might help to
strengthen respect for treatics.  The effective applica-
tion of international instruments would then no longer be
delayed for lack of adequate internal measures of
implementation.

73. It might be objected that the amendment was
outside the scope of the convention because it referred
to internal law. But some articles already adopted by
the Committee of the Whole contained references to
national law, for example article 43 and article 23 bis,
which would become article 23 ter. The mere fact that
it referred to internal law should not, therefore, be

6 See advisory opinion concerning the Jurisdiction of the
Courts of Danzig (Series B, No. 15, p. 17).

adequate grounds for rejecting the amendment.
Another objection might be that the Luxembourg
amendment would be better placed in a future conven-
tion on State responsibility. But carrying out a treaty
through national legislation was essentially a matter for
the law of treaties and affected State responsibility only
consequentially; the article had, therefore, a logical place
in the convention. The same objection had been raised
at the first session in connexion with article 23 bis,
which prohibited States from invoking internal law to
justify failure to perform a treaty, but it had not been
taken into account by the Committee of the Whole.

74. The new article 23 bis would come as a separate
article after article 23, which stated the pacta sunt
servanda principle. The addition of a paragraph to
article 23 would have weakened the fundamental
importance of that provision. Again, it would not have
been appropriate to present the Luxembourg amendment
as the logical consequence of the performance of treaties
in good faith, since it was seldom deliberate bad faith
but rather mere inertia which stood in the way of
carrying out treaties in internal law. A positive obliga-
tion to carry out treaties should logically precede the
question of justifying failure to perform; for that reason,
the former article 23 bis should become article 23 ter.

75. Mr. GALINDO-POHL (El Salvador) said that in
his delegation’s view article 23, which provided that
every treaty in force was binding upon the parties to it
and must be performed by them in good faith, was
sufficient to ensure the observance of treaty obligations.
By virtue of that rule, any State should be able to adopt
the measures — financial, administrative, technical or
legal — required to ensure the performance of a treaty.
No difficulty would be encountered where the national
rules were in keeping with the rules of international
law. It might, however, happen that the rules of
national law conflicted with the provisions of a treaty,
although such questions ought to be studied and settled
during negotiation or at the time of ratification.
However, once concluded, the treaty must be performed.
In countries such as El Salvador in which constitutional
law took precedence over treaty provisions, the courts
might be called on to give their opinion and might
declare the provisions of a treaty unconstitutional. It
was a sphere within the exclusive jurisdiction of the
nation’s highest courts. States could therefore hardly
be asked to undertake, in as specific a manner as was
proposed by the Luxembourg amendment, to take
measures of internal law to ensure that treaties were
fully applied. For that reason, the amendment, although
its aim was praiseworthy and intended to promote
international law, was unacceptable in practice. The
rule set out in article 23 was sufficient to bind the
contracting State and to guarantee the performance of
international obligations.

The meeting rose at 1 p.m.
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THIRTEENTH PLENARY MEETING

Tuesday, 6 May 1969, at 3.10 p.m.
President: Mr. AGO (Italy)

Consideration of the question of the law of treaties in
accordance with resolution 2166 (XXI) adopted by
the General Assembly on 5 December 1966 (contin-
ued)

New article proposed by Luxembourg (continued)

1. The PRESIDENT invited the Conference to continue
its consideration of the new article proposed by
Luxembourg (A/CONF.39/L.15).

2. Mr. MARESCA (Italy) said that the Luxembourg
proposal raised three questions. The first was wheter
the proposed article had a rightful place in the
structure of a convention on the law of treaties. The
convention was a body of rules of international law
which considered the State as a subject of international
law. Nevertheless, those rules did not ignore internal
law. A number of articles referred to the Head of
State or the Head of Government, thereby establishing
a link with internal law, since it was for that law to
define the status of such persons. Article 43 precluded
the State from invoking a provision of its internal law
for the purpose of avoiding the observance of the
provisions of a treaty. Paragraph 2, which the Con-
ference had rejected, of the International Law Commis-
sion’s draft of article 5, had also referred to municipal
law. The all-important article 23, by requiring a State
to perform treaties in good faith, clearly imposed on a
State the obligation to adapt its internal law for the
purpose of implementing a treaty to which it was a
party. The Luxembourg proposal therefore fell within
the framework of the convention on the law of treaties.

3. Secondly, the Luxembourg proposal would not create
any disturbance in the relationship between interna-
tional law and municipal law, because it did not attempt
to settle doctrinal disputes on the subiect. If the
doctrine were accepted that international law became
an integral part of municipal law, the Luxembourg
proposal would not affect the position at all; if, however,
the doctrine of the primacy of municipal law were
accepted, the Luxembourg proposal would be both
apposite and valuable.

4. Thirdly, the proposed rule would be useful in prac-
tice. It would help Foreign Ministry officials in their
task of impressing on various national authorities the
need to observe existing rules of international law.
From his own experience, he could state with confidence
that an explicit article in the convention on the law of
treaties on the lines of the new article proposed by
Luxembourg would be very helpful. To give just one
example, on the occasion of an incognito visit to Italy
by a foreign Head of State whose retinue had attracted
excessive attention from press photographers, leading
to incidents, a press photographer had claimed damages
from a security guard in the retinue of the visiting Head
of State, and he (Mr. Maresca) had had the greatest
difficulty in convincing the Italian judge that the security

guard was entitled to full immunity from judicial process
under the rules of customary international law. It
would have been much easier if he had been able to
invoke a treaty provision, such as that contained in the
Luxembourg proposal, to uphold the application of the
rules of international law on the internal plane.

5. Mr. KEARNEY (United States of America) said
that he wished to take the opportunity offered by the
discussion on the Luxembourg proposal to explain at
the same time his delegation’s position on article 23 bis.
There was a hierarchy of differing legal rules in the
internal legislation of most States. Generally, constitu-
tional provisions were given primacy. Statutes, resolu-
tions and administrative provisions, all of which might
be authoritative, might have different weights. Treaty
provisions, when viewed as internal law, necessarily had
to be fitted into that hierarchy.

6. Each State was entitled to determine which legal
formulation had greater internal authority in case of
conflict among internal enactments and article 23 bis,
as approved by the Committee of the Whole in no
way abridged that right. Nor did it affect internal
procedures for determining the primacy of internal law,
whether by a decision based on the relationship in
time between various legislative measures, or by a court
decision on constitutional issues. It merely provided
that no party to a treaty might justify internationally its
failure to perform an international treaty obligation by
invoking provisions of its internal law. His delegation
believed that that rule, which was consonant with
international practice in general and with United States
international practices in particular, merited adoption
by the Conference, and it would therefore vote for
article 23 bis.

7. The Luxembourg proposal, on the other hand, did
not appear to add anything to article 23 bis and might
well disturb the balance between the provisions of
articles 23 and 23 bis. His delegation could not there-
fore support it.

8. Mr. BINDSCHEDLER (Switzerland) said that the
Luxembourg proposai codified a long standing ruie of
customary international law. It was not strictly neces-
sary from the legal point of view, because its substance
was already covered by the requirement, expressed in
article 23, that the parties to a treaty must perform
its provisions in good faith.

9. On the other hand, it would be useful because of
its educational value, particularly for parliaments. It
was quite common for a country to ratify a convention
and for the convention to enter into force, but for the
responsible authorities of the country to neglect to take
the necessary measures to give effect to the convention
in the internal legal order. That situation was generally
not the fault of the government, which was well aware
of its international obligations, but of the legislature.

10. An example of that situation was provided by the
1949 Geneva Convention relative to the Treatment of
Prisoners of War,! by article 129 of which the States
Parties undertook “ to enact any legislation necessary

1 United Nations, Treaty Series, vol. 75, p. 135.
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to provide effective penal sanctions ” to punish certain
grave breaches of the Convention. The article was not
self-executing and the States Parties needed to enact
amending legislation in order to carry it out. Many
years after the Convention’s entry into force a number
of States had still not enacted the necessary legislation
and Switzerland itself had taken ten years to amend its
penal code accordingly.

11. Another example was provided by the International
Labour Conventions; those responsible for supervising
the implementation of those Conventions had often
noted that countries which had ratified the convention
were not applying them in all respects because the
necessary implementing legislation had not been enacted.

12. Consequently, although he could not regard the
proposed new article as absolutely necessary from the
legal point of view, he would support it.

13. Mr. CARMONA (Venezuela) said that either the
rule contained in article 23 bis and in the Luxembourg
proposal was useless or it constituted a violation of
State sovereignty. If a State ratified a treaty, it was
under an obligation to perform it and he failed to see
what useful purpose would be served by the provisions
of the proposed new article.

14. There were two systems for implementing a ratified
treaty. In many English-speaking countries, special
legislation was needed for the purpose, but in other
countries, such as Venezuela, the ratification of a treaty
had the effect of incorporating its provisions in the
municipal law of the country, and those provisions
thereby became effective on a par with national legisla-
tion, provided they did not violate the Venezuelan
Constitution, which had primacy over all other legis-
lation.

15. If the purpose of the Luxembourg proposal was
to oblige a State to apply a treaty without parliamentary
approval having first been obtained for its ratification,
the proposal conflicted with the fundamental principle
of State sovereignty.

16. Mr. ESCUDERO (Ecuador) said that in Ecuador,
a treaty which had been ratified became part of internal
law. No treaty could be ratified without prior adoption
of the necessary legislation by Parliament.

17. The Luxembourg proposal was not consistent with
the principle of national sovereignty and seemed to be
based on a distrust of States and a fear that they would
not perform their treaty obligations in good faith. It
did not take the form of a mere recommendation and
could not therefore be approached purely from the
educational standpoint, as the Swiss representative had
suggested. The terms in which it was couched were
clearly imperative in character; they specified that the
parties to a treaty “ shall take any measures of internal
law that may be necessary to ensure ” that it was fully
applied. Under Article 2 (7) of the Charter, the United
Nations was not authorized “ to intervene in matters
which are essentially within the domestic jurisdiction ”
of a State. That basic principle of the Charter applied
to the realm of treaties also, and a rule such as that
proposed by Luxembourg could not therefore be
incorporated in the convention on the law of treaties.

The matter should remain governed by the provisions
of article 23 on performance in good faith; the imple-
mentation of treaties was a matter of State sovereignty
and should be left to the legal conscience of States.

18. Sir Francis VALLAT (United Kingdom) said that
the Luxembourg proposal must be viewed in the context
of the convention as a whole and of article 23 and the
existing article 23 bis in particular. As had been
pointed out in paragraph (1) of the International Law
Commission’s commentary to article 23, the pacta sunt
servanda rule was “ the fundamental principle of the
law of treaties ”. Nothing should be done to weaken the
force of that basic principle and his delegation therefore
felt bound to express some hesitations about the
Luxembourg proposal.

19. It was of course desirable to stress the link between
international law and internal law so far as the obser-
vance of treaties was concerned. But article 23 bis
already focused attention on the heart of the problem,
which was not so much the manner in which States
ensured that their treaty obligations were fulfilled, but
rather that States should not be permitted to invoke
the provisions of their own internal law as a justification
for failure to perform a treaty.

20. He also had some doubts as to the substance and
implications of the Luxembourg proposal. The article
would touch on one aspect of the method by which
States gave effect to treaties. At least to some extent
that was a question of internal law depending on State
constitutions. But the legal position varied in different
countries. In some countries, the constitution provided
that a treaty, once it had been ratified, became part of
the law of the land; in others, the constitution might
require the enactment of a general approving law, giving
legal effect to the treaty in internal law, before an
instrument of ratification could be deposited; in yet
others, there was a mixed régime where the nature of
the treaty determined what measures of internal law had
to be taken.

21. In the United Kingdom, a variety of methods was
employed to ensure that treaties were fully applied; the
choice of method depended in part on the nature of
the treaty and its impact upon existing internal law.
There were many treaties to which full effect could be
given in the United Kingdom simply by administrative
measures. Other treaties required for their effective
implementation the amendment or modification of
existing internal legislation and, in those cases, the policy
was to ensure that the necessary amending legislation
was enacted by Parliament before the ratification.
There again, however, a variety of legislative techniques
were possible and the choice among them depended
partly on the nature of the treaty. Thus, where it was
clearly intended that certain provisions of a treaty were
to have direct internal effect as part of the internal
law of each of the parties to a treaty, it was possible
to ensure by act of the United Kingdom Parliament that
those provisions did have that effect. Other delegations
would no doubt be confronted with different problems,
depending on the provisions of the constitutions of their
countries or the practices which their governments had
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adopted to ensure that full effect was given to treaty
obligations under their internal law.

22. His delegation fully understood and respected the
motives underlying the Luxembourg proposal, but would
not be able to support it for the reasons of presentation
and substance which he had mentioned.

23. Mr. KOULICHEV (Bulgaria) said that his delega-
tion was not convinced that the inclusion of the new
article proposed by Luxembourg was really necessary
in order to guarantee the observance of the pacta sunt
servanda principle. The essence of that principle was
that States must perform in good faith their obligations
under treaties which were in force and had been law-
fully concluded. International law, however, generally
left to the parties complete freedom, within the frame-
work of the provisions of the treaty, regarding the choice
of the means to be used to carry out their treaty
obligations. Tt was true that treaties such as the
International Labour Conventions expressly laid on
States parties an obligation to bring their internal law
into line with the provisions of the conventions, but in
the majority of cases international treaties did not
contain any provisions on the steps to be taken in the
internal legal order for the purpose of carrying out
treaty obligations.

24. The Luxembourg proposal would not be very useful
for the purposes of strengthening the pacta sunt servanda
principle, since that principle, by definition, already
covered the adoption of the necessary internal measures
to which the proposal referred. On the other hand,
it could become a source of unnecessary disputes. The
smallest discrepancy between the internal law of a State
and the provisions of a treaty could give rise to contro-
versy, even in the absence of any concrete subject of
dispute.

25. For those reasons, his delegation would oppose the
Luxembourg proposal as being unnecessary.

26. Mr. NASCIMENTO E SILVA (Brazil) said that, in
his delegation’s opinion, article 23 as adopted at the
previous meeting adequately covered all the problems
that might arise. The Brazilian Constitution, like those
of most Latin American countries, required that all
treaties should be approved by Parliament and that only
after such approval could the Executive ratify the
treaty. Thus, the new article proposed by Luxembourg
could apply only after the treaty had been ratified, and
the problem of sovereignty would not arise.

27. The Luxembourg delegation had doubtless had
excellent reasons for introducing its proposal, particu-
larly considering the variety of constitutional systems
represented at the Conference, but the proposal now
seemed superfluous.

28. Mr. WERSHOF (Canada) said that, although his
delegation appreciated the intentions of the Luxembourg
delegation, it could not support its proposal, for the
reasons given by earlier speakers, particularly by the
United Kingdom representative. It was well known
that a number of treaties, some of them multilateral,
contained specific provisions requiring the contracting
parties to enact internal legislation. Canada was a

party to some such treaties, but considered it unnecessary
to include a general rule to that effect in the convention.

29. Mr. HOSTERT (Luxembourg) said he was glad
that so many representatives considered that the sub-
stance of the Luxembourg amendment was already
embodied in article 23; indeed, his delegation had
submitted its proposal largely because it had not been
absolutely sure that that was the case. Since however
a number of representatives believed that the addition
of the new article would cause confusion, his delegation
would withdraw its proposal, on the understanding that
the substance of it was already covered in article 23.

ARTICLES APPROVED BY THE COMMITTEE
OF THE WHOLE (resumed from the previous meeting)

30. The PRESIDENT invited the Conference to resume
its consideration of the articles approved by the Com-
mittee of the Whole.

Article 23 bis 2

Internal law and observance of treaties

A party may not invoke the provisions of its internal law as
justification for its failure to perform a treaty. This rule is
without prejudice to article 43.

31. Mr. SAMAD (Pakistan) said that, at the first
session, his delegation had introduced an amendment to
article 23 (A/CONF.39/C.1/L.181), the purpose of
which had been to add to the principle pacta sunt ser-
vanda the additional principle that no party to a treaty
might invoke the provisions of its constitution or its laws
as an excuse for its failure to perform the international
obligation it had undertaken. A number of delegations
had agreed that that was a generally recognized principle
in international law, and the Committee of the Whole
at its 29th meeting had approved the Pakistan amend-
ment by 55 votes to none and referred it to the Drafting
Committee, together with the International Law
Commission’s text of article 23. The Drafting Com-
mittee had recommended that the Committee of the
Whole adopt the International Law Commission’s text
of article 23 without any addition, but that the Pakistan
amendment should be embodied in a new article
immediately following article 23. The Committee of
the Whole had approved articles 23 and 23 bis without
a formal vote at its 72nd meeting, but no title had then
been given to article 23 bis; his delegation was glad
that the Drafting Committee had proposed a title which
corresponded closely to the one that it had intended to
propose itself. His delegation therefore commended
article 23 bis to the Conference.

32. Mr. CARMONA (Venezuela) said that the Interna-
tional Law Commission had at different times taken
different views on the important question of the
relationship between international and municipal law.

2 The principle contained in an amendment by Pakistan
(A/CONF.39/C.1/L.181) to article 23 was approved at the
29th meeting of the Committee of the Whole. At the 72nd
meeting the Drafting Committee recommended that the
admendment should be embodied in a separate article nums-
bered 23 bis.
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Sir Hersch Lauterpacht’s view had been that municipal
law took precedence over international law. A reaction
had subsequently taken place, when Sir Gerald Fitz-
maurice had advanced the opposite thesis, that interna-
tional law prevailed over municipal law. A third
position, which might be regarded as a compromise,
had later emerged in the Commission, which had agreed
upon the formula set out in the present article 43;
under that article, international law prevailed over
internal law, unless the violation of internal law invoked
as a ground for invalidating consent was manifest.

33. During the discussion of article 43 at the first
session, that formula had been supplemented by two
amendments. One, by Peru and the Ukrainian Soviet
Socialist Republic (A/CONF.39/C.1/L.288 and Add.1)
stated that violation of a provision of internal law must
be of fundamental importance and manifest. The
other, submitted by the United Kingdom delegation
(A/CONF.39/C.1/L.274), went even further along the
same lines. An amendment by Japan and Pakistan
(A/CONF.39/C.1/L.184 and Add.1), which would
have restored the original thesis that international law
prevailed over internal law even when a violation of the
internal law was manifest, had been rejected by 56 votes
to 25, with 7 abstentions. The other two amendments
to which he had referred had been approved and the
compromise thus reached had seemed to provide a
generally satisfactory solution to the problem of the
relationship between the two branches of law.

34. The delegation of Pakistan had, however, sub-
mitted its amendment (A/CONF.39/C.1/L.181) to
article 23 before article 43 had been discussed.
Throughout its lengthy debate on article 23 the Commit-
tee of the Whole had naturally been preoccupied by the
extremely important question of the principle of pacta
sunt servanda, so that it would not be unfair to claim
that insufficient attention had been devoted to the
Pakistan amendment. Moreover, although the principle
contained in that amendment had been approved by
55 votes to none, there had been 30 abstentions, and
when the new article 23 bis had been approved, its
wording had been left in abeyance until a decision had
been taken on article 43. The Drafting Committee had
brought article 23 bis into line with the wording of
article 43.

35. The Conference now had before it two articles
which repeated each other. In the opinion of the
Venezuelan delegation, article 23 bis was at best redun-
dant and in fact conflicted with article 43, since it
introduced the idea of the precedence of municipal law
over international law. The only solution seemed to
be to delete article 23 bis and to retain article 43, which
was a clear, well-considered provision, unanimously
adopted by the International Law Commission.

36. Mr. pE 1A GUARDIA (Argentina) said the Argen-
tine delegation wished to make a brief statement similar
to that it had made in the Committee of the Whole
during the first session on the subject of article 23 bis.
There was a type of treaty — and Argentina was a party
to a number of such treaties in force — which contained
the so-called “ constitutional clause ”, according to
which certain matters governed exclusively by the

constitution of the State remained outside the scope of
the provisions of the treaty, under the terms of the
treaty itself. In such cases, the relevant constitutional
rules might be invoked with respect to the treaty. They
could not of course be invoked by the State ““ as justifi-
cation for its failure to perform the treaty ”, to use the
words of article 23 bis; it was the treaty itself which
authorized a State to invoke the rule of internal law.

37. But since that possibility did not emerge clearly
from the wording of article 23 bis, which could be
wrongly interpreted, his delegation felt obliged to make
that statement for inclusion in the summary record, and
would abstain from voting on the article.

38. Mr. MATINE-DAFTARY (Iran) said that the
Iranian Constitution provided that all treaties must be
approved by Parliament. He could not vote for
article 23 bis, because it conflicted with article 43.

39. The PRESIDENT said he was surprised that some
representatives should consider that article 23 bis
conflicted with article 43 because their constitutions
required parliamentary approval of all treaties; they
should remember that article 23 bis referred only to
treaties already in force.

40. He invited the Conference to vote on article 23 bis.

Article 23 bis was adopted by 73 votes to 2, with
24 abstentions.

Article 24 3

Non-retroactivity of treaties
Unless a different intention appears from the treaty or is
otherwise established, its provisions do not bind a party in
relation to any act or fact which took place or any situation
which ceased to exist before the date of the entry into force
of the treaty with respect to that party.

41. Mr. ALVAREZ TABIO (Cuba) said that at the
first session his delegation had submitted an amendment
(A/CONF.39/C.1/L.146) to article 24, in order to
bring the text more closely into line with the Interna-
tional Law Commission’s commentary. Its amendment
had been referred to the Drafting Committee, but had
not been taken into account in the text before the
Conference.

42. The Cuban delegation would not insist on its
amendment, since it was satisfied by the explanations
given by the Chairman of the Drafting Committee.
However, since the situation had changed as a result
of the introduction of the new article 77, Cuba wished
to make clear its position concerning the intertemporal
law, because there was a clear contradiction between
the two articles. In article 24 the convention had
established a flexible and balanced rule to solve problems
relating to the intertemporal law, whereas article 77
applied to the convention the principle of absolute non-
retroactivity, by completely excluding from its temporal
application the principles and rules of international law
codified in the convention.

3 For the discussion of article 24 in the Committee of the

Whole, see 30th and 72nd meetings.

4 This article was approved by the Committee of the Whole:
at its 104th meeting.
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43. In paragraph (3) of its commentary to article 24,
the International Law Commission had stated: ‘ If,
however, an act or fact or situation which took place or
arose prior to the entry into force of a treaty continues
to occur or exist after the treaty has come into force,
it will be caught by the provisions of the treaty. The
non-retroactivity principle cannot be infringed by
applying a treaty to matters that occur or exist when
the treaty is in force, even if they first began at an earlier
date .

44. That opinion provided a completely unambiguous
solution to the problem of the intertemporal law, but it
was contradicted by article 77, which precluded the
application of the provisions of the convention, whatever
their nature or authority, to treaties concluded before
the entry into force of the convention. Thus the satis-
factory rule laid down in article 24, which was in
conformity with the International Law Commission’s
interpretation, was robbed of all its force by article 77.

45. True, article 77 included a general reservation
relating to * any rules set forth in the present Conven-
tion to which treaties would be subject, in accordance
with international law, independently of the Conven-
tion ”, but those words indicated the real aim of the
article, which was to restrict the codifying effect that
all were agreed the convention should have. The effect
of article 77 would be that the rules of international law
laid down in the convention would have full authority in
the future — which went without saying — but could
only be applied to prior agreements if such agreements
were subject to those rules independently of the con-
vention. Article 77 deprived the convention of its
inherent authority to govern continuing treaties, which
as such was governed by the rules of international law
consolidated in the convention. Furthermore, it did
not settle the question whether a prior treaty was
governed by those rules, when in fact the aim should
be to ratify their immediate effect, since there was no
doubt about their authority once the convention had
entered into force.

46. The peremptory rules of the convention had full
authority with respect to all treaties in force, whatever
their date of entry into force, not only on purely logical
grounds based on the principle of the hierarchy of rules,
but also for reasons of substance directly related to the
notion of what was just at a given moment for the
international community, particularly with respect to
the rules in articles 48, 49, 50 and 61. Any treaty
conflicting with those peremptory rules was both illegal
and inadmissible; it was not permissible to question
whether those peremptory norms were or were not part
of international law before the entry into force of the
convention, from which they derived indisputable
authority.

47. Article 24 itself did not fully resolve the problem
of the intertemporal law; it laid down that the provisions
of a treaty did not bind a party in relation to any act
or fact which had taken place or any situation which
had ceased to exist before the date of the entry into
force of the treaty, but it said nothing about the rule to
be applied to a treaty relationship which began before
the entry into force of the treaty, but continued to exist

after that event. Apparently it was implied, although
that was not stated, that the principle of non-retro-
activity was not violated by applying the provisions of
the treaty to a prior situation which was not terminated.
That was certainly the assumption made by the Interna-
tional Law Commission, as indicated by the commentary
to which he had already referred. That was how the
Cuban delegation interpreted the legal effect of article 24
and it would vote for it accordingly.

48. Mr. NETTEL (Austria) asked for a separate vote
on the phrase “ or is otherwise established ” in the
opening proviso of article 24.

The phrase “ or is otherwise established” was

adopted by 78 votes to 5, with 12 abstentions.

Article 24 was adopted by 97 votes 1o none, with
1 abstention.

Article 255

Territorial scope of treaties

Unless a different intention appears from the treaty or is
otherwise established, a treaty is binding upon each party in
respect of its entire territory.

Article 25 was adopted by 97 votes to none.

49. Mr. BILOA TANG (Cameroon) said that his
delegation approved of the content of article 25, but
wished to state on behalf of its Government that
Cameroon reserved the right, when necessary, to
interpret for itself the term * territory ”, which was
rather loosely used in the article, in respect of so-called
“ overseas territories 7.

Article 26 &

Application of successive treaties relating
to the same subject-matter

1. Subject to Article 103 of the Charter of the United
Nations, the rights and obligations of States parties to
successive treaties relating to the same subject-matter shall be
determined in accordance with the following paragraphs.

2. When a treaty specifies that it is subject to, or that it
is not to be considered as incompatible with, an earlier or later
treaty, the provisions of that other treaty prevail.

3. When all the parties to the earlier treaty are parties
also to the later treaty but the earlier treaty is not terminated
or suspended in operation under article 56, the earlier treaty
applies only to the extent that its provisions are compatible
with those of the later treaty.

4. When the parties to the later treaty do not include all
the parties to the earlier one:

(a) As between States parties to both treaties the same rule
applies as in paragraph 3;

(b) As between a State party to both treaties and a State
party to only one of the treaties, the treaty to which both
States are parties governs their mutual rights and obligations.

5 For the discussion of article 25 in the Committee of the
Whole, see 30th, 31st and 72nd meetings.

& For the discussion of article 26 in the Committee of the
Whole, see 31st and 91st meetings.
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5. Paragraph 4 is without prejudice to article 37, or to any
question of the termination or suspension of the operation of
a treaty under article 57 or to any question of responsibility
which may arise for a State from the conclusion or application
of a treaty the provisions of which are incompatible with its
obligations towards another State under another treaty.

50. Mr. PINTO (Ceylon) said that the terms * earlier
treaty > and “ later treaty ” had been discussed briefly
at the 85th meeting of the Committee of the Whole,
when the United Kingdom representative had drawn
attention to the lack of clarity in the use of those
terms, and had asked which of the dates associated
with the emergence of a treaty should be used to
determine which was the earlier and which the later
instrument. The Ceylonese delegation had concluded
that the crucial date for that purpose should be the
date when the text of the new treaty had been finally
and formally established. The Expert Consultant had
confirmed that view at the 91st meeting of the
Committee of the Whole when he had explained that
the relevant date should be that of the adoption of
the treaty and not that of its entry into force and
that the underlying notion was that, when the second
treaty was adopted, a new legislative intention was
formed, which should be taken as intended to prevail
over the intention expressed in the earlier treaty.

51. His delegation concurred with that explanation and
thought that it might have been desirable to clarify
the position in the text of article 26, perhaps by adding
a sentence to the effect that the date of the adoption
of the text was relevant in determining which was the
later treaty. That notion might be taken into account
by the Drafting Committee, and later by the Conference,
in considering the new article 77. His delegation
would not, however, make any formal proposal to that
effect.

52. Mr. KEARNEY (United States of America) said
that in the Committee of the Whole his delegation
had supported an amendment by Japan (A/CONF.39/
C.1/L.207) to delete the words, “ or that it is not
to be considered as incompatible with,” in paragraph 2.
That was because the United States considered that,
when a treaty contained a clause providing that it
should be deemed not to be incompatible with another
treaty, the first duty of the interpreter was to try to
reconcile any conflicting provisions of the two treaties,
rather than to give one precedence over the other.
The United States had feared that the present wording
of paragraph 2 might encourage interpreters to ignore
or pass over lightly their primary duty of reconciling
conflicting provisions.

53. His delegation now understood, from a discussion
of the point with the Expert Consultant, that the Inter-
national Law Commission had intended the text as a
second line of defence, to be invoked when an
interpreter had already tried, and failed, to reconcile
two treaties, and was accordingly obliged to give one
priority over the other. He wished to make it clear
that his delegation would vote for article 26 on the
understanding that that was the interpretation to be
given to paragraph 2.

54. Mr. KHLESTOV (Union of Soviet Socialist
Republics) said that some of the provisions of article 26
were not sufficiently clear. For example, despite
considerable discussion in the Drafting Committee and
the Committee of the Whole, the term “ provisions . . .
compatible with those of the later treaty ” in paragraph 3
was still open to different interpretations. Thus, if
a bilateral agreement were concluded between two
States which subsequently became parties to a general
multilateral treaty relating to the same subject-matter,
and the terms of the bilateral treaty were more
advantageous to both States than those of the multi-
lateral treaty, the question arose whether the provisions
of the earlier treaty were compatible with those of
the later one. The Soviet delegation understood the
passage in question to mean that, if the earlier treaty
was not terminated by the conclusion of the later
treaty, the provisions of the earlier treaty, the effects
of which were no less favourable than those of the later
treaty, should continue to apply.

55. Furthermore, under paragraph 4 (b), situations
might theoretically arise in which a State might assume
certain obligations under one treaty and undertake
conflicting obligations in concluding a treaty on the
same subject with another State. The Soviet
delegation’s interpretation of paragraph 4 (b) was that
nothing in that paragraph should be regarded as giving
a State the right to conclude a treaty which conflicted
with its obligations under an earlier treaty concluded
with a State which was not a party to the later treaty.

56. In view of those imprecisions and difficulties of
interpretation, his delegation would abstain in the vote
on article 26.

57. Mr. BINDSCHEDLER (Switzerland) said that at
the 31st meeting of the Committee of the Whole, his
delegation had made a statement concerning the non-
applicability of Article 103 of the United Nations
Charter to non-members of the United Nations.
Switzerland had no wish to dispute the importance
and value of Article 103 of the Charter, but believed
it was necessary to repeat, for inclusion in the summary
record, that as it was not bound by the Charter, its
signature of the convention being prepared would have
to be made subject to a reservation concerning
Article 103.

58. Mr. FUJISAKI (Japan) said he wished to refer,
like the representative of the United States, to the
words “ or that it is not to be considered as incompatible
with > in paragraph 2 and to remind the Conference
that Japan had submitted an amendment (A/CONF.39/
C.1/L.207) in the Committee of the Whole proposing
the deletion of those words. Although the Drafting
Committee had not accepted that amendment, the
Japanese delegation still considered that, when treaty
A specified that it was not to be considered as
incompatible with treaty B, the intention of the parties
was to set down a common understanding on the
way in which the two treaties were to be interpreted
as being compatible with each other, and that therefore
the possibility of one of the treaties prevailing over
the other should not, prima facie, arise. That was
the primary meaning of the expression “ not to be

€
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considered as incompatible with ” when it was employed
in a treaty; it did not mean that one treaty was subject
to another, as was obviously the case when the other
expression in the article— “is subject to ”— was
used.

59. The PRESIDENT invited the Conference to vote
on article 26.

Article 26 was adopted by 90 votes to none, with
14 abstentions.

Statement by the Chairman of the Drafting Committee
on articles 27-29

60. Mr. YASSEEN, Chairman of the Drafting
Committee, said that articles 27, 28 and 29 constituted
section 3 of Part III.

61. The English title of article 29 had given rise to
some difficulty. The title in the International Law
Commission’s draft, * Interpretation of treaties in two
or more languages ’, was somewhat ambiguous, since
it was not clear whether the words “ in two or more
languages ” applied to the treaties or to their interpreta-
tion. The Drafting Committee had solved the
problem by inserting the word *“ authenticated ” after
the word “ treaties” in the English version.
Corresponding changes had been made in the French,
Russian and Spanish versions.

62. With respect to the text of the articles, the Drafting
Committee had noted that the Russian and Spanish
versions of paragraph 1 of article 27 did not correspond
exactly with the English and French versions, which
brought out the meaning of the paragraph more clearly.
It had therefore amended the Russian and Spanish
versions accordingly.

63. The Committee had found the opening phrase of
paragraph 4 of article 29 ambiguous. The words
“ Except in the case mentioned in paragraph 17
could refer to either of the two possibilities mentioned
in paragraph 1. The Committee had therefore amended
the opening phrase to read *“ Except where a particular
text prevails in accordance with paragraph 1 > in order
to make it quite clear that the reference was to the
second part, beginning with the words “ unless the
treaty provides ... ”.

Article 27 7

General rule of interpretation

1. A treaty shall be interpreted in good faith in accordance
with the ordinary meaning to be given to the terms of the
treaty in their context and in the light of its object and purpose.

2. The context for the purpose of the interpretation of a
treaty shall comprise, in addition to the text, including its
preamble and annexes:

(@) Any agreement relating to the treaty which was made
between all the parties in connexion with the conclusion of the
treaty;

(b) Any instrument which was made by one or more parties
in connexion with the conclusion of the treaty and accepted
by the other parties as an instrument related to the treaty.

T For the discussion of articles 27 and 28 in the Committee
of the Whole, see 31st, 32nd, 33rd and 74th meetings.

3. There shall be taken into account, together with the
context:

(a) Any subsequent agreement between the parties regarding
the interpretation of the treaty or the application of its
provisions;

(b) Any subsequent practice in the application of the treaty
which establishes the agreement of the parties regarding its
interpretation;

(c) Any relevant rules of international law applicable in the
relations between the parties.

4. A special meaning shall be given to a term if it is
established that the parties so intended.

64. Mr. FLEISCHHAUER (Federal Republic of
Germany) said that his delegation was basically in
agreement with article 27 and would vote for it in
its present form. It felt, however, that the term
“ agreement ” as used in paragraph 2 might be open
to divergent interpretations. In the view of his
delegation, the term was to be interpreted as meaning
written agreements approved by all the parties to the
treaty in connexion with its conclusion. The bulk of
the preparatory work, which, as correctly stated in
article 28, was a supplementary means of interpretation,
would otherwise come under the principal rules of
interpretation. That would not only upset the system-
atic order between articles 27 and 28 but would also
cause considerable uncertainty and difficulty in practice.
However, the point was not one of substance,
particularly since paragraph (13) of the International
Law Commission’s commentary to articles 27 and 28
spoke of “ documents ” in relation with paragraph 2,
thus making it clear that the Commission had had
written agreements in mind when it had adopted that
paragraph. It was on that understanding that his
delegation had refrained from submitting an

amendment in that sense at the present stage of the
Conference.

63. On the other hand, his delegation was of the
opinion that subsequent agreements between the parties
regarding the interpretation of a treaty, as mentioned
in paragraph 3, did not have to be in written form.
It was confirmed in that opinion not only by constant
State practice but also by the fact that paragraph 3
treated subsequent agreements and subsequent pratice
on an equal footing.

66. His delegation also considered that the * relevant
rules of international law applicable in the relations
between the parties ” which, under paragraph 3, had
to be taken into account in the interpretation of treaties,
were to be understood as referring not only to the
general rules of international law but also to treaty
obligations existing for the various parties. Not only
should treaties be interpreted, wherever possible, so
as to be in conformity with international law, but that
method of interpretation should be followed, wherever
treatics could be interpreted so as to be consistent
with the treaty obligations of parties to it, in order
to avoid conflicting treaty obligations. It was in that
sense that his delegation understood the reference in
paragraph 3 (c) to any reclevant rules of international
law applicable in the relations between the parties.

Article 27 was adopted by 97 votes to none.
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Article 28 &

Supplementary means of interpretation

Recourse may be had to supplementary means of inter-
pretation, including the preparatory work of the treaty and the
circumstances of its conclusion, in order to confirm the meaning
resulting from the application of article 27, or to determine
the meaning when the interpretation according to article 27:

(a) Leaves the meaning ambiguous or obscure; or

(b) Leads to a result which is manifestly absurd or un-
reasonable.

67. Mr. NAHLIK (Poland) said that articles 27 and 28
were a successful combination of three possible
approaches to the question of interpretation, namely
the textual, the intentional and the functional approach.
They thus constituted a coherent and well-balanced
part of the convention. However, a useful change
could perhaps be made in article 28, for the following
reasons.

68. Recourse to the so-called * historical ” interpreta-
tion, as suggested in the article, could certainly be
made in any case in which the meaning conveyed by
the text, even with the help of the other means
mentioned in article 27, was either “ ambiguous or
obscure ” or could lead to something * absurd or
unreasonable ”. But whenever recourse was had to
such interpretation, it could not be known in advance
whether or not the result would be to confirm the
meaning conveyed by the application of the means
indicated in article 27. In most cases it probably
would, but it could not be presumed that such would
be the case. At any rate, the * confirmation > of the
meaning conveyed in application of article 27 and the
“ determination ” of the meaning when it was left
ambiguous or obscure, should not be considered as
two different possibilities. If the meaning of the text
was perfectly clear, it stood in no need of further
confirmation and the work of the interpreter, in looking
for such confirmation, would be juridically superfluous.
It would therefore be more logical to delete the reference
to “confirmation ” and to amend the article to read:

Recourse may be had to supplementary means of inter-
pretation, including the preparatory work of the treaty and the
circumstances of its conclusion, in order to determine the
meaning of the provision or provisions of that treaty when
the interpretation according to article 27:

(a) Leaves the meaning ambiguous or obscure; or

(b) Leads to a result which is manifestly absurd or un-
reasonable.

69. He suggested that the point be referred to the
Drafting Committee for further consideration.

70. Mr. YASSEEN, Chairman of the Drafting Com-
mittee, said that great care had been taken in drafting
article 28 in the formulation approved by the Drafting
Committee. The conditions for recourse to preparatory
work had been laid down in the International Law
Commission’s text, provision having been made for
confirmation, in specific cases, of the meaning resulting
from the application of article 27. The suggestion put

8 See footnote 7.

forward by the representative of Poland related to a
point of substance and affected the balance achieved
between the various positions taken on the question
of interpretation. It was therefore for the Conference
itself to take a decision on it.

71. The PRESIDENT said that it would be most
unfortunate if the phrase “in order to confirm the
meaning resulting from the application of article 27 ”
were deleted. Its retention could certainly do no harm.
He hoped that the representative of Poland would not
press his suggestion.

72. Mr. ROSENNE (Israel) said that although he
felt some sympathy for the views expressed by the
representative of Poland, he thought that the con-
clusions he had drawn were not correct and that the
Polish position might be better met by an amalgamation
of articles 27 and 28. However, that possibility had
already been discussed in the International Law Com-
mission, the Committee of the Whole and the Drafting
Committee. The suggestion that the Drafting Com-
mittee should consider the Polish proposal was tant-
amount to asking for the whole question to be reopened,
and he therefore associated his delegation with the
President’s suggestion.

73. Mr. REDONDO-GOMEZ (Costa Rica) said he
agreed with the President and the representative of
Israel. Article 28 should be left in its present form,
which appeared to meet with general approval.

74. Mr. NAHLIK (Poland) said that he had merely
suggested a possible change, but would not press the
point.

Article 28 was adopted by 101 votes to none.

Article 29 °

Interpretation of treaties authenticated in two or more languages

1. When a treaty has been authenticated in two or more
languages, the text is equally authoritative in each language,
unless the treaty provides or the parties agree that, in case
of divergence, a particular text shall prevail.

2. A version of the treaty in a language other than one
of those in which the text was authenticated shall be considered
an authentic text only if the treaty so provides or the parties
S0 agree.

3. The terms of the treaty are presumed to have the same
meaning in each authentic text.

4. Except where a particular text prevails in accordance
with paragraph 1, when a comparison of the authentic texts
discloses a difference of meaning which the application of
articles 27 and 28 does not remove, the meaning which best
reconciles the texts, having regard to the object and' purpose
of the treaty, shall be adopted.

75. Mr. HYERA (United Republic of Tanzania) said
that, perhaps because of an oversight by the Drafting
Committee, the last phrase in paragraph 2 read “ or
the parties so agree ” instead of * or the parties in
some other manner so agree . The earlier phrase

9 For the discussion of article 29 in the Committee of the
Whole, see 34th and 74th meetings.
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H)

“ijf the treaty so provides ” implied that there was
already an agreement, but the parties could have agreed
in some manner other than in the treaty.

76. The PRESIDENT said that the point made by the
representative of Tanzania would be considered by the
Drafting Committee.!*

Articles 29 was adopted by 101 votes to none.

77. The PRESIDENT said that the Conference had
successfully disposed of the most controversial and
difficult subject in the whole field of the law of treaties,
the question of the interpretation of treatics. The
section on interpretation had been condensed into a
few formulas which had been adopted unanimously
by the Conference. When the section had first come
before the International Law Commission, many had
felt that it might be unwise for the Commission to
embark on a codification of so difficult a subject. He
himself had taken a more optimistic view and was
most grateful to the Conference for having proved him
right. He wished to pay a particular tribute to the
Expert Consultant whose patience and hard work had
contributed so much to the gratifying result achieved.

The meeting rose at 5.20 p.m.

10 No change was made by the Drafting Committee.

FOURTEENTH PLENARY MEETING

Wednesday, 7 May 1969, at 10.45 a.m.
President: Mr. AGO (Italy)

Consideration of the question of the law of freaties in
accordance with resolution 2166 (XXI) adopted by
the General Assembly on 5 December 1966 (con-
tinued)

ARTICLES APPROVED BY THE COMMITTEE
OF THE WHOLE (continued)

Statement by the Chairman of the Drafting Committee
on articles 30-37

1. Mr. YASSEEN, Chairman of the Drafting Com-
mittee, said that articles 30 to 34 constituted Part III,
section 4, of the draft convention (Treaties and third
States) and articles 35 to 37 Part IV (Amendment and
modification of treaties). Part IV had contained an
article 38, entitled “ Modification of treaties by subse-
quent practice ”, which had been deleted by the
Committee of the Whole.! The Drafting Committee
had made only a few changes in the titles and texts
of articles 30-37.

2. In the text of article 31, the Drafting Committee,
in the light of an observation in the Committee of the
Whole, had deleted the word ° third ” before the
word ‘“ State . It had also put the verb * accept ”
in the present tense in the concluding part of the sen-
tence.

I See 38th meeting of the Committee of the Whole, para. 60.

3. The Drafting Committee had slightly altered the
text of article 34, as approved by the Committee of
the Whole following the adoption of the amendments
submitted by Syria (A/CONF.39/C.1/L.106) and
Mexico (A/CONF.39/C.1/L.226). In that text, the
words ‘‘ recognized as such ” qualified only “ a cus-
tomary rule of international law ”, but the Drafting
Committee had found, when considering the Mexican
amendment, that the intention had been to mention
in article 34 the sources of law specified in Article 38
of the Statute of the International Court of Justice,
and to apply the word * recognized ” not only to
customary rules but also to the general principles of
law. The words * recognized as such ” had therefore
been placed at the end of the sentence. The title of
the International Law Commission’s text no longer
fitted the wording approved by the Committee of the
Whole, which referred both to international custom
and to general principles of law. The Drafting Com-
mittee had therefore amended the title to read: ““ Rules
set forth in a treaty becoming binding on third States
as rules of general international law. ”

4. The PRESIDENT invited the Conference to con-
sider articles 30 to 37, as approved by the Committee
of the Whole and reviewed by the Drafting Committee.

Article 302

General rule regarding third States

A treaty does not create either obligations or rights for a
third State without its consent.

Article 30 was adopted by 97 votes to none.

Article 312

Treaties providing for obligations for third States
An obligation arises for a State from a provision of a treaty
to which it is not a party if the parties intend the provision
to be the means of establishing the obligation and the State
expressly accepts that obligation.,

5. Mr. PHAM-HUY-TY (Republic of Viet-Nam),
introducing his delegation’s amendment (A/CONF.39/
L.25), said that the establishment of an obligation for
a State which was not a party to a treaty was an
important matter. Because of its importance, the
obligation must be accepted by the third State in a
form which could not give rise to any misunder-
standing and which involved no risk of tendentious
interpretation. The words “ expressly accepts ” could
be understood in the widest sense as embracing
acceptance by solemn declaration or any other form
of oral acceptance which did not provide the neces-
sary safeguards. It was therefore desirable that third
States, and particularly developing countries, should
express their willingness to accept an international
obligation in writing only. His delegation regarded

2 For the discussion of articles 30 and 31 in the Committee
of the Whole, see 35th and 74th meetings.

An amendment to article 31 was submitted to the plenary

Conference by the Republic of Viet-Nam (A/CONF.39/L.25).
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It had

any other form of acceptance as inadequate.
“in

therefore proposed the addition of the words
writing ” after the words ‘ that obligation ”.

6. Sir Francis VALLAT (United Kingdom) said that
he appreciated the reasons for the amendment by the
Republic of Viet-Nam, but he thought it ran counter
to the fundamental principle of international customary
law underlying the convention, namely that States
were free to bind themselves otherwise than by written
treaties. Acceptance of the amendment would repre-
sent a departure from that principle and would restrict
the freedom of States to accept contractual obligations
otherwise than in writing. The United Kingdom
delegation was therefore unable to vote in favour of
the amendment.

7. Mr. NASCIMENTO E SILVA (Brazil) said he
agreed with the United Kingdom representative.

8. Mr. YASSEEN (Iraq) said that he had some sym-
pathy with the argument which the United Kingdom
representative had advanced against the amendement.
However, the situation was an exceptional one, because
article 31 concerned the obligations arising for a third
State as a result of treaties concluded by other States.
All appropriate safeguards had to be provided in such
a case. The International Law Commission had
realized that, since it had inserted the word
““ expressly . But he was not certain whether that
word was sufficient, and his delegation would therefore
vote in favour of the proposed amendment.

The amendment by the Republic of Viet-Nam
(A/CONF.39/L.25) was adopted by 44 votes to 19,
with 31 abstentions.

Article 31, as amended, was adopted by 99 votes to
none, with 1 abstention.

Article 32 4

Treaties providing for rights for third States

1. A right arises for a State from a provision of a treaty
to which it is not a party if the parties intend the provision
to accord that right either to the State in question, or to a
group of States to which it belongs, or to all States, and the
State assents thereto. Its assent shall be presumed so long
as the contrary is not indicated, unless the treaty otherwise
provides.

2. A State exercising a right in accordance with paragraph 1
shall comply with the conditions for its exercise provided for
in the treaty or established in conformity with the treaty.

9. Mr. USENKO (Union of Soviet Socialist Repu-
blics), introducing the amendment submitted by Hun-
gary and the USSR (A/CONF.39/L.22), said that
article 32 established a rule whereby a right arose
for a State from a provision of a treaty when the

¢ An amended text was adopted at the 28th plenary meeting.
* For the discussion of article 32 in the Committee of the
Whole, see 35th and 74th meetings.
An amendment was submitted to the plenary Conference
by Hungary and the Union of Soviet Socialist Republics
(A/CONF.39/L1.22).

parties to that treaty were prepared to accord it that
right, and the State assented thereto. There was,
however, an important exception to that rule which
was not mentioned either in article 32 or in any other
article in the convention. It was the rights of States
enjoying most-favoured-nation treatment, with which
the amendment was concerned. It would be recalled
that under the terms of a treaty containing a most-
favoured-nation clause, each of the States parties to
that treaty was obliged to accord the other parties
forthwith the rights and privileges it accorded or would
accord to other States with regard to the matters
covered by the treaty, independently of the consent of
the parties to the treaty.

10. There was no doubt that the most-favoured-nation
system was a source of State rights arising from
treaties to which the States concerned were not
parties, and such an eminent jurist as Anzilotti, after
reviewing the various cases in which rights could arise
for third States, wrote: “ Of particular importance in
international relations is what is known as the most-
favoured-nation clause, by virtue of which a State
acquires the right to claim for itself the advantages
stipulated in conventions concluded by other States. >3
In Karl Strupp’s * Dictionary of International Law ”,
treaties on most-favoured-nation treatment were even
described as “ typical ” treaties granting rights to
third States. ® It was a characteristic and most impor-
tant exception to the rule stated in article 32. The
most-favoured-nation clause had an important place in
agreements concluded between States and might be
said to serve as a basis for world-wide international
economic relations.

11. Besides, the most-favoured-nation system was the
only possible basis for the grant of the preferences
which the developed countries must accord unlaterally
to the developing countries under the decision taken
by the United Nations Conference on Trade and Devel-
opment (UNCTAD). Most-favoured-nation treatment
was the basis for preferences in the sense that
preferences represented more favourable treatment
than most-favoured-nation treatment. If there was no
most-favoured-nation treatment it was impossible to
determine what a preference was, because there was
no basis for comparison. Tha was why UNCTAD
had supported the most-favoured-nation principle at
its session in 1964 and had confirmed it during its
second session at New Delhi. The principle was
applied not merely in international economic relations,
but in other agreements connected with other spheres
of international life.

12. The question arose whether article 32 could not
be interpreted as directed against States enjoying most-
favoured-nation treatment, because most-favoured-
nation treatment created rights for a third State
independently of the consent of the parties to the
treaty, whereas article 32 provided for the grant of
those rights only with their consent. The matter had

8 D. Anzilotti, Corso di diritto internazionale, 4th ed, (Padua,
1955), vol. 1, pp. 358 and 359.

¢ Karl Strupp, Wérterbuch des Vélkerrechts, ed. H.-J. Schlo-
chauer (Berlin, 1962), vol. III, p. 546.
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arisen in the International Law Commission, which
had expressed the unanimous opinion that article 32
was not to be interpreted as infringing the rights of
States enjoying that treatment.” In its statement at
the 35th meeting of the Committee of the Whole the
USSR delegation had already observed that article 32
should only be adopted subject to that interpretation.
No delegation had disputed that statement, which
showed that the USSR delegation had soundly expres-
sed the consensus of the Committee of the Whole.

13. The purpose of the amendment, therefore, was
to insert into the convention a provision which had
been approved unanimously by the International Law
Commission when it drafted article 32 and confirmed
by the Committee of the Whole when it considered
the article. The amendment brought a clarification
essential for avoiding any confusion in the future.
The officials responsible for applying the convention
could not be expected to inquire in each particular
case in what way article 32 should be interpreted;
they would not be able to do that without consulting
the preparatory work. Consequently they must be
given a clear text in the convention.

14. Some might perhaps object that the International
Law Commission was currently engaged in drawing
up a convention on the most-favoured-nation clause and
that it would be better to await the results of its work.
His delegation believed, however, that the question was
so important that a provision stating that article 32
did not affect the rights of States which enjoyed most-
favoured-nation treatment should be included in the
convention. Delegations of Western countries had on
occasion submitted amendments which the Soviet
Union delegation considered as self-evident but it had
not opposed them. His delegation hoped that all
delegations would display a similar understanding and
that the amendment would be referred to the Drafting
Committee.

15. Mr. SMEJKAL (Czechoslovakia) explained that
his delegation had at the outset not felt altogether
sure that article 32 needed to be rounded off by means
of a provision such as that proposed by Hungary and
the USSR. The Czechoslovak delegation had had in
mind especially the fact that the International Law Com-
mission had confirmed without the least ambiguity that
article 32 could not affect the application of the most-
favoured-nation clause.

16. On mature reflexion, however, the Czechoslovak
delegation had been convinced that the matter was of
such importance that the International Law Com-
missions’s opinion — which, moreover, had not met
with any objection in the Committee of the Whole —
should be incorporated in some way in article 32.

17. The wording proposed by Hungary and USSR
could not in any way prejudge the results of the special
study on which the International Law Commission was
currently engaged. It merely involved taking note of
a factval situation and created no difficulty of a

7 See Yearbooks of the International Law Commission, 1964,
vol. II, p. 176, para. 21, and 1966, vol. II, p. 177, para. 32.

theoretical nature. If drafting problems nevertheless
arose, it should be possible, with the help of the
Drafting Committee, to find a solution acceptable to
all. The amendment would make article 32 clearer
and would be exactly in keeping with the ideas already
expressed by the representative of Czechoslovakia at
the 35th meeting of the Committee of the Whole.

18. Mr. KHASHBAT (Mongolia) said that paragraph 1
of article 32, which accorded rights to third States
subject to their assent, laid down a perfectly sound
rule, but that rule raised the question of the rights
of States enjoying most-favoured-nation treatment. It
was a question affecting the interests of a number of
States, most of them developing countries. It was
of such importance that it had been discussed at length
by the United Nations Conference on Trade and
Development in 1964, and General Principle Eight
of the Final Act of UNCTAD stated very clearly that
the most-favoured-nation clause should be observed in
international trade. ® At the first session of the United
Nations Conference on Trade and Development 78 de-
legations had voted for that principle and only
11 against it. Not a single delegation from a socialist
or a developing country had cast a negative vote.
That showed clearly that the vast majority of the
members of the international community attached
particular importance to the most-favoured-nation
system and regarded it as one of the fundamental
principles of the development of international relations.

19. Moreover, none of the States which had opposed
the statement of the principle had challenged the
importance of the clause; they had all raised purely
formal and rather artificial objections, none of which
had been sustained by UNCTAD.

20. The question was also the subject of a special
study by the International Law Commission — a further
proof of its importance. The Commission had already
made it clear that article 32 of the draft convention
on the law of treaties must in no case affect rights
deriving from the most-favoured-nation system.

21. The Mongolian delegation therefore supported the
amendment submitted by Hungary and the Soviet
Union.

22. Mr. OTSUKA (Japan) said that, in his delegation’s
view, the question of most-favoured-nation treatment
did not come within the scope of article 32. It was
true that under the most-favoured-nation clause a third
State X might appear to be a beneficiary of a right
under a treaty concluded between two other States
A and B. However, that status as a benificiary was
more apparent than real, for the benefit accruing to
State X did not arise from the treaty which contained
the substance of the benefit in question but from the
agreement which contained the most-favoured-nation
clause. The treatment in question was extended to
State X, which was only a third party to the treaty,
by virtue of a provision in the agreement between

8 See Proceedings of the United Nations Conference on Trade
and Development, vol. 1 (Final Act and Report) (United Nations
publication, Sales No.: 64.11.B.11), pp. 10 and 11.
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States A and X and not by virtue of the treaty between
States A and B. In fact, the treaty between States
A and B did not provide for the treatment to be
extended to the third State X.

23. The Japanese delegation therefore believed that
the amendment by Hungary and the USSR had no
relevance to article 32, and it would accordingly vote
against that amendment.

24. Mr. BEVANS (United States of America) said
that he would vote against the amendment by Hungary
and the USSR. The insertion of the proposed new
paragraph in article 32 would merely create confusion,
in the sense that States would seek to avail themselves,
under article 32, of rights which the provision in no
way intended to accord them. Most-favoured-nation
treatment was enjoyed by virtue of provisions speci-
fically agreed to between the States parties to a treaty.
Article 32, on the other hand, dealt with the rights
and obligations of States which were not parties to a
treaty. The proposed amendment was therefore
unnecessary.

25. Mr. TABIBI (Afghanistan) said that the most-
favoured-nation system was applied all over the world
and in a number of different fields. Consequently
its application should not be restricted; on the con-
trary, it should be encouraged. His delegation would
therefore vote for the amendment.

26. Mr. RUEGGER (Switzerland) said that he believed,
like the representative of Japan, and for similar
reasons, that an express reference to the most-favoured-
nation system — which was, of course, of the greatest
importance — would be out of place in article 32, for
methodological reasons, and also because it would
mean taking up a special and quite separate topic.
The benefit of most-favoured-nation treatment, which
moreover was sometimes questionable, would not neces-
sarily be claimed by the third State on every occasion.
Furthermore, the wording proposed by the Drafting
Committee for article 32 fully covered the legal situa-
tion, since article 32 laid down a general rule.

27. In the circumstances, although Switzerland had
some sympathy with the arguments advanced by the
Soviet Union delegation, he thought it might perhaps
be sufficient if the President merely took note of the
statements made by the USSR delegation at the 35th
meeting of the Committee of the Whole, referred to
in paragraph 21 (d) of the report of the Committee
of the Whole (A/CONF.39/L.14), and at the present
meeting, in order to dispel any doubts on the matter.

28. Mr. BOLINTINEANU (Romania) said that he
considered the new paragraph proposed by Hungary
and the USSR to be a useful addition to the provisions
of article 32. It was a fact that the most-favoured-
nation system had certain special features which gave
it a legal status of its own, distinct from the machinery
of the provisions relating to third States dealt with
in article 32. However, the most-favoured-nation
clause was sometimes erroneously regarded in practice
and by writers as another form of the provisions in
favour of third States. The amendment by Hungary

and the Soviet Union drew attention to the fact that
the most-favoured-nation clause gave rise to a special
legal system differing from that applied under article 32,
and thus the amendment would remove the possibility
of any confusion between the two institutions. Con-
sequently the Romanian delegation supported the
amendment.

29, Mr. HARASZTI (Hungary) said he wished to
make it clear that the sole purpose of the amendment
he was proposing to article 32, jointly with the
Soviet Union representative, was to prevent article 32
from being interpreted in a way that might hinder
the application of the most-favoured-nation clause.
He realized that some representatives considered that
the amendment was not essential because articles 30
to 34 did not refer to the most-favoured-nations system.
But as doubts might arise about the application of
that system, the amendment was necessary because it
would make the convention much clearer.

30. Mr. ROSENNE (Israel) said that, while not in
any way wishing to under estimate the importance of
the most-favoured-nations clause, he could not support
the amendment because, firstly, it dealt with only
part of the problem, and secondly, it prejudged the
study of the topic to be undertaken by the International
Law Commission, with the assistance of a Special
Rapporteur who was in fact the Chairman of the
Hungarian delegation, the United Nations Commission
on International Trade Law, in accordance with deci-
sions of the General Assembly and other competent
bodies.

31. If however the Conference considered it essential
to repeat the International Law Commission’s reserva-
tion on the point in paragraph 32 of the introduction
to the report on its eighteenth session,® one possible
solution might be to reproduce the comments of the
International Law Commission in the final act of the
conference, either in the form of a resolution, or as a
separate statement. As the sponsors of the amend-
ment had emphasized the interpretative purpose of
their proposal, a solution of that kind should satisfy
them.

32. Mr. SMALL (New Zealand) said that a State
derived its rights solely from the express provisions
of a treaty to which it was a party, and not from
other treaties. Consequently the amendment by Hun-
gary and the Soviet Union was not strictly relevant
to article 32.

33. As it was generally understood that article 32 in
no way infringed the rights that States might derive
from the most-favoured-nations system, a solution on
the lines of that suggested by the representative of
Israel would be preferable.

34. The PRESIDENT suggested that the meeting be
suspended to enable delegations to consider the sug-
gestions which had been made.

The meeting was suspended at 12 noon and resumed
at 12.10 p.m.

9 See Yearbook of the International Law Commission, 1966,
vol. II, p. 177, para. 32.
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35. Mr. KHLESTOV (Union of Soviet Socialist Repu-
blic) said that representatives seemed to be unanimous
in recognizing that the provisions of article 32 as
submitted by the Drafting Committee did not affect
the interests of States under the most-favoured-nation
system. There were, of course, several ways of
recording that unanimous interpretation, and the delega-
tions of Hungary and the USSR would have preferred
it to be expressly stated in the article. That, however,
was more a matter or form than of substance.
Subject to that interpretation, the delegations of
Hungary and the USSR would not press for a vote on
their amendment and would vote for article 32 without
change,

36. The PRESIDENT invited the Conference to vote
on article 32, it being understood that paragraph 1
did not affect the interests of States under the most-
favoured-nation system. He noted that, subject to
that reservation, Hungary and the USSR withdrew
their amendment.

Article 32 was adopted by 100 votes to none.'°

Article 33 11

Revocation or modification of obligations or rights
of third States

1. When an obligation has arisen for a third State in con-
formity with article 31, the obligation may be revoked or
modified only with the consent of the parties to the treaty and
of the third State, unless it is established that they had other-
wise agreed.

2. When a right has arisen for a third State in conformity
with article 32, the right may not be revoked or modified by
the parties if it is established that the right was intended not
to be revocable or subject to modification without the consent
of the third State.

Article 33 was adopted by 100 votes to none,

Article 34 12

Rules set forth in a treaty becoming binding
on third States as rules of general international law
Nothing in articles 30 to 33 precludes a rule set forth in a
treaty from becoming binding upon a third State as a customary
rule of international law or a general principle of law,
recognized as such.

37. Mr. KHASHBAT (Mongolia) introduced the
amendment to article 34 submitted by his delegation
(A/CONF.39/L.20). The amendment was designed
simply to make the text more precise; if the last line
read “ general principle of international law)”, that
would avoid any possible confusion with internal law,
which could not be a direct source of the law of

10 An amended text was adopted at the 28th plenary meeting.

11 For the discussion of article 33 in the Committee of the
Whole, see 35th and 74th meetings.

12 For the discussion of article 34 in the Committee of the
Whole, see 35th, 36th and 74th meetings.

Amendments were submitted to the plenary Conference by
Mongolia (A/CONF.39/L.20), the United Kingdom of Great
Britain and Northern Ireland (A/CONF.39/1..23) and Nepal
(A/CONF.39/L.27).

treaties. Moreover, the use of that word would be
consistent with the general system followed in the
convention, in which the distinction between ° inter-
nal ” and “ international ” law was drawn wherever
necessary; that was confirmed by the actual title of
article 34, which expressly referred to “ rules of
general international law .

38. Sir Francis VALLAT (United Kingdom), intro-
ducing his delegation’s amendment (A /CONF.39/1.23),
pointed out that article 34 was essentially a saving
clause intended to prevent the preceding articles from
being construed possibly as excluding the application
of the ordinary rules of international law. Article 34
had never been intended as a vehicle for describing
the origins, authority or sources of international law,
and still less was it intended to open the door to
doctrinal differences about the role of general principles
of law in the structure of international law as a whole.
Views on such matters differed and the Conference
should avoid trying to deal with them in an article
which should be serving an entirely different purpose.

39. Unfortunately, the text of the article had become
heavy and complicated. The Drafting Committee had
felt it was precluded from undertaking any substantial
revision and the plenary Conference was now required
to provide a satisfactory answer. The United Kingdom
delegation belicved that the drafting technique already
used in article 3 and article 77 provided the clue to
that answer, for those articles too had saving clauses
designed to preserve the rules which would apply
“in accordance with international law, independently
of the treaty ”.

40. If those words were adapted to the needs of
article 34, as the United Kingdom amendment
suggested, the rather controversial phrase “as a
customary rule of international law or a general
principle of law, recognized as such > would be deleted.
The text would be simpler, the wording would be
brought into line with the corresponding paragraphs
of articles 3, 77 and 40, and it would be possible to
avoid the difficulties which would inevitably arise from
the adoption of the amendments submitted by Mongolia
(A/CONF.39/L.20) and Nepal (A/CONF.39/L.27).

41. Mr. GALINDO-POHL (El Salvador) said that in
its commentary the International Law Commission had
stated that article 34 constituted a general reservation
designed to preclude an excessively broad interpreta-
tion of articles 30 to 33 and to negative any possible
implication from those articles that the convention
rejected the legitimacy of the process whereby treaty
rules might become binding on non-parties as customary
rules of international law. However, the Commission
had also pointed out that in none of those cases could
it properly be said that the treaty itself had legal
effects for third States.

42. His delegation considered that it would have
been sufficient, in order to avoid interpretations of
articles 30 to 33 that were incorrect or too broad,
to explain the point in the commentary to those
articles or to the articles relating to the process of
drawing up a treaty.
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43, In any case, his delegation’s views on the tech-
niques of codifying international law did not permit it
to accept the inclusion of an article whose sole object
was to avoid possible errors of interpretation.

44, If article 34 was intended to cover a situation in
which the obligation of third States resulted from a
treaty, its inclusion in the convention would be justified.
But the International Law Commission had stated cate-
gorically in paragraph (2) of the commentary that for
third States the source of the binding force of the
rules formulated in a treaty was custom, not the treaty.
Consequently article 34 related to custom; but the
Conference was called upon to codify treaty law, not
customary law, and consequently the article went
beyond the purpose that had been laid down for the
Conference.

45. The International Law Commission had stated in
the same paragraph of its commentary that it had not
formulated any specific provisions concerning the
operation of custom in extending the application of
treaty rules beyond the contracting States. Article 34
did not state directly and explicitly that custom could
extend the application of treaty rules to third States,
but it implied and admitted that such a possibility could
arise and that, consequently, any treaty, even a bilateral
treaty, could be transformed into rules of customary
law.

46. Many experts on international law held that the
provisions of a treaty could become binding on third
States; that was the meaning of article 34. The dele-
gation of El Salvador considered, however, that it
was not the rules of a treaty that could have that effect,
but its content. As treaty rules, the provisions of a
treaty could only produce effects between the parties,
but the content of such provisions could give rise to a
concordant practice on the part of third States if those
States considered that the content of the rules was
likely to enable them to solve certain problems of
international relations. Such a distinction between
treaty rules and their content was by no means merely
academic. Sometimes rules were established that were
said to be of mixed origin; in other words they were
treaty rules as far as the contracting parties were
concerned and customary rules in the case of third
States.

47. Acts performed in applying a treaty could not be
invoked as precedents for the creation of custom, since
they arose out of compliance with treaty obligations.
Nor could the signing of a treaty, whether or not it
was followed by ratification, be invoked as a pre-
cedent. The treaty as such and as a set of rules could
not serve as a precedent, in the technical sense of the
term, for the formation of custom.

48. His delegation could not accept the view that
treaties in force between only a few States representing
a small fraction of the international community could
be transformed into customary rules of international
law and become binding on States which, for one reason
or another, had not wished to accede to them. The
issue was not whether a treaty of that kind had been
ratified by a minority or majority of States, but rather
to draw a distinction between the sources of obligations

deriving from customary law and those deriving from
treaties, and to oppose the tendency to extend the scope
of treaty rules.

49. It was undeniable that some rules, such as those
contained in the Conventions respecting the laws and
customs of war on land and the Regulation of Vienna
on the precedence of diplomatic representatives, had
been confirmed by the practice of States which had not
acceded to those international instruments. The point
was that, for States parties to them, those Conventions
gave rise to obligations, whereas for third States those
obligations derived only from the practice which they
themselves had introduced. Accordingly, although the
content of those rules was the same, the source of their
validity was different: for some States they were rules
of treaty law, whereas for others they were custom.

50. In presenting its amendment (A/CONF.39/C.1/
1..106) at the first session, the Syrian delegation had
argued that for a rule to become binding upon a third
State, that State must recognize it as a customary rule
of international law.'* But the Syrian amendment had
not achieved the desired aim, for under present inter-
national law a general customary rule was binding on
a State even if that State had not accepted it, and the
intention of the amendment had apparently been that
the obligatory character of a general custom depended
on recognition by each State that it had that character.
The Syrian delegation’s intention was not clearly
expressed in the Spanish version of article 34. In
Spanish the impersonal expression “ reconocidos como
tales >’ did not relate to “ third States ”; for that pur-
pose it would be necessary to use an active verb and
say “ llegue a ser obligatoria para un tercer Estado
como norma consuetudinaria de derecho internacional
cuando aquél la reconozca como tal . But, even if that
idea was clearly expressed, article 34 would create
serious problems. The rule would be ambiguous
because there were various forms of *‘ recognition >,
which could be express or tacit, by action or by omis-
sion. Moreover, the fact that custom developed
rapidly in modern times compelled States to exercise
greater caution with respect to a rule which might
be binding on them without their consent.

51. His delegation supported the Mongolian amend-
ment (A/CONF.39/L.20) because the addition of the
word “ international > clarified the text. Jurists, basing
themselves on the reference to * the general principles
of law recognized by civilized nations ” in Article 38
of the Statute of the International Court of Justice,
held that those principles, unless otherwise defined,
were the general principles of internal law to be found
in all systems of law which had attained a certain level
of development. That uncertainty should therefore be
dispelled and it should be clearly stated that it was a
question of the general principles of international law.

52. The United Kingdom amendment (A/CONF.39/
L.23) removed the proviso inserted in article 34 at the
first session. However, by emphasizing that the refer-
ence was to rules which could become binding upon
a third State “ independently of a treaty ”, the amend-

13 See 35th meeting of the Committee of the Whole, para. 69.
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ment implicity admitted that in such cases it was not a
matter of the law of treaties.

53. His delegation regretted that the amendments by
Finland (A/CONF.39/C.1/L.142) and by Venezuela
- (A/CONF.39/C.1/1.223), calling for the deletion of
article 34, had been rejected at the first session.

54. His country did not recognize the extensibility of
treaties, nor did it agree that the application of treaty
rules constituted a precedent for the development of
custom. Moreover, treaty rules could not be binding
upon third States as customary law, because custom
developed in its own way.,

55. Mr. SINHA (Nepal) said he preferred the original
wording of article 34 as drafted by the International
Law Commission. The addition of the words “ or a
general principle of law recognized as such ”” made the
text imprecise. The expression * general principle of
law ” in the context of article 34 did not seem to
convey the generally accepted meaning of the term as
embodied in the Statute of the International Court of
Justice.

56. The general principles of law recognized by nations
were not peculiar to international law and could also
apply in internal law. The International Court had
frequently referred to well-established principles, such
as the rule that any judgement given by a court was
res judicata and was therefore binding upon the parties
to the dispute. It was obvious that international law
applied many principles of internal law, such as those
of good faith and abuse of rights,

57. The Nepalese delegation believed that a distinction
should be drawn between those general principles of
law which derived from internal law in general and
constituted a separate source, and the principles of
international law derived from custom or treaties.

58. His delegation had therefore submitted an amend-
ment to article 34 (A/CONF.39/1..27) with a view to
making the existing text clearer.

59. Mr. SHUKRI (Syria) said that article 34 as it stood
was a mere statement of fact, for the rble played by
custom in extending the application of rules contained
in a treaty beyond the contracting parties was unde-
niable. The rules contained in many general multi-
lateral treaties, such as the Regulation of Vienna of
1815, the Declaration of Paris of 1856 and the Vienna
Conventions of 1961 and 1963 on Diplomatic and
Consular Relations, had become generally accepted
rules of customary law and had consequently been
applied by third States.

60. Likewise, the scope of application of a number of
international treaties formulating general principles of
international law had been extended beyond the con-
tracting parties by virtue of the recognition of those
principles by third States.

61. The underlying factor in both cases was the recog-
nition given by third States to the principles and rules
contained in such treaties. Without that recognition
by third States, any attempt to extend the binding force

of a principle contained in a treaty beyond the contract-
ing partics would not only infringe the fundamental
rule, laid down in article 30 of the convention, that
neither rights nor obligations were created for a third
State; it would actually amount to the imposition of
obligations on third States, and that would contravene
the principle of the sovereign equality of States, the
corner-stone of the structure of contemporary inter-
national law. That was why, at the first session, the
Syrian delegation had submitted an amendment (A/
CONF.39/C.1/L.106) which had been adopted by the
Committec of the Whole.

62. The Syrian delegation did not think that the
United Kingdom amendment (A/CONF.39/L.23) was
an improvement on the existing wording, since it lacked
clarity. What was meant by the words “ that rule ”
which would be binding upon the third State in accord-
ance with international law, independently of the treaty?
The words “ that rule ” might imply a customary
rule, a rule belonging to general principles of law.
The idea behind the article was to state an exception
to the rule that a treaty had legal force only for the
contracting parties, and obviously the exception should
be stated in the most unequivocal terms. If the United
Kingdom amendment was intended to mean that “ that
rule ” should be recognized as binding upon third
States, then the text or article 34 should be kept, since
it was clearer. If that was not the purpose of the
amendment, it would run counter to the basic concept
underlying article 34, namely that an obligation could
be created only by consent.

63. Admittedly, it might be argued that the new for-
mula would avoid the differences of opinion that might
arise from the words * general principle of law ” in
the existing text. But that from of words was precise-
ly the one used in Article 38 of the Statute of the
International Court of Justice, and what was good for
the Statute of the principal judicial organ of the inter-
national community was surely good for the law of
treaties.

64. It might also be argued that the formula proposed
by the United Kingdom delegation was in keeping with
the formula adopted for article 77 of the convention.
There was, however, a great difference between the
two cases. Article 77 dealt with the non-retroactivity
of the convention, whereas article 34 set forth a much
wider rule, since it regulated the effect of treaties as
custom-declaring instruments,

65. The Syrian delegation therefore preferred the
Drafting Committee’s text to the new wording proposed
in the United Kingdom amendment. His delegation had
no objection in principle to the Mongolian amendment
(A/CONF.39/L.20).

66. Though his delegation appreciated the motive
behind the Nepalese amendment (A/CONF.39/L.27),
it could not support it.

The meeting rose at 1 p.m.
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FIFTEENTH PLENARY MEETING

Wednesday, 7 May 1969, at 3.15 p.m.
President: Mr. AGO (Italy)

Consideration of the question of the law of treaties in
accordance with resolution 2166 (XXI) adopted by
the General Assembly on 5 December 1966 {contin-
ued)

ARTICLES APPROVED BY THE COMMITTEE
OF THE WHOLE (continued)

Article 34 (Rules set forth in a treaty becoming binding
on third States as rules of general international law)
(continued)

1. Mr. CARMONA (Venezuela) said that, at the first
session, both his delegation and that of Finland had
submitted separate amendments for the deletion of
article 34. Venezuela had done so because it contended
that customary law was too vague a source of interna-
tional law to be generally acceptable.

2. The question of customary law had been considered
by the Permanent Court of International Justice in the
Lotus case ! and by the International Court of Justice
in the Asylum case? and the North Sea Continental
Shelf cases.® In all three it had been decided that
there was no customary law which could be invoked.
In paragraph 63 of its judgement in the North Sea Con-
tinental Shelf Cases, the Court had stated:

. it is a characteristic of purely conventional rules and
obligations that, in regard to them, some faculty of making
unilateral reservations may, within certain limits, be admitted;
whereas this cannot be so in the case of general or customary
law rules and obligations which, by their very nature, must
have equal force for all members of the international com-
munity, and cannot therefore be the subject of any right of
unilateral exclusion exercisable at will by any one of them
in its own favour. Consequently, it is to be expected that
when, for whatever reason, rules or obligations of this order
are embodied, or are intended to be reflected in certain
provisions of a convention, such provisions will figure among
those in respect of which a right of unilateral reservation is
not conferred, or is excluded . . .4

3. The Court had thus defined customary law a jus
cogens. Accordingly only a peremptory norm of inter-
national law, or jus cogens, could become customary
law. In that case no State would be free to enter a
reservation to what was deemed to constitute customary
law. If jus cogens and customary law were one and the
same thing, then article 34 had no point since jus cogens
was already covered by article 50. The two articles
would either conflict or overlap. If, on the other hand,
customary law was not jus cogens, then article 34
imposed upon States, against their will, a doubtful
formula accepted by some, as in the North Sea Con-

1 p.C.l.J., Series A, No. 10,

2 I.CJ. Reports, 1950, p. 125.
3 I.CJ. Reports, 1969, p. 3.

4 Ibid., pp. 38 and 39.

tinental Shelf cases, and rejected by others. Venezuela
could not accept a formula of that kind and could only
agree to be bound by the rules of customary law that
were acceptable to it as such. No customary law could
be imposed on a State against its will. That had been
made clear by the International Court of Justice in the
proviso which concluded the first sentence of para-
graph 73 of its judgement in the North Sea Continental
Shelf cases. That sentence read: “ With respect to the
other elements usually regarded as necessary before a
conventional rule can be considered to have become a
general rule of international law, it might be that, even
without the passage of any considerable period of time,
a very widespread and representative participation in
the convention might suffice of itself, provided it includ-
ed that of States whose interests were specially
affected .°

4. The Venezuelan delegation would accordingly vote
for the deletion of article 34. If the Conference decided
that the article should be retained, Venezuela would
vote for the United Kingdom amendment (A/CONF.39/
L.23).

5. Mr. BARILE (Italy) said that his delegation had
carefully examined the various proposals submitted in
connexion with article 34. It was unable to support
the United Kingdom amendment because it was incon-
sistent with the spirit of article 34. That article
envisaged the case where a rule incorporated in a treaty
might constitute an historical event which could have
such an impact on the legal conscience of the inter-
national community as to produce a new customary
rule of the same or of similar content, which would be
binding as a customary rule on all States. The other
proposals to amend the article were in contradiction
with the broad formula set out in Article 38 of the
Statute of the International Court of Justice, which
merely referred to international custom as evidence of
a general practice.

6. The Italian delegation would therefore vote in favour
of article 34 in its present form.

7. Mr. VALENCIA-RODRIGUEZ (Ecuador) said that
article 34 expressed an essential rule of international
law and was framed as an exception to the maxim
underlying articles 30 to 33, pacta tertiis nec nocent nec
prosunt. The International Law Commission had made
it clear in paragraph (2) of its commentary to article 34
that its provisions related to “ cases where, without
establishing any treaty relation between themselves and
the parties to the treaty, other States recognize rules
formulated in a treaty as binding customary law ” and
that ““ the source of the binding force of the rules is
custom, not the treaty .

8. Custom had been recognized as a source of inter-
national law by even the earliest writers. To be
binding, it must satisfy two requirements; there must
be evidence of prolonged and continuous repetition of
the same acts, and there must be evidence that the acts
in question represented the performance of an obligation
or the exercise of a right, as the case might be. Those

5 Ibid., p. 42.
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two requirements were to be found in Article 38,
paragraph 1 (b), of the Statute of the International
Court, which referred to international custom * as
evidence of a general practice accepted as law . It
could thus be claimed that the * customary rule of
international law ” to which article 34 referred must
satisfy four criteria: it must be of long standing, it must
be applied in a uniform manner, it must reflect a general
practice, and the practice must be ““ accepted as law .
That fourth criterion was especially important, since
it meant that custom depended ultimately on the consent
of States.

9. The enumeration of the sources of international
law contained in Article 38, paragraph 1, of the Statute
of the Court did not establish any hierarchy among
those sources. In fact, custom could be said to have
once been the only source of binding rules of inter-
national law. Later, certain rules originally embodied
in general multilateral conventions had become
established rules of customary international law, having
satisfied with the passage of time the four criteria to
which he had referred. There was thus a continuous
interaction between treaty law and customary law. To
take just two examples, the abolition of privateering
by the Treaty of Paris of 1856 ¢ and the outlawing of
war as an instrument of national policy by the Briand-
Kellogg Pact of 19287 had later become rules of
customary international law. The rules in the future
convention on the law of treaties might well come to be
accepted in due course by States — whether or not
parties to it — as rules of customary law to be applied
to all treaties, even those concluded before it came into
force.

10. For those reasons, his delegation would vote in
favour of article 34 as it stood and would oppose the
United Kingdom amendment (A/CONF.39/L.23).
The wording of that amendment had been taken from
article 3 and had already been used elsewhere in the
convention in an attempt to deal with another problem.
The formula was obviously being overworked. Its
language was in fact totally unsuited to article 34, where
it would detract from the clarity of the provisions of
the article by making their meaning dependent on the
interpretation of such broad expressions as “ so far
as that rule would be binding ** and “‘ in accordance
with international law ”.

11. If there were a desire to broaden the scope of
article 34 so as to cover in addition sources of inter-
national law other than custom, his delegation would not
oppose it, but it would then suggest that the words
“ customary rule ” be replaced by the words “ general
rule ” and that the amendment by Nepal (A/CONF.39/
L.27) be incorporated, so that the article would then
read: “ Nothing in articles 30 to 33 precludes a rule set
forth in a treaty from becoming binding upon a third
State as a genecral rule of international law .

12. His delegation did not wish to make any formal

S British and Foreign State Papers, vol. XLVI, p. 26.

" General Treaty for Renunciation of War as an Instrument
of National Policy: League of Nations, Treaty Series, vol. XCIV,
p. 57.

proposal to that effect but merely put forward the idea
as a suggestion for the Conference.

13. Mr. PASZKOWSKI (Poland) said that his delega-
tion maintained the position it had taken at the first
session of the Conference with respect to article 34.
The article contained an indispensable provision which
completed the section dealing with the position of third
States with regard to rules formulated in a treaty.
There would be a serious gap in the section and in
the convention as a whole if such a provision were not
included. The provision would make it impossible for
a State to invoke its non-participation in a treaty as an
excuse to evade the application of rules which were
binding upon it as customary rules. Article 34 should
be retained in the convention for that reason alone.

14. His delegation’s understanding of the scope of
article 34 was that a treaty concluded between certain
States did not create either obligations or rights for a
third State without its consent. There were, however,
situations in which the binding force of rules formulated
in a treaty extended beyond the contracting States.
Rules formulated in a treaty concluded between certain
States might subsequently become binding upon other
States by way of custom. On the other hand, there
were treaties which purported to state existing rules of
customary law. Such rules were binding upon third
States whether they were parties to the treaty or not.
In such cases the real source of obligations for third
States was customary law and not the treaty.

15. Article 34 might be redrafted in order to make
it quite clear that it covered the two situations he had
mentioned. All that was required was to substitute
the word “ being ” for the word “ becoming .

16. His delegation supported the amendment by Mon-
golia (A/CONF.39/1.20), which provided a useful
clarification.

17. Mr. MATINE-DAFTARY (Iran) said he agreed
with the representatives of El Salvador and Venezuela
that article 34 was unnecessary. He regretted that the
proposal to delete it had not been adopted at the first
session of the Conference. Article 38 of the Statute
of the International Court of Justice covered much more
clearly the point with which article 34 was concerned.
18. While the amendments submitted by Nepal (A/
CONF.39/L.27) and the United Kingdom (A/CONF.
39/L.23) were generally acceptable, he would rather
see the article dropped from the convention altogether
and would support any proposal to that effect.

19. Mr. MOLINA ORANTES (Guatemala) said that,
at the first session, considerable opposition had been
voiced to article 34. The discussion, however, had
not removed the ambiguity of the provisions of that
article, which lent themselves to two possible
interpretations.

20. The first was that article 34 stated the rule that
customary international law was binding all States, even
if they had not expressly recognized it by treaty; the
second was that it was an accepted principle of inter-
national law that a rule embodied in a treaty between
two or more States could be invoked against a third
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State as a binding rule of law, on the grounds that treaty
law provided indisputable evidence of the existence of
a specific rule of customary law.

21. That doctrine had been put forward by some
writers in connexion with the law on the utilization of
international waterways; it had been claimed that
repetition of a rule in a number of treaties provided
evidence or proof of international practice which had
all the material and psychological elements of a rule of
customary law. That doctrine could lead to such
claims as that to extend the application of the many
conventions on diplomatic asylum which had been
concluded by the Latin American countries to States
in other continents which did not recognize that institu-
tion. It might also be invoked to assert as a rule
of customary law applicable to third States a provision
in a treaty between a number of countries which laid
down three miles as the breadth of the territorial sea.
If such were the interpretation to be placed on article 34,
his delegation would strongly oppose it.

22. If, however, article 34 were to be given the first
interpretation, its provisions would be superfluous.
They would, moreover, fall outside the purposes of the
convention on the law of treaties, which had been
rightly termed a treaty on treaties, because its essential
purpose was to codify the law applicable to agreements
between States. It was true that in the case of some
of the articles, the convention dealt with matters beyond
the scope of the law of treaties, but in fact the articles
in question merely reaffirmed unwritten rules which had
for many centuries governed relations between States.

23. The reference to customary law in article 34 was
both unnecessary and ill-advised. Although customary
international law was applied by all States without
exception, some arcas of it were uncertain and con-
troversial and were often invoked and applied by govern-
ments just to suit their political interests. States had
always been careful to restrict their acceptance of
customary law where such fundamental matters as
sovereignty over national territory was concerned. An
example was provided by the Constitution of Guatemala,
which on the question of sovereignty over Guatemalan
territory, acknowledged no other limitations of a binding
character than those derived from law and treaty.

24. The Unijted Kingdom amendment (A/CONF.39/
L.23) had the merit of clarifying the text of the article
so as to indicate that its sole and undoubted purpose
was to acknowledge the validity of customary inter-
national law. Unfortunately, he could not support it
because it still left the words “ becoming binding ™
which could make for ambiguity.

25. For all those reasons, he formally proposed the
deletion of article 34.

26. Mr. pE CASTRO (Spain) said that the provisions
of article 34 were unnecessary in practice. The rule it
embodied was not new and was so obvious in its logic as
hardly to need stating. The purpose of the article was
merely interpretative. Nevertheless, since the Con-
ference had adopted such interpretative articles as
23 bis and 77, it might be dangerous to drop article 34.
To delete it could give rise to the interpretation @ con-

trario that the Conference had denied the effectiveness
of rules of customary international law to the extent
that they were reflected in treaties.

27. With regard to the various amendments which had
been proposed, he thought that it would be extremely
dangerous to attempt to make any last-minute changes
to the text without the careful attention which the
International Law Commission and the Committee of
the Whole had been able to give to the article.

28. He was not in favour of deleting the reference
to the general principles of law, as proposed by Nepal
(A/CONF.39/1.27) and the United Kingdom (A/
CONF.39/1..23). Those principles were recognized as
a source of international law in Article 38, para-
graph 1 (c) of the Statute of the International Court of
Justice. Furthermore, the words * independently of the
treaty ” used in the United Kingdom amendment could
be interpreted as denying that a treaty could provide
evidence of customary international law, or that a treaty,
in particular a general multilateral treaty, could serve
to consolidate or crystallize the rules of customary inter-
national law. The latter point had been stressed by
the International Court of Justice in its judgement in
the Northe Sea Continental Shelf cases.

29. He could accept article 34 as it stood but would
like some explanation of the discrepancy between the
title of the article, which referred to “ rules of general
international law ” and the text which spoke of “a
customary rule of international law ”. The fact that
the adjective * general ” had not been used might
perhaps be intended to cover regional or local custom.
Possibly the President of the Conference, or the Chair-
man of the Drafting Committee, could clarify that point.

30. Mr. REDONDO-GOMEZ (Costa Rica) said that
his delegation associated itself with the arguments
advanced by the representatives of El Salvador, Vene-
zuela and other States against the inclusion of article 34
in the convention. Costa Rica would vote for the
deletion of the article.

31. Mr. TALALAEYV (Union of Soviet Socialist Repu-
blics) said that the debate in the Conference on article 34
reflected the debate that had been taking place among
international lawyers for some fifty years, ever since,
in 1920, the formula “ the general principles of law
recognized by civilized nations ” had been proposed
by the United States jurist Elihu Root in the Advisory
Committee of Jurists ® and had then been included in
Article 38, paragraph (3), of the Statute of the Per-
manent Court of International Justice of the League of
Nations.?

32. At that time, the peoples of the world were barely
beginning their struggle for independence, the colonialist
system of exploitation prevailed throughout most of
Asia and Africa and the peoples of those continents
had been prevented from participating in the establish-

8 See Permanent Court of International Justice, Advisory
Committee of Jurists, Procés-verbaux of the proceedings of the
Committee, June 16th-July 24th 1920, 15th meeting, p. 331,
and annex 1, p. 344.

9 League of Nations, Treaty Series, vol. VI, pp. 403 and 405.
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ment of norms of international law, including the Statute
of the Permanent Court of International Justice. Thus,
the formula “ the general principles of law recognized
by civilized nations ” reflected the unequal position of
colonialized peoples; the sources of those general prin-
ciples were not international treaties or international
custom, but the internal law of the European powers,
and even Roman law.

33. The old formula had been retained in the Statute
of the International Court of Justice, but with one very
important addition, for the opening sentence of
Article 38 declared that the function of the Court was
“ to decide in accordance with international law such
disputes as are submitted to it ”. The introduction
of that provision meant that the general principles of
law referred to in paragraph 1 (c) of Article 38 were
deemed to mean principles of international law. To
deny- that would be tantamount to asserting that the
principles concerned were those of the internal law of
individual States, since there was either internal law
or international law; there was no supranational law
which governed both fields.

34. No one could deny the existence of general
concepts of law, but their meaning and content varied
according to the different juridical systems. The
Ukrainian jurist Koretsky, now a judge of the Inter-
national Court of Justice, had contended that it was
*“ inadmissible to approach concepts from a semantic
point of view and to define by ‘ words’ the legal con-
sequences of concepts, thereby imputing to them a
certain content; in other words, it was inadmissible to
proceed from the terminology to the principles of
law. ”** That contention had been fully justified
during the present Conference, when analogies had been
sought between the law of treaties and the internal law
of individual States and it had been found that the
analogies were often inappropriate. Accordingly, the
use of the same terms in different legal systems was no
ground for using norms of internal law in international
relations.

35. To substitute “ general principles of law ” for
principles of international law would mean giving
primacy to principles of the internal law of individual
States over such principles as the sovereign equality
of States, the right of peoples to self-determination, non-
interference in the domestic affairs of other States and
other principles. Thus, the Austrian jurist Verdross
had stated that the principles in question were recognized
neither in international treaties nor in international
customary law,'! and that general principles of law were
legal principles which had arisen, not out of international
practice, but out of the internal practice of civilized
States.!? It was therefore obvious that to leave such
wording in the convention on the law of treaties would
open the door for certain States to impose the principles
of their legal systems on other States. But that course

10 V. M. Koretsky “ General Principles of Law ” in Inter-
national Law, Kiev, 1957.

11 A, Verdross, Véalkerrecht, 1964, p. 147.

12 See Recueil d'études sur les sources du droit en 'honneur
de Frangois Geny, vol. III, p. 386.

was incompatible with the sovereignty of the latter
States, as a number of representatives had pointed out
during the first session. The traditional concept of
** general principles of law > was directed against the
social changes which were taking place in many countries
and in the international sphere.

36. It was therefore important to state clearly in
article 34 that the principles concerned were those of
international law. That solution would be fully appro-
priate to the terminology of the convention, which
referred either to “ internal law ”, as in articles 23 bis
and 43, or to “ international law ”, as in articles 3, 50
and others. It would also help to promote the pro-
gressive codification or international law, which involved
the elimination of all provisions contrary to the prin-
ciples of the sovereign equality of States, great and
small, irrespective of whether they were situated in
Europe or in far distant countries. In the light of
those considerations, his delegation would vote for
the Mongolian amendment (A/CONF.39/L.20).

37. Mr. DE LA GUARDIA (Argentina) said that, in
the Committee of the Whole, his delegation had voted
for the amendments by Finland (A/CONF.39/C.1/
1.142) and Venezuela (A/CONF.39/C.1/L.223) to
delete article 34, in the belief that that provision was
out of place in the convention on the law of treaties,
whatever its intrinsic value. Since those amendments
had been rejected, however, the Argentine delegation
had voted for the amendments by Syria (A/CONF.39/
C.1/L.106) and Mexico (A/CONF.39/C.1/1.226),
because they improved the text.

38. His delegation had not changed its views; after
listening to some of the statements made during the
debate, it was more convinced than ever that the article
was unnecessary, and it would vote for its deletion. If
the article were retained, the Argentine delegation would
prefer it to be kept as it had been submitted by the
Drafting Committee, although it would have no serious
objection to the introduction of the phrase as ““ so far
as that rule would be binding upon it ”, which was

proposed in the United Kingdom amendment (A/CONF.

39/L.23). His delegation could not, however, vote
for the Mongolian amendment (A/CONF.39/L.20),
because it represented a departure from the sources
enumerated in Article 38 of the Statute of the Inter-
national Court of Justice.

39. Mr. SINHA (Nepal) said he withdrew his delega-
tion’s amendment (A/CONF.39/L.27), but would ask
for a separate vote on the words * or a general prin-
ciple of law . A reference to international customary
law should be inserted in the title of the article, after
the word “ binding .

40. Mr. EUSTATHIADES (Greece) said that his
delegation had not attached a great deal of import-
ance to article 34 at the first session, but the debate
had shown that a number of representatives were
greatly concerned with the question whether or not to
retain an article reserving in a special case the rules of
general international law.

41. The Greek delegation could not conceive of any
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misinterpretation of the meaning of Section 4, even in
the absence of a rule along the lines of article 34; the
provisions of that section could not technically be
regarded as affecting the basic problem of the sources
of international law, and a correct interpretation of the
convention would never lead to an attempt to find in
the final provision of section 4 a *“ back-door ” method
of interfering with international practice and doctrine.
The absence of such a provision, therefore, would not
be a serious flaw in the convention, and the Greek
delegation had not opposed proposals for the deletion
of the article. Nevertheless, since the International
Law Commission, which naturally considered questions
with many implications with greater care than could a
large conference, had stated in paragraph (3) of its
commentary its reasons for including article 34 in the
draft; and since a number of delegations at the second
session seemed to attach special importance to the
clause, although their interpretations of it differed
widely, his delegation would not object to retaining the
article. It would, however, prefer the ideas embodied
in the United Kingdom and Nepalese amendments to be
incorporated in the article.

42. The effect of both those amendments would be to
delete from the article a reference to the general prin-
ciples of law. That would be desirable because
article 34 was a reservation, or a safety clause, which
drew attention to the contribution of treaties to the
formation of international custom and pointed out that
the question of that contribution did not apply to
Section 4, especially to article 30. In his delegation’s
opinion, however, general principles of law should not
be mentioned in that context, for those principles
logically could not arise out of treaties; general principles
of law had their own separate existence, were the result
of the coincidence of internal legal systems and, as soon
as that coincidence ceased, became customary inter-
national law. Thus, although a treaty could play a
part in the formation of custom, it could not contribute
to the establishment of general principles of law.

43. The reference to general principles of law also
raised a technical difficulty: in the French and Spanish
texts, the last phrase of the article, * reconnus comme
tels ” and “ reconocidos como tales ”, respectively, was
in the plural, so that the phrase covered both customary
rules of international law and general principles of
law, thus obscuring the issue concerning the nature of
custom. The United Kingdom amendment would
avoid any possible misinterpretations. The Greek
delegation would suggest, however, that the word
* general ” be inserted before the words ** international
law ” in the United Kingdom amendment.

44. Mr. MACAREVICH (Ukrainian Soviet Socialist
Republic) said that the role of custom in extending
the sphere of application of the effect of treaties beyond
the contracting parties was generally recognized in the
practice of treaty relations and the doctrine of inter-
national law. For example, a treaty concluded between
a restricted number of States might formulate norms
or establish a régime for a territory, river or lake which
other States would gradually recognize as binding on
them on the basis of custom. When that problem had

been discussed during the first session, the Ukrainian
delegation had voted against the proposals to delete
article 34, and had voted for the Syrian amendment
(A/CONF.39/C.1/L.106), which had clarified the text,
and for the Mexican amendment (A/CONF.39/C.1/
L.226) to add the words ““ or as a general principle of
law ” at the end of the article.

45. His delegation now wished to support the Mon-
golian amendment (A/CONF.39/L.20), the purpose of
which was to make clear that ““ general principles of
law ” were to be understood as principles of inter-
national law. That amendment was entirely logical, for
the Conference itself was concerned with the law of
treaties as a branch of international law, and could
not base itself on principles of the internal law of
individual States. The Ukrainian delegation could not
agree with the Argentine representative that the Mongo-
lian amendment was not in keeping with Article 38 of
the Statute of the International Court of Justice, since
the opening clause of that article stated that the function
of the Court was to decide, in accordance with inter-
national law, such disputes as were submitted to it; the
“ general principles of law ” referred to in para-
graph 1 (¢) must therefore be understood to mean
general principles of international law.

46. Mr. RUEGGER (Switzerland) said he wondered
if it was really necessary for the Conference to divide
itself sharply over article 34. At the first session his
delegation had voted for the proposals by Finland
(A/CONF.39/C.1/L.142) and Venezuela (A/CONF.
39/1..223) to delete the article. However, since then
it had been considerably improved by the Drafting
Committee; in particular the title now added to it had
made clear many points that could have given rise to
doubt.

47. His delegation did not share the fears expressed by
many regarding the references to customary law and to
general principles of law. He did not believe there
was any danger that through the adoption of the article
there could be illicit extension of customary law.
Whatever the Conference decided, custom would remain
in the background in comparison with specific texts.
That principle had been formulated in the preamble to
the earliest convention codifying international law.

48. Nor did Switzerland share the misgivings expressed
by some concerning the possibility that the reference
to a general principle of law could be understood to
relate to internal law, since the title made the meaning
pertectly clear; it was also clear from Article 38 of the
Statute of the International Court of Justice.

49. Switzerland was therefore prepared to vote for the
text of article 34 as proposed by the Drafting Committee.
Nevertheless, he recognized the practical wisdom of the
United Kingdom proposal (A/CONF.39/L.23). That
proposal made it clear that article 34 should be regarded
merely as a safeguarding clause, and it seemed likely to
meet many of the objections that had been raised. The
Swiss delegation would therefore be prepared to accept
the United Kingdom amendment, although he would
like to suggest that the wording should be amended
by deleting the words “ becoming ” and ““ upon ”, so
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that it would read ‘ Nothing in articles 30 to 33
precludes a rule set forth in a treaty from binding a
third State . . .”, since the rule would exist already
for the third State. He agreed with the representative
of Greece that the reference should be to general inter-
national law instead of to international law.

50. Sir Francis VALLAT (United Kingdom) said that
he wished to withdraw his delegation’s amendment
(A/CONF.39/1L.23), though with some regret, because
it was clear that it could not gain a sufficient majority.
His delegation was second to none in its admiration of
the Statute of the International Court of Justice and
respect for Article 38 of the Statute; in fact the United
Kingdom believed that its amendment more accurately
reflected the content of that Article.

51. It was important to note that in Article 38 of the
Statute the first paragraph contained the words * in
accordance with international law ”, and that the
succeeding paragraphs were subsidiary paragraphs. The
United Kingdom amendment had used the wording of
that Article of the Statute of the International Court
of Justice; the problem with article 34 of the draft
convention was that the words “ a general principle of
law > had created unnecessary difficulty. The United
Kingdom would accordingly vote against those words;
moreover, since it believed that if they were included,
the article would introduce confusion into the con-
vention, his delegation would vote against the article
if those words were retained.

52. It also considered that the introduction of the word
“ international ”’, as suggested by Mongolia, would be
a further departure from Article 38 of the Statute of
the Court, and would vote against it.

53. The PRESIDENT said that some confusion seemed
to have arisen in the discussion between two distinct
ideas. The first was the notion that a certain obligation
in a rule of a treaty could at the same time be an
obligation deriving from a general principle of law, or
from customary law, and that consequently it was
binding on a third State. He did not believe that that
was the notion the International Law Commission had
had in mind when it had proposed the article. In his
view, the article related to the quite different possibility
that a rule originally embodied only in a treaty might
subsequently, in the course of time, as one treaty
followed another and other developments took place,
become a rule of customary law, and that as a con-
sequence a third State might later become bound by
that customary rule which had had its first origins in
a treaty. The correctness of that interpretation seemed
clear from the wording of the title of the article, which
referred to ““ Rules set forth in a treaty becoming
binding on third States as rules of general international
law .

54. In the light of that interpretation, the whole
problem of a general principle of law became less
important, since a rule first established in a treaty
might become a customary rule, but it could hardly
become a general principle of law in the sense of
Article 38 of the Statute of the International Court of
Justice.

55. In accordance with the request by the representative
of Nepal, he invited the Conference to vote separately
on the words ““ or a general principle of law .

56. Mr. CARMONA (Venezuela), supported by
Mr. VEROSTA (Austria), said he thought a vote should
first be taken on the question whether or not article 34
should be deleted.

57. The PRESIDENT said that the Conference was
bound by rule 41 of its rules of procedure, which
provided that amendments must be voted on before
the proposal to which they related.

The words “ or a general principle of law ” were
rejected by 50 votes to 27, with 19 abstentions.

58. The PRESIDENT said that, as a result of that vote,
the amendment by Mongolia (A/CONF.39/1.20),
which related to the words now deleted, must fall. He
would accordingly invite the Conference to vote on
article 34 as a whole, as thus amended.

Article 34 as a whole, as amended, was adopted by
83 votes to 13, with 7 abstentions.

59. Mr. HAYTA (Turkey) said that his delegation had
abstained from voting both on the amendment to
article 34 and on the article itself, for the reasons
set forth in the Turkish delegation’s statement at the
36th meeting of the Committee of the Whole.

60. Mr. TALALAEV (Union of Soviet Socialist
Republics) said that his delegation had voted for
article 34 on the understanding that a rule set forth
in a treaty could become binding on a third State as a
customary rule if the third State recognized that rule
and accepted it as binding.

61. Mr. CARMONA (Venezuela) said that, on the
express instructions of his Government, he must reserve
its position in advance with respect to article 34.
Venezuela could not accept the idea of a customary
rule of international law becoming binding upon a third
State, as provided in the article, except in so far as the
State concerned had recognized and accepted such a
rule.

62. Mr. BILOA TANG (Cameroon) said that the
President’s statement had confirmed his understanding
of the intentions of the International Law Commission
concerning article 34. His Government would for-
mulate reservations regarding article 34, and he wished
to associate himself with the statement by the Soviet
Union representative as to the necessity of acceptance
of the obligation by the third State concerned.

63. Mr. BADEN-SEMPER (Trinidad and Tobago)
said that his delegation had voted for article 34.
However, he assumed that the article would be referred
back to the Drafting Committee, since it was necessary
to make corresponding changes in the title to include
a reference to “ customary international law ”. The
delegation of Trinidad and Tobago would prefer the
reference in the text to be to “ a rule of customary
international law ” instead of to *““ a customary rule of
international law ”, and similar wording should be used
in the title.
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64. The PRESIDENT said that the Drafting Committee
would take note of the suggestion by the representative
of Trinidad and Tobago.

65. Mr. REDONDO-GOMEZ (Costa Rica) said that
Costa Rica, like other Latin American countries,
formed part of a legal system that was more developed
than many rules of international law and he must state,
with regret, that in any conflict that might arise between
a customary rule of international law and the principles
of inter-American law, Costa Rica could not accept
the authority of the former.

66. Mr. SHUKRI (Syria) said that he had understood
the representative of Nepal to have confined his amend-
ment to the deletion of the words “ or a general prin-
ciple of law ”, and had not intended also to delete the
words “ recognized as such .

67. The PRESIDENT said that was also his under-
standing.

The meeting rose at 5.20 p. m.

SIXTEENTH PLENARY MEETING

Thursday, 8 May 1969, at 10.50 a.m.
President: Mr. TABIBI (Afghanistan)

Consideration of the question of the law of treaties in
accordance with resolution 2166 (XXI) adopted by
the General Assembly on 5 December 1966 (contin-
ued)

ARTICLES APPROVED BY THE COMMITTEE
OF THE WHOLE (continued)

1. The PRESIDENT invited the Conference to continue
its consideration of the articles approved by the Com-
mittee of the Whole.

Article 351

General rule regarding the amendment of treaties

A treaty may be amended by agreement between the parties.
The rules laid down in Part II apply to such an agreement
except in so far as the treaty may otherwise provide.

Article 35 was adopted by 86 votes to none.

Article 36 2

Amendment of multilateral treaties

1. Unless the treaty otherwise provides, the amendment of
multilateral treaties shall be governed by the following
paragraphs.

2. Any proposal to amend a multilateral treaty as between

1 For the discussion of article 35 in the Committee of the
Whole, see 36th, 37th and 78th meetings.

2 For the discussion of article 36 in the Committee of the
Whole, see 36th, 37th, 86th and 91st meetings.

all the parties must be notified to all the contracting States,
each one of which shall have the right to take part in:

(a) The decision as to the action to be taken in regard to
such proposal;

(b) The negotiation and conclusion of any agreement for
the amendment of the treaty.

3. Every State entitled to become a party to the treaty
shall also be entitled to become a party to the treaty as
amended.

4. The amending agreement does not bind any State already
a party to the treaty which does not become a party to the
amending agreement; and article 26, paragraph 4 (b), applies
in relation to such State.

5. Any State which becomes a party to the treaty after the
entry into force of the amending agreement shall, failing an
expression of a different intention by that State:

(a) Be considered as a party to the treaty as amended; and

(b) Be considered as a party to the unamended treaty in

relation to any party to the treaty not bound by the amending
agreement.

Article 36 was adopted by 91 votes to none.

Article 37 3

Agreements to modify multilateral treaties
between certain of the parties only

1. Two or more of the parties to a multilateral treaty may
conclude an agreement to modify the treaty as between them-
selves alone if:

(a) The possibility of such a meodification is provided for by
the treaty; or

(b) The modification in question is not prohibited by the
treaty and:

(i) Does not affect the enjoyment by the other parties of
their rights under the treaty or the performance of their
obligations;

(ii)) Does not relate to a provision, derogation from which is
incompatible with the effective execution of the object and
purpose of the treaty as a whole.

2. Unless in a case falling under paragraph 1 (@) the treaty
otherwise provides, the parties in question shall notify the
other parties of their intention to conclude the agreement and
of the modification to the treaty for which it provides.

Article 37 was adopted by 91 votes to none.

2. The PRESIDENT said that the Committee of the
Whole had decided at the first session to delete
article 38.* He therefore suggested that the Conference
take up articles 39 to 42, forming Section 1 of Part V.

Statement by the Chairman of the Drafting Committee
on articles 39-42

3. Mr. YASSEEN, Chairman of the Drafting Com-
mittee, said that the Drafting Committee had circulated
a document (A/CONF.39/L.28) containing a commu-
nication from the Expert Consultant with regard to
articles 41 and 42,

4. Before taking up Part V, the Drafting Committee

3 For the discussion of article 37 in the Committee of the
Whole, see 37th, 86th and 91st meetings.

¢ See 38th meeting of the Committee of the Whole, para. 60.



Sixteenth plenary meeting — 8 May 1969 73

had considered a point of terminology concerning the
French version. It had been unable to find a French
term which expressed all the connotations of the
English word “ termination ”, which, in the French text
of the draft convention, was rendered either by ““ extinc-
tion” or by “fin”. The Drafting Committee had
considered that ““ extinction > was preferable to “ fin
and had decided to use it in place of the latter term
wherever the context permitted, in particular in
article 39 and in the title of Part V. Apart from
that change, which concerned only the French version,
the Drafting Committee had retained the International
Law Commission’s title for Part V. It wished to make
it clear that the word ‘ termination ” in the English
version of the title and the corresponding words in the
other languages were to be understood in a general
sense as covering all the means of ending a treaty.

5. The Drafting Committee had made several changes
in the titles and texts of the articles forming Section 1
of Part V. In article 39, paragraph 1, it had replaced
the words “ or the consent of a State ” by ““ or of the
consent of a State ”, and in the French and Spanish
versions the words “ ne peuvent étre contestés > (no
podrd ser impugnado) by ‘“ ne peut étre contestée > (no
podrd ser impugnada), since the paragraph concerned
the impeachment of the validity of the consent and
not the impeachment of the consent itself.

6. In article 39, the Drafting Committee had also
amended the first sentence of paragraph 2, the English
version of which, as approved by the Committee of
the Whole, had read: *“ A treaty may be terminated or
denounced or withdrawn from by a party only as a result
of the application of the terms of the treaty or of the
present Convention. ” That sentence, like its counter-
part in the Russian version, seemed to cover only the
termination of a treaty as a result of the action of a
party, since the words “ by a party ” could refer not
only to “ denounced ” and *“ withdrawn from ” but also
to “ terminated . The French and Spanish versions
of the sentence, on the other hand, described the termi-
nation of a treaty in terms which did not mention the
action of the parties, and therefore were wider in
scope. The French expression * un traité ne peut
prendre fin ”’ and the Spanish version * ningin tratado
podrd darse por terminado ” seemed to reflect the
intention of the Committee of the Whole better than
the wording of the English and Russian versions. The
Drafting Committee had therefore decided to bring the
latter into line with the wording of the French and
Spanish versions.

7. It had further considered that the French version
of the first sentence of article 39, paragraph 2, could
be simplified to read: *“ L’extinction d’'un traité, sa
dénonciation ou le retrait d’'une partie ne peuvent avoir
lieu qu’en application des dispositions du traité ou de
la présente Convention.”

8. Corresponding changes had been made in the other
language versions of the same sentence.

9. With regard to article 40, the Drafting Committee
had decided that the concluding part should be brought
into line with article 3 (b). It had therefore redrafted
that part of the article to read: ““ [any obligation] . .. to

which it would be subject, in accordance with inter-
national law, independently of the treaty ”’, and the title
of the article to read: * Obligations imposed by inter-
national law independently of a treaty. ”

10. In article 41, the Drafting Committee had inserted
a reference to article 53 at the beginning of para-
graph 1. That had been made necessary by the addi-
tion by the Committee of the Whole to article 53,
paragraph 1, of a sub-paragraph (b) referring to a
right of denunciation or withdrawal ““ implied from the
nature of the treaty .

Article 395

Validity and continuance in force of treaties

1. The validity of a treaty or of the consent of a State
to be bound by a treaty may be impeached only through the
application of the present Convention.

2. The termination of a treaty, its denunciation or the
withdrawal of a party, may take place only as a result of the
application of the provisions of the treaty or of the present
Convention. The same rule applies to suspension of the
operation of a treaty.

Article 39 was adopted by 90 votes to 1.

Article 40 ¢

Obligations imposed
by international law independently of a treaty

The invalidity, termination or denunciation of a treaty, the
withdrawal of a party from it, or the suspension of its
operation, as a result of the application of the present Con-
vention or of the provisions of the treaty, shall not in any way
impair the duty of any State to fulfil any obligation embodied
in the treaty to which it would be subject, in accordance with
international law, independently of the treaty.

11. Mr. SINCLAIR (United Kingdom) said that his
delegation approved in substance the text of article 40
as presented by the Drafting Committee, but wished
to make a few comments strictly related to questions of
terminology.

12. Article 39, paragraph 1 laid down the general rule
that * the validity of a treaty or of the consent of a
State to be bound by a treaty may be impeached only
through the application of the present Convention ™.
Article 40 spoke only of the invalidity, termination or
denunciation of a treaty, but that expression must
be read in conjunction with later articles. Articles 43
to 47 set out various grounds which a State might
invoke as invalidating its consent to be bound by
a treaty. In the case of a bilateral treaty it must of
course be conceded that if a State did invoke a defect in
its consent to be bound and if the ground of invali-
dating its consent was, if necessary, upheld as the
result of the aplication of the procedures envisaged in
articles 62 and 62 bis, the result would be the inva-
lidation of the treaty as a whole because the consent
of one of the two States involved was vitiated.

5 For the discussion of article 39 in the Committee of the
Whole, see 39th, 40th, 76th, 81st and 83rd meetings.

5 For the discussion of article 40 in the Committee of the
Whole, see 40th and 78th meetings.
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13. The position would be different in the case of a
multilateral treaty. The State involved would have
established incontrovertibly a defect in its consent to
be bound by the treaty, but the result would not nor-
mally be the invalidity of the treaty as a whole; it would
simply be that the consent of the particular State to be
bound by the treaty would be invalidated. The treaty
would still, however, be operative as between the
remaining contracting parties.

14. A close analysis of the texts of articles 41 and 42
showed clearly that that was the effect of the various
provisions set out in articles 43 to 47. Article 41,
paragraph 2, used the expression *“ a ground for invali-
dating. . . a treaty ”, but paragraphe 4 made particular
reference to articles 46 and 47, which simply esta-
blished grounds which a State might invoke as invali-
dating its consent to be bound by a treaty.

15. More significantly, article 42 established the condi-
tions in which a State *“ may no longer invoke a ground
for invalidating, terminating, withdrawing from or
suspending the operation of a treaty under articles 43
to 47 . It was therefore clear from the reference to
articles 43 to 47 that the expression “ invalidity of a
treaty ” as used in article 40, or “ invalidating a
treaty ”’ as used in articles 41 and 42, must be inter-
preted as including, in addition to the cases in which
the treaty as a whole was invalid, those cases where
it was the consent of one party alone to a multilateral
treaty which was invalidated.

16. The United Kingdom delegation had wished to

place on record its understanding of the terminology
in order to prevent any misunderstanding.

17. Mr. ESCUDERO (Ecuador) said it would be better
in the Spanish text to use the word * retiro » rather
than * retirada ”, which was more of a military term.

18. Mr. DE LA GUARDIA (Argentina) endorsed the
Ecuadorian representative’s comment.

19. Mr. BILOA TANG (Cameroon) reminded the
Conference of the statements he had made in connexion
with articles 4 and 35 and explained that his delegation
would vote for article 40, on the understanding that the
Cameroonian Government would not consider itself
bound by the rules laid down in that article unless

they were accepted by the overwhelming majority of
States.

Article 40 was adopted by 99 votes to none, with
1 abstention.

20. Mr. STEVENSON (United States of America)
said he wished to make his delegation’s position clear
as the Conference began the discussion of Part V of
the draft convention.

21. Like a great many other delegations, the United
States delegation had consistently taken the position
throughout the Conference that an adequate procedure
for the settlement of disputes arising under Part V was
an indispensable element of the convention on the law
of treaties. The convention could become an instru-

ment of justice and peace only if it included such a
procedure.

22. Article 62 bis provided a fair and simple proce-
dure. It was a compromise between the positions of
the delegations which had opposed any form of auto-
matic arbitration and those which had insisted that the
International Court of Justice should have compulsory
jurisdiction in all disputes arising under Part V.

23. The United States delegation, like a very consi-
derable majority of the delegations in the Committee of
the Whole, had supported article 62 bis and trusted
that a larger number of delegations would support it
when it came before the plenary Conference.

24. He hoped that all delegations would understand
that his delegation’s positive vote on articles in Part V
remained subject to the widely shared view that Part V
must contain an adequate procedure for the settlement
of invalidity disputes.

Article 417

Separability of treaty provisions

1. A right of a party, provided for in a treaty or arising
under article 53, to denounce, withdraw from or suspend the
operation of the treaty may be exercised only with respect to
the whole treaty unless the treaty otherwise provides or the
parties otherwise agree.

2. A ground for invalidating, terminating, withdrawing from
or suspending the operation of a treaty recognized in the
present Convention may be invoked only with respect to the
whole treaty except as provided in the following paragraphs
or in article 57.

3. If the ground relates solely to particular clauses, it may
be invoked only with respect to those clauses where:

(@) The said clauses are separable from the remainder of
the treaty with regard to their application;

(b) 1t appears from the treaty or is otherwise established
that acceptance of those clauses was not an essential basis
of the consent of the other party or parties to be bound by the
treaty as a whole; and

(¢) Continued performance of the remainder of the treaty
would not be unjust.

4. In cases falling under articles 46 and 47 the State entitled
to invoke the fraud or corruption may do so with respect
either to the whole treaty or, subject to paragraph 3, to the
particular clauses alone.

5. In cases falling under articles 48, 49 and 50, no separation
of the provisions of the treaty is permitted.

25. Mr. CASTREN (Finland) said that at the first
session his delegation had voted for the text of
article 41. He thought, however, that the Committee
of the Whole had gone too far by unnecessarily limi-
ting the possibility of applying the principle of separa-
bility of treaty provisions. Article 41, paragraph 5
provided that in cases falling under articles 48, 49 and
50, no separation of the provisions of the treaty was
permitted. Article 50 dealt with treaties which
conflicted with a norm of jus cogens. Since it was
possible that a treaty might contain only one or two
minor provisions which were in conflict with jus cogens,
it would be preferable merely to declare the doubtful
clauses void, if they were separable from the rest of the

7 For the discussion of article 41 in the Committee of the
Whole, see 41st, 42nd, 66th and 82nd meetings.
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treaty, rather than to destroy the whole treaty. Jus
cogens was a new principle and prudence was necessary
if that principle was to be accepted by all within rea-
sonable limits. His delegation’s opinion appeared to
be shared by several others. When the Finnish amend-
ment (A/CONF.39/C.1L.144) to delete the refer-
ence to article 50 in article 41, paragraph 5, had
been put to the vote in the Committee of the Whole,
the result had been 39 against, 27 in favour and
17 abstentions. His delegation therefore requested a
separate vote on the maintenance of the reference.

26. Sir Francis VALLAT (United Kingdom) said he
supported the request for a separate vote on the words
“ and 50 ” by the Finnish representative, whose inten-
tion was obviously to obtain the view of the Confer-
ence on whether separability of treaty articles, as
permitted in many cases under article 41, should also
be permitted where a separable provision of a treaty
conflicted with a peremptory norm of international law.
If the reference to article 50 was deleted, it would not
of course affect the case in which the treaty as a whole
offended against article 50. Article 41 would only
apply where one provision, which could clearly be
separated from the rest of the treaty, was in conflict
with a rule of jus cogens. As he had already said at
the 82nd meeting of the Committee of the Whole, the
reference to article 50 in article 41, paragraph 5, was
not essential and even entailed a danger, since it
would enable a party to use a relatively unimportant
conflict of a treaty provision with a peremptory norm
of international law as a pretext for repudiating the
entire treaty. Moreover, in view of the development
of jus cogens in international law and the correspon-
ding growth in complex treaty relations, the risk of a
comparatively minor provision of a treaty conflicting
with a peremptory norm would increase as time went
on. *If the Conference did not delete the reference
to article 50, that article might prove to be a means of
undermining treaties by attacking comparatively small
and isolated portions of them, rather than a protection
for the international community. It was easy to ima-
gine the disastrous effect it might have, for example,
in the realm of treaties on extradition, commerce,
friendship and so on.

27. In explaining his vote on article 50 at the
80th meeting of the Committee of the Whole, he had
said that the United Kingdom delegation reserved its
position, pending the decisions to be taken on the sepa-
rability of treaties in article 41 and on procedures in
article 62. There was a close connexion between those
articles, and the decision taken on article 41 would
be a factor affecting his Government’s attitude towards
the convention on the law of treaties.

28. Mr. HAYTA (Turkey) supported the Finnish repre-
sentative’s request.

29. Mr. MARESCA (Italy) said that while his dele-
gation supported article 41, it had a reservation to
make. It could not agree to the idea that separability
could be invoked unilaterally. Adequate procedures
must be provided to guarantee that requests concern-

ing the separability of treaty provisions were justified.

30. Mr. KOULICHEV (Bulgaria) said he understood
the practical considerations which had prompted the
Finnish proposal to make the principle of the separa-
bility of treaties applicable in the cases referred to in
article 50. Nevertheless, that was not the kind of
consideration which should prevail in the case in ques-
tion. The rules of jus cogens were fundamental, and
it was therefore difficult to imagine that treaty provi-
sions which conflicted with one of them would be unim-
portant, thus justifying the application of the principle
of separability. Nor did it seem conceivable that the
parties to a treaty could infringe such a rule inadver-
tently; the bad faith of the parties would therefore be
evident and the invalidation of the whole treaty would
be a proper sanction in such a case. The Bulgarian
delegation would therefore vote against the Finnish
proposal.

31. Mr. ALVAREZ TABIO (Cuba) said that his
delegation would vote for article 41 and against the
Finnish proposal. The Cuban delegation entirely
approved of the International Law Commission’s com-
mentary to paragraph 5. If one of the clauses of a
treaty was incompatible with a norm of jus cogens,
the treaty must be considered to be void in its entirety.
The parties could then amend the treaty so as to render
it compatible with the peremptory norms of interna-
tional law.

32. Mr. KRISHNA RAQ (India) said he had been
surprised to hear the United States representative say
that his delegation’s acceptance of the provisions of
Part V of the convention depended on the decision
that the Conference would take on article 62 bis.
Part V actually consisted of three groups of articles:
first, articles 39 to 42, which set out general provisions;
secondly, articles 43 to 61, which set out substantive
rules; and thirdly, articles 62 to 68, concerning the
settlement of disputes. Although it was true that there
was an organic link between the three groups, it was
not clear how acceptance of the second group could
depend on the third. It was inaccurate to say that
article 62 bis represented a satisfactory solution for
Part V; the result of the vote on that article in the
Committee of the Whole might be regarded as satis-
factory for some and unsatisfactory for others.

33. The International Law Commission had referred
to Part V in connexion with various articles, and it
was interesting to refer to paragraph (13) of the com-
mentary to article 59, which contained the following
passage: “ [The Commission] did not think that a
principle . . . could . . . be rejected because of a risk that
a State acting in bad faith might seek to abuse the
principle. The proper function of codification ... was
to minimise those risks by strictly defining and circum-
scribing the conditions under which recourse may
properly be had to the principle; ... having regard to
the extreme importance of the stability of treaties to
the security of international relations, it has attached to
the present article . . . the specific procedural safeguards
set out in article 62.” The Commission had not
referred to article 62 bis. Every delegation was free to
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give its views on an article and to state its own inter-
pretation of it; but it could not invoke guarantees not
contemplated by the Commission which had prepared
the draft articles.

34, Mr. RATTRAY (Jamaica) said that frequent dis-
cussions had been held on the true nature of jus
cogens, and the precise tenor of its rules had been
difficult to determine. Everyone agreed, however, that
jus cogens censured all really reprehensible conduct.
Some delegations had proposed that the reference to
article 50 at the end of article 41 should be deleted;
but the Jamaican delegation considered that prohibition
of separability in the case of treaties conflicting with
a rule of jus cogens would enhance the significance of
that term and facilitate the interpretation of the
concept of jus cogens. It would thus be made evident
that the infringement of those rules was so serious that
it would suffice for one clause of a treaty to conflict
with the principle for the entire treaty to be void. His
delegation was therefore not in favour of deleting the
reference to article 50 from paragraph 5 of article 41.

35. The PRESIDENT said that the representative of
Finland, supported by the Uniter Kingdom represent-
ative, had asked for a separate vote on paragraph 5
of article 41. In accordance with rule 40 of the
rules of procedure, he invited the Conference to vote
for or against the retention of the words * and 50 ".

The result of the vote was 63 in favour and 33 against,
with 6 abstentions.

36. Sir Francis VALLAT (United Kingdom) pointed
out that, since the required two-thirds majority had
not been obtained, the words *“ and 50 > were deleted.

37. Mr. JAGOTA (India), speaking on a point of
order, asked the President to explain what the Confer-
ence had voted on. The representative of Finland had
requested a separate vote on paragraph 5, but the result
of the vote did not seem to be clear.

38. Mr. SINHA (Nepal) said that according to the
result of the vote, the words * and 50 > should be
retained in the text.

39. Mr. SEATON (United Republic of Tanzania) said
that, in his opinion, the purpose of the Finnish pro-
posal had been twofold: first, a separate vote on para-
graph 5 and, secondly, an amendment to paragraph 5
to delete the words “and 50 . In the normal course
the vote was taken on an amendment before the basic
proposal, but, in that particular instance, the request
for a separate vote had also to be taken into account.
In actual fact, the vote which had been taken had been
on the retention of the words “ and 50 ”, not on the
Finnish amendment to delete the words “ and 50 .

40. The PRESIDENT said that, in his opinion, the
subject of the vote had been perfectly clear, namely
the retention of the words “ and 50 ”. As the required
two-thirds majority had not been obtained, the words
had been deleted. But the Conference was master of
its own procedure and it could decide by a vote whether

it wished a second vote to be taken on the Finnish
proposal.

41. Mr. JAGOTA (India) said that the representative
of the United Republic of Tanzania had described the
position correctly. If sixty-three delegations had voted
for the retention of the words “ and 50 ” in article 41,
paragraph 5, that meant that, so far as they were
concerned, the Finnish proposal to delete those words
had been rejected, not adopted, as some speakers
claimed. A second vote should accordingly be taken,
so that the Conference could know exactly where it
stood.

42. Mr. CASTREN (Finland) said he had simply
requested a separate vote on the words “ and 50 ” in
article 41, paragraph 5. As a result of the vote the
words had been deleted, since their retention would
have required one more vote than had been obtained,
as a two-thirds majority was necessary.

43. He was opposed to the idea of taking a second
vote, a procedure to which the Conference had never
had recourse. In any event, the principle that a
second vote should be taken would have to be put to
the vote first, and it would have to adopted by a two-
thirds majority.

44. Sir Francis VALLAT (United Kingdom) pointed
out that he had not proposed any amendment to
article 41, paragraph 5, but, like the representative of
Finland, he had requested a separate vote under rule 40
of the rules of procedure. The vote had been taken
in a regular manner and the proper conclusion was that
the words ““ and 50 ” had been deleted from article 41,
paragraph 5.

45. However, as some delegations were still in doubt,

it would perhaps be wiser to postpone voting on
article 41 as a whole for the time being.

46. Mr. LAMPTEY (Ghana) said he believed that the
proposal had been to delete the words *“ and 50 ™ in
article 41, paragraph 5. He knew of at least one dele-
gation which had not taken part in the voting because
it had not known exactly what was being put to the
vote. He would therefore like a2 second vote.

47. The PRESIDENT said that of the two suggest-
ions — to postpone the final vote on article 41 or to
take a second vote on the Finnish proposal relating to
paragraph 5 — he preferred the second, and he invited
the Conference to vote forthwith on the principle that
the Finnish proposal should be put to the vote a second
time.

48. Sir Francis VALLAT (United Kingdom), speaking
on a point of order, said that, in his opinion, such a
vote would be a motion to reconsider, under rule 33
of the rules of procedure.

49, Mr. KRISHNA RAO (India) protested that it
could not be a question of a motion to reconsider
under rule 33 of the rules of procedure, since many
delegations had not known what exactly they had been
voting on. For all practical purposes, there had been
no vote.
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50. Mr. ESCUDERO (Ecuador) said that many delega-
tions had thought they were voting for the retention
of the words “ and 50 ” in article 41, paragraph 5,
while many others had believed they were voting for
their deletion. The normal parliamentary procedure,
both in national parliaments and in the United Nations,
in cases where confusion of that kind had arisen,
was simply to take another vote. The President could
call for a fresh vote without requesting the Conference
to vote first on the principle of taking a second vote.

51. Mr. FATTAL (Lebanon) said it would not be a
matter of taking another vote; the Conference would
definitely be voting on the Finnish proposal for the
first time.

52. The PRESIDENT said that, in accordance with
the normal procedure laid down in rule 40 of the rules
of procedure, he had put to the vote the proposal by
Finland, supported by the United Kingdom, and had
then announced the result of the vote. A second vote
would undoubtedly be a motion to reconsider under
rule 33. He suggested that the meeting be suspended
to enable negotiations to be held.

The meeting was suspended at 12.15 p.m. and
resumed at 12.30 p.m.

53. The PRESIDENT announced that the delegations
of Finland and the United Kingdom agreed that the
Conference should vote again on the words ““ and 50 ”
in article 41, paragraph 5, on the basis of rule 40
of the rules of procedure.

54. Mr. JAGOTA (India), speaking on a point of
order, said the Finnish motion had been for a separate
vote. That motion should be voted on first, in accord-
ance with rule 40 of the rules of procedures the
Indian delegation would vote against it. Only then
should the vote be taken, if need be, on the words
“and 50 ”.

55. Mr. SINCLAIR (United Kingdom) said that an
objection to the motion for a vote by division was not
admissible at that stage of the debate. The delegations
of Finland and the United Kingdom agreed that the
vote should be taken again on the words ““ and 50 ”
in article 41, paragraph 5, but they might very well
insist on asserting that the point at issue was a motion
to reconsider, under rule 33 of the rules of procedure.

56. The PRESIDENT called for a vote on the words
“and 50 ” in article 41, paragraph 5. He said that
the vote would be by roll-call: delegations supporting
the retention of those words in article 41 should vote in

favour; those supporting their deletion should vote
against.

Zambia, having been drawn by lot by the President,
was called upon to vote first.

In favour: Zambia, Algeria, Argentina, Barbados,
Bolivia, Brazil, Bulgaria, Burma, Byelorussian Soviet
Socialist Republic, Cambodia, Cameroon, Central
African Republic, Ceylon, Colombia, Congo (Brazza-
ville), Congo (Democratic Republic of), Costa Rica,
Cuba, Cyprus, Czechoslovakia, Dahomey, Dominican
Republic, Ecuador, El Salvador, Ethiopia, Ghana,

Guatemala, Guyana, Holy See, Hungary, India, Indo-
nesia, Iran, Iraq, Ivory Coast, Jamaica, Kenya, Kuwait,
Lebanon, Lesotho, Liberia, Libya, Madagascar,
Mongolia, Morocco, Nepal, Nigeria, Pakistan, Panama,
Peru, Poland, Romania, Saudi Arabia, Sierra Leone,
Spain, Sudan, Syria, Thailand, Trinidad and Tobago,
Uganda, Ukrainian Soviet Socialist Republic, Union of
Soviet Socialist Republics, United Arab Republic,
United Republic of Tanzania, Venezuela, Yugoslavia.

Against:  Australia, Austria, Belgium, Canada,
Chile, China, Denmark, Federal Republic of Germany,
Finland, France, Greece, Ireland, Italy, Japan, Liech-
tenstein, Luxembourg, Mexico, Monaco, Netherlands,
New Zealand, Norway, Philippines, Portugal, South
Africa, Sweden, Switzerland, Turkey, United Kingdom
of Great Britain and Northern Ireland, United States
of America, Uruguay.

Abstaining: Gabon, Israel, Malaysia, Mauritius,
Republic of Korea, Republic of Viet-Nam, Senegal,
Singapore, Tunisia.

The words “ and 507 were retained in article 41,
paragraph 5 by 66 votes to 30, with 9 abstentions.

Article 41 as a whole was adopted without change
by 96 votes to none, with 8 abstentions.

57. Mr. WERSHOF (Canada) said that at the 42nd
meeting of the Committee of the Whole he had
opposed article 41, paragraph 5. He had always
thought it a mistake to include the words ““ and 50 ”
in that paragraph and he remained convinced that
the prohibition of separability might have regrettable
consequences for all. However, although the words
“and 50 ” had been retained in the paragraph by
the necessary two-thirds majority, his delegation had
felt that it should vote in favour of article 41 as a
whole.

STATEMENT BY THE OBSERVER
FOR THE ASIAN-AFRICAN LEGAL
CONSULTATIVE COMMITTEE

58. Mr. SEN (Observer, Asian-African Legal Consulta-
tive Committee), speaking at the invitation of the Pres-
ident, said that since its creation in November 1966 the
Asian-African Legal Consultative Committee had been
dealing with major questions of international law of
concern to the international community as a whole.
It carefully examined the reports of the International
Law Commission and made recommendations thereon
to the Governments of the Committee’s member
countries. The Committee was also working on
subjects which were before other United Nations organs
such as the United Nations Conference on Trade and
Development and the United Nations Commission on
International Trade Law.

59. The Committee had been considering the ques-
tion of the law of treaties since 1965, and some of
the suggestions it had made at its recent sessions had
been communicated to the Conference at its first
session in 1968.° With a view to preparations for

8 See document A/CONF.39/7.
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the second session of the Conference, the Committee
had invited a number of non-member States to par-
ticipate in its tenth regular session at Karachi at the
beginning of 1969; twenty-six Asian and African
States had accepted. Ten other countries had said
that they would give consideration to any recommenda-
tions the Committee might adopt at that session.
Distinguished jurists from other regions had also
attended the session as observers.

60. At the Karachi meeting it had been agreed that
discussion should concentrate on articles 2, 5 bis,
12 bis, 16, 17, 62 bis, 69 bis and 76 and the final
clauses of the draft convention. A full and construct-
ive exchange of views had taken place. For example,
in connexion with article 62 bis, the participants at
the Karachi meeting had gone so far to envisage five
different solutions, including an optional protocol, the
choice of one compulsory method of settlement, the
possibility of contracting out of the provisions of
article 62 bis and the possibility of recognizing the
compulsory jurisdiction of the International Court of
Justice. The reports of the Karachi meeting had been
transmitted to the Governments of Asian and African
countries for information and consideration.

61. He reminded the Conference that the Committee
was a consultative organ and as such it confined its
activities to the scientific examination of legal problems.
However, it was rendering increasing assistance to
Governments in the region, and its activities now
covered not only questions of public international law
but also legal issues connected with economic problems
of trade and commerce. Some of those questions
would be on the agenda of the session which the Com-
mittee was to hold at Accra at the beginning of 1970.

The meeting rose at 1.10 p.m.

SEVENTEENTH PLENARY MEETING

Thursday, 8 May 1969, at 3.20 p.m.
President : Mr. BOULBINA (Algeria)

Consideration of the question of the law of freaties in
accordance with resolution 2166 (XXI) adopted by
the General Assembly on 5 December 1966 (resumed
from the previous meeting)

ARTICLES APPROVED BY THE COMMITTEE
OF THE WHOLE (continued)

Article 42 1

Loss of a right to invoke a ground for invalidating, terminating,
withdrawing from or suspending the operation of a treaty

A State may no longer invoke a ground for invalidating,
terminating, withdrawing from or suspending the operation
of a treaty under articles 43 to 47 or articles 57 and 59 if,
after becoming aware of the facts:

1 For the discussion of article 42 in the Committee of the
Whole, see 42nd, 43rd, 66th and 82nd meetings.

(a) It shall have expressly agreed that the treaty is valid or
remains in force or continues in operation, as the case may be;
or

(b) It must by reason of its conduct be comsidered as
having acquiesced in the validity of the treaty or in its main-
tenance in force or in operation, as the case may be.

1. Mr. CARMONA (Venezuela) said that at the first
session some delegations had considered that article 42,
sub-paragraph (b), referred to a case of estoppel while
others had viewed it merely as a de facto situation.
In neither case, however, could that sub-paragraph be
considered to lay down a rule of general international
law, since its only practical application was in private
municipal law, in cases where an individual had to
be prevented from undoing what had manifestly been
his original intention. The situation under international
law, though analogous, was one which could never
lead to the formulation of a peremptory rule, since the
history of nations had presented too many widely
different situations. The adoption of sub-paragraph (b)
would prejudice young developing nations which had
only recently achieved independence, since it would
only bind them more closely to their former colonial
masters and thus serve to perpetuate the injustices of
the past.

2. It had been said that some such provision as that
envisaged in sub-paragraph (b) was necessary in order
to ensure the stability of international treaties. How
far, however, was it necessary to go in that direction?
To defend all existing treaties would only consolidate
the status quo and safeguard privileges which had some-
times been obtained by coercion and force. The Con-
ference, which was concerned with the progressive
development of international law, could not and should
not recognize unequal treaties which had been imposed
upon weaker nations by the more powerful nations of
a former era.

3. It had been alleged that acquiescence in the validity
of a treaty, even for a comparatively short time, was
sufficient to confirm it; acceptance of that principle,
however, would represent an obstacle to the revision
of unequal treaties and would therefore be a step
backward in the field of international law. It had
been argued that article 42 provided certain safeguards
against bad faith on the part of States parties to a
treaty, but he wondered whether it afforded any
protection against those who had originally been guilty
of bad faith. In his opinion, the article only served to
erect barriers against the revision of illegal instruments
and thus to close the door to any honourable solution of
situations which were patently unjust because they had
been imposed by the strong upon the weak.

4. Article 42 was divided into two parts: sub-
paragraph (a) dealt with an express agreement concern-
ing the validity of a treaty, while sub-paragraph (b)
dealt with a tacit agreement. Sub-paragraph (a)
involved a de jure question of the will of the State,
while sub-paragraph (b) covered de facto cases where
a State was considered to have acquiesced in the
validity of a treaty. Sub-paragraph (b), however,
involved a dangerous, subjective judgment; in several
cases, in fact, the International Court of Justice, when
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considering the question of acquiescence, had ruled that
silence alone could not create a bond.

5. In the Latin American countries, the question of
the validity of treaties tended to centre on the date of
their independence, which had been 1810 for the South
American countries and 1821 for Mexico and Central
America. Following those dates, enormous tracts of
land which had formerly belonged to Spain and Portugal
had become available for exploitation. Since fatal
dissensions might otherwise have ensued, the newly
independent countries had exercised the right of eminent
domain and had subjected themselves to the rule of
law. Frontiers had become clearer in the course of
time, but the question of State succession, throughout
the developing world, was still very widely subject to
the principle of uti possedetis. He suggested that, since
States Members of the United Nations and of the present
Conference were ruled by law and not by mere de facto
principles, one of the main tasks of the International
Law Commission should be to determine the true
principle concerning State succession, a question which
was wrongly prejudged in article 42, if not in article 69.

6. His delegation appealed to all delegations, particu-
larly those of the new developing countries, to oppose
the principle set forth in sub-paragraph (b), which would
force them to accept and endorse the acts of their
former overlords. His delegation proposed to ask for a
separate vote on that sub-paragraph, since otherwise it
would be compelled to vote against article 42 as a whole,

7. Mr. ALVAREZ TABIO (Cuba) said it would be
illogical to admit that an instrument which was void
from the outset could possibly be revalidated: only
something which had been validly affirmed could be
confirmed. The possibility of revalidation could only
be conceived in the case of a treaty which had at first
been validly concluded but had later been voided as
a result of subsequent events. In that case, it was
logical to allow for the possibility that the interested
party could claim that it had been confirmed. Since
the treaty was not void ab initio, it was presumed to be
valid until the contrary was established. The whole
dispute came within the scope of the autonomy of the
will of the parties and there was no danger of any
violation of the international public order.

8. In the case of a treaty that was void ab initio, on the
other hand, the well-known maxim applied that an
instrument which was radically void could not be
validated either by the passage of time or by agreement.
It was, for example, inadmissible that a party guilty of
fraud or corruption should be allowed to invoke against
the injured party the * own conduct ” doctrine, accord-
ing to which no one was permitted to benefit from
his own blameworthy conduct. Under article 65, para-
graph 3, the party to which the fraud or act of
corruption was imputable was not permitted to claim
as lawful acts performed in bad faith before the nullity
had been invoked. It would thus be inconsistent with
the provisions of article 65 to treat in article 42 certain
cases of ab initio nullity in the same way as cases of
mere voidability.

9. His delegation also objected to the presumption of
tacit consent in sub-paragraph (b) in the case of silence

or abstention by the injured party. That presumption
based on conduct, with its ill-defined scope, gave too
wide a margin for discretion in its application.
Article 42, with the ambiguous formulation of sub-
paragraph (b), did not provide any guidance for deter-
mining what type of conduct was to be construed as
acquiescence. The position would be particularly grave
if those provisions were to be applied to a treaty in
respect of which one of the parties had not had any
freedom of choice. Sub-paragraph (b) carried to its
ultimate conclusions the so-called doctrine of “ estop-
pel 7, and would in effect impose on the injured party
in a case of fraud or corruption an obligation to take
some action. The provision in sub-paragraph (b) that
failure by the injured party to act was to be construed
as acquiescence, for the benefit of the party to which
the fraud or corruption was imputable, appeared to be
based on the legally unacceptable maxim that silence
was equivalent to consent. In fact, in the public and
administrative law of a great many countries, the
contrary rule prevailed: where a decision rested with an
authority, its silence was invariably interpreted as a
rejection of the request or application and never as
an acceptance. Sub-paragraph (b) did not even take
into account the possibility that the State whose conduct
was being interpreted might not have had any freedom
of action in certain circumstances. Mere abstention or
silence, in all circumstances, was considered as auto-
matically equivalent to tacit consent.

10. His delegation could not accept article 42, not
only because it gave unlimited scope to the “ own
conduct ” doctrine, but also because of the ambiguous
language in which it was couched.

11. Mr. SARIN CHHAK (Cambodia) said that the
concept of good faith, which was explicitly set out in
article 23, formed the very basis of the convention, and
article 42 was intended to consolidate it. In para-
graph (1) of its commentary, the International Law
Commission had said that article 42 expressed the
generally admitted and expressly recognized principle
that a party was not permitted to benefit from its own
inconsistencies, a principle based essentially on good
faith and fair dealing.

12. A State lost the right to invoke a ground for
invalidating a treaty if, after becoming aware of a
possible cause of invalidity, it had expressly recognized
that the treaty was valid, or if it had behaved in such
a way as to be considered as having asquiesced in the
validity of the treaty. In such a case, the State in
question was not allowed to adopt a legal attitude
incompatible with that which its previous behaviour
had led the other parties to consider to be its attitude
towards the validity of the treaty. In other words, an
allegation by a State which conflicted with its previous
behaviour could not be taken into consideration,
because such an allegation was merely a subterfuge or
a device used for a specific purpose. According to the
Expert Consultant, the article under consideration
involved a general principle of law, which would be
applicable in any case even without such a provision.?

? See 67th meeting of the Committee of the Whole, para. 104.
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13. Article 42, as drafted by the International Law
Commission, fulfilled the dual purpose of guaranteeing
the stability of international relations and providing
protection against bad faith in the application of the
rules stated in Part V. The article had received general
support in the Sixth Committee of the General Assembly
and had been unanimously approved by the Interna-
tional Law Commission. The previous year it had
received substantial support in the Committee of the
Whole. His delegation therefore supported the reten-
tion of article 42 in its present form.

14. Mr. BINDSCHEDLER (Switzerland) said that his
delegation agreed in principle with article 42, except
for one small detail. He regretted, for the reasons
which he had stated at the 67th meeting of the Commit-
tee of the Whole, that it contained no reference to
article 49. 1If, in a treaty containing an clement of
coercion, that element disappeared after a certain time,
and if States agreed to continue to apply the treaty in
future, there was no reason to forbid them to act in
that manner. Professor Georges Scelle, a great master
of international law and one of the most passionate
opponents of the use of force in international relations,
had stated that even certain treaties containing an
element of force might be in the interests of the interna-
tional community and should be accepted as an element
of international legislation.

15. His delegation fully agreed with the principle set
out in article 42 concerning acquiescence in the validity
of treaties containing defects of origin. Such recogni-
tion of validity by acquiescence was a long established
legal principle, it might even be said a principle of
international law. The principle was just because it
would be contrary to justice if a State could invoke
invalidity or a defect in consent in relation to a treaty
after applying that treaty for a more or less lengthy
period of time or after freely and expressly consenting
to it.

16. It had been said that the subject involved an analogy
with civil law, which should be avoided. He agreed
that prudence was needed in all such analogies, but
there was no branch of public international law which
was so close to internal law and presented so many
analogies with it as the law of treaties, which had been
developed on the basis of contract law, or more precisely
of Roman law; such analogies were therefore quite
admissible in the sphere of the law of treaties.

17. Further reasons supporting the principle of the
recognition of validity by acquiescence were the principle
of effectiveness, which still played a part in international
law, the security and stability of law and international
relations and the principle of good faith. It was
inadmissible, and he was referring particularly to sub-
paragraph (b), that a State should apply a treaty for
a number of years and suddenly, for some reason,
invoke a defect in consent. Such behaviour threatened
the stability of the contractual system and the founda-
tions of international law and was contrary to good
faith.

18_. He could not see any connexion between the
prmmpI.e involved and the struggle against colonialism;
the principle was one which benefited all States,

including the small and weak. The problem was of
a legal nature and must be solved in accordance with
legal criteria. His delegation was in favour of article 42
as a whole and would oppose a separate vote on sub-
paragraph (b).

19. Mr. MOLINA ORANTES (Guatemala) said that
his delegation strongly opposed the inclusion of the
principle of acquiescence or estoppel in sub-para-
graph (b), and entirely shared the views just expressed
by the Venezuelan representative.

20. Although he did not contest the existence in law
of the doctrine which precluded a party from impeaching
the validity of acts by which it had benefited, he was
convinced that there were some acts which were legally
void ab initio; such acts could never be rendered valid
by a supposed acquiescence, which would merely
perpetuate an injustice. Moreover, sub-paragraph (b)
would deprive articles 49, 57 and 59 of all value.

21. The only argument which had been advanced in
favour of sub-paragraph (b) was the supposed need to
ensure the stability of treaties, even when such treaties
suffered from fatal defects. But the existence of peace
and justice in relations between States was much more
important than the perpetuation of a status quo of
convenience. He would therefore vote against the
inclusion of sub-paragraph (b), and supported the Vene-
zuelan request for a separate vote on that paragraph.

22. Sir John CARTER (Guyana) said that, at its
67th meeting, the Committee of the Whole had rejected
an eight-State amendment (A/CONF.39/C.1/L.251
and Add.1-3) to delete sub-paragraph (b) of article 42.
23. Two principal arguments had been put forward in
support of the deletion of sub-paragraph (b). The first
questioned the advisability of including in a convention
of that type the notion of preclusion, which was indi-
genous to municipal legal systems and did not form a
part of traditional international law; the second
emphasized the danger of inferring consent from
conduct. Those arguments were either of little relevance
to the issue under dispute or were based on a mis-
apprehension of the juridical issues involved.

24. In the first place, sub-paragraph (b) stated the
principle that a party must not be permitted to benefit
from its own inconsistencies in terms of implied consent
and not in terms of preclusion, as had been asserted by
two previous speakers. The confusion was due to the
fact that the International Law Commission in its
commentary appeared to have discussed the issue in
the context of two decisions of the International Court,
in the Temple of Preah Vihear case ® and The Arbitral
Award made by the King of Spain case,* both of which
stated the principle negatively in terms of preclusion.
But a careful reading of paragraph (4) of the commen-
tary to article 42, particularly the last sentence, together
with the remarks of the Special Rapporteur ®* would
show that sub-paragraph (b) was not intended to state,
and did not in fact state, the principle of preclusion.

3 I.C.J. Reports, 1962, p. 6.
4 L.CJ. Reports, 1960, p. 192.

5 See Yearbook of the International Law Commission, 1966,
vol. I, p. 7, para. 6.
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25. It would be noted that the present sub-paragraph (b)
was substantially the same as the one recommended for
adoption by the Special Rapporteur, and it should be
clear therefore that its drafting stated the principle that
a party must not be allowed to approbate and reprobate
for its own benefit positively in terms of implied
consent. That fact could be more easily appreciated
if the text of article 42 were compared with that of the
corresponding article adopted by the International Law
Commission in 1963.¢ The comparison showed that,
whereas the text adopted by the Commission in 1963
had stated the principle in terms of preclusion, sub-
paragraph (b) of the present article 42 addressed itself
to a positive statement of the principle in terms of
implied consent.

26. The second argument put forward against sub-
paragraph (b) centred around the danger of accepting
the notion of implied consent from conduct. But the
International Law Commission appeared to have
accepted the well-founded view that intention could be
inferred from conduct, as could be seen from the
formulation of various articles in the draft convention.
Sub-paragraph (b) did no more than express the
principle that consent might be inferred from conduct,
a principle long established in international law,
confirmed in the text of the Commission’s draft articles,
and reaffirmed by the Committee of the Whole and
by the Conference itself by its adoption of various
articles of the convention. In some instances where the
principle had not been clearly stated, the Conference
had rectified the omission, for example by amending
the text of article 6, paragraph 1 (b) by the insertion
of the words ““ the practice of the States concerned or
from other circumstances ”, and by accepting the
explanation of the Chairman of the Drafting Committee
that the word “ confirmed ** in article 7 included both
express and tacit confirmation.”

27. His delegation therefore hoped that, in view of the
importance of article 42 to the convention and to the
security and stability of treaties, it would be adopted as
it stood. His delegation would oppose the request for
a separate vote on sub-paragraph (b), in view of the
unity of the article and the difficulty of adopting one
part without the other.

28. Mr. pE CASTRO (Spain) said that he had already
expressed his reservations regarding sub-paragraph (b)
and he concurred with the arguments put forward by
the representatives of Venezuela, Cuba and Guatemala.

29. Article 42 dealt with a case of renunciation of a
right or faculty, the right or faculty to invoke a ground
for invalidating, terminating, withdrawing from or
suspending the operation of a treaty. If that renuncia-
tion were to apply to a treaty that was null and void,
it would have the effect of validating an instrument
which had no legal existence. The operation of the
provisions of article 42 would thus bring into being a
treaty without requiring due compliance with the various

6 See Yearbook of the International Law Commission, 1963,
vol. II, p. 212, article 47.

7 See 8th plenary meeting, para. 58.

formal and substantive conditions specified in the con-
vention on the law of treaties.

30. In the case of a treaty which was voidable because
of a defect in consent, the provisions of sub-para-
graph (b) would establish a presumptive waiver of the
right to invoke the ground of invalidity, and waiver in
such cases could not be presumed. In addition, the
wording of sub-paragraph (b) was not at all clear. The
reference to the “ conduct ” of the State concerned
seemed to suggest that some positive act must be
performed. At the same time, the term * acquies-
cence * could be taken as meaning that waiver could be
implied from mere silence, or from the failure to resort
to certain international authorities. Such a proposition
was totally unacceptable to his delegation; much more
than a mere abstention was required for it to be possible
to say that confirmation had legally taken place. A
clear and unequivocal expression of intention was
essential.

31. The principle of good faith had been mentioned
during the discussion, but it was not relevant to
article 42. The negligence or bad faith of a party
could not have the effect of bringing into being a new
treaty. The question of good faith in connexion with
the invalidity of a treaty was dealt with in article 65.

32. He supported the request for a separate vote on
sub-paragraph (b). His delegation would vote against
that sub-paragraph and, if it were retained, it would
have to vote against article 42 as a whole.

33. Mr. BAYONA ORTIZ (Colombia) said that
article 42 would have the effect of restricting the
application of a number of articles of the convention,
in particular those of Part V dealing with invalidity,
termination and suspension of the application of treaties.

34. Admittedly, the provisions of Part V were open to
abuse, but the same was true of the provisions contained
in sub-paragraph (b) of article 42, and abuse of those
provisions could be a source of injustice.

35. The loss of the right to invoke a ground of invali-
dity was a very serious matter. It was understandable
that such a right should be lost in the case envisaged
in sub-paragraph (a), because the State concerned
would then be expressly consenting to the application
of the treaty. That sub-paragraph was therefore
acceptable to his delegation. It was, however, a totally
different matter to assert that the right could be lost as
a result of the conduct of the State concerned. It was
extremely difficult to determine the reasons why a
State decided to act in a particular way, and even more
difficult to determine its real intentions. Viewed in that
light, the provisions of sub-paragraph (b) appeared not
merely superficial but imprecise.

36. His delegation’s serious misgivings about the
wording of sub-paragraph (b) were not based on any
special interest. His delegation’s concern was to
prepare a convention on the law of treaties that would
be on an effective instrument laying down clear and
precise legal rules which would contribute to interna-
tional understanding. For those reasons, his delegation
supported the request by the Venezuelan delegation for
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a separate vote on sub-paragraph (b) and would vote
against that sub-paragraph.

37. Mr. ROMERO LOZA (Bolivia) said that his
delegation agreed that it was important to proceed
with caution where provisions on the invalidity of
treaties were concerned. At the same time, the stability
of international relations might be upset by closing the
door to the possibility of invoking the invalidity of a
treaty that was vitiated, or by establishing procedures
which would ultimately result in validating a treaty that
was null and void from the start.

38. In paragraph (5) of its commentary to article 42,
the International Law Commission had stated its view
that the rule embodied in the article would not operate
if the State in question ““ had not been in a position
freely to exercise its right to invoke the nullity of the
treaty . For that reason it had stated that it * did
not think that the principle should be applicable at all
in cases of coercion of a representative under article 48
or coercion of the State itself under article 49 >, and
had continued: “ To admit the application of the
present article in cases of coercion might, in its view,
weaken the protection given by articles 48 and 49 to
the victims of coercion ”.

39. Nevertheless, sub-paragraph (b), by establishing a
presumption of acceptance based on the conduct of the
State, introduced a subjective and nebulous element
which was capable of dangerous interpretations, to the
detriment of States which had at one time been prevented
from exercising their sovereignty or of rejecting provi-
sions imposed upon them. The Bolivian delegation
could not possibly accept the text of article 42 and had
been instructed by its Government to formulate immedia-
tely its reservations to article 42 if it was adopted in
its present form. His country did not consider itself
bound to comply with the terms of the article.

40. Sir Francis VALLAT (United Kingdom) said that
at the first session his delegation had already put on
record its views on article 42 and it was therefore not
necessary for him to dwell at length on his reasons for
supporting the article as it now stood.

41. The discussion had turned on the question of the
inclusion or exclusion of sub-paragraph (b), dealing
with acquiescence by conduct. In his delegation’s
view, it was not possible to divide the provisions of
article 42. The opening sentence, with its essential
phrase “ after becoming aware of the facts *, governed
both sub-paragraphs (a) and (). Neither the provisions
of sub-paragraph (a) nor those of sub-paragraph (b)
would apply unless the State concerned had become
aware of the facts; that requirement provided the key
to the whole article. It was connected with the
essential element of good faith. If a State became
aware of the facts, it was inadmissible that it should go
on benefiting from the provisions of a treaty and still
be allowed to dispute the validity of the treaty at a later
stage. It was right and proper that if a State, either
expressly or by its conduct, had in those circumstances
affirmed the validity of the treaty, it should no longer
be permitted to impugn that validity.

42. The deletion of sub-paragraph (b) would distort the

application of the rule embodied in article 42. Without
sub-paragraph (b), the article would be unsatisfying
and it would be undesirable to retain it. His delegation
therefore urged that article 42 be accepted as it stood.

43. Mr. CONCEPCION (Philippines) said he noted
that there had not been any objection to the general
principle contained in article 42. With regard to sub-
paragraph (b), the main objection seemed to be that
its wording was not sufficiently specific and, in particular,
that the term “ acquiescence ” could lead to abuse in
the interpretation and application of the rule in the
article. He therefore suggested that sub-paragraph ()
be referred to the Drafting Committee, which could
examine the possibility of making the wording clearer
so as to specify that acquiescence must be evident or
manifest. A drafting change of that kind would bring
the provisions of sub-paragraph (b) more into line with
those of sub-paragraph (@) and might allay the
apprehensions of those delegations that had expressed
misgivings during the discussion.

44. At the same time, the Drafting Committee could
take into account the distinction between treaties that
were void and treaties that were merely voidable. It
was a fundamental principle, acknowledged in private
law, that a void instrument could not be revalidated
and he was not satisfied that, for purposes of internatio-
nal law, there should be any departure from that
fundamental principle.

45. Mr. ALVAREZ (Uruguay) said he had serious
misgivings regarding the vague and subjective character
of the provisions of sub-paragraph (b). Similarly vague
and subjective expressions were to be found in certain
passages of the commentary to the article, such as the
second sentence of paragraph (4) which read: “ In such
a case the State is not permitted to take up a legal
position which is in contradiction with the position
which its own previous conduct must have led the other
parties to suppose that it had taken up with respect to
the validity, maintenance in force or maintenance in
operation of the treaty .

46. In any case, the terms of sub-paragraph (b) did not
adequately reflect the basic idea which the Commission
had recognized as underlying article 42 when it stated
in the first sentence of paragraph (5) of the commentary
*“ that the application of the rule in any given case
would necessarily turn upon the facts and that the
governing consideration would be that of good faith .
The two elements mentioned in that sentence were not
reflected in the text of sub-paragraph (b). That text
established a questionable formal presumption which
took no account of the real situation in any given case.

47. It must be remembered that the cases dealt with
in article 42 were not clear situations in which a State
benefited from a treaty, but doubtful situations in which
it would be dangerous to make assumptions. Inev-
itably, the interpretation of the provisions of sub-
paragraph (b) would be influenced by the interests of
the State which invoked them. Those provisions raised
a number of very difficult questions of interpretation, in
particular the question whether silence or abstention
should be construed as acceptance. In fact, they posed
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a large number of problems without providing any
solution for them.

48. His delegation considered that, although the
principle in sub-paragraph (b) was legally admissible,
the terms in which the sub-paragraph was drafted were
unacceptable. He suggested that sub-paragraph (b) be
referred to the Drafting Committee for rewording in
clear and explicit terms, so as to make it possible for
all States to accept article 42. In particular, he urged
that the rewording should take into account the two
elements to which he had referred: first, that the
application of the rule in any given case would neces-
sarily turn upon the facts, and secondly, that the
governing consideration would be that of good faith.

49. He therefore supported the motion for a separate
vote on sub-paragraph (b) and, if sub-paragraph (b)
were not reworded as he had suggested, he would have
to vote against it because its provisions could give rise
to injustice.

50. Mr. bE LA GUARDIA (Argentina) said that his
delegation would support the Venezuelan request for a
separate vote on sub-paragraph (b) and would vote
against that paragraph. If it were decided to retain
sub-paragraph (b), Argentina would vote against
article 42 as a whole.

51. Mr. RATTRAY (Jamaica) said that his delegation
had explained his views on article 42 at the 67th
meeting of the Committee of the Whole. Jamaica
understood article 42 to state the principle that States
were free to invoke a ground for invalidating, terminat-
ing, withdrawing from or suspending the operation of a
treaty only under certain unambiguous conditions. The
conduct of a State on the basis of which it might be
regarded as having acquiesced in the validity of a treaty
was subject to its having become aware of the facts.
Thus, sub-paragraph (b) established a standard of proof
and, if the conduct in question was open to a variety
of interpretations and was therefore ambiguous, it
would not constitute acquiescence for the purposes of
article 42. Moreover, since the first session, more
specific machinery for establishing the
invalidity had been provided in articles 62 and 62 bis.
Accordingly, the objection that sub-paragraph (b) would
allow a party to decide unilaterally what conduct
might be regarded as acquiescence was unfounded, and
article 42 did not contain the ambiguities that had been
alleged.

52. The PRESIDENT said that the Philippine
representative’s suggestion that sub-paragraph (b) be
referred back to the Drafting Committee could not be
accepted, since it gave rise to substantive questions
which the Conference must settle for itself.

53. The delegations of Switzerland and Guyana had
objected to the Venezuelan request for a separate vote
on sub-paragraph (b). In view of those objections,
under rule 40 of the rules of procedure, the motion
for division would have to be put to the vote.

54. Mr. TAYLHARDAT (Venezuela) said that a
request for a separate vote represented the right of
every State to express its views on a part of a proposal.
The Conference had never yet denied any such request,

grounds of

ounas

and he appealed to it not to set a precedent in that
regard.

55. Sir John CARTER (Guyana) said that every
delegation also had a right to object to a request for a
separate vote.

56. The PRESIDENT invited the Conference to vote
on the Venezuelan request for a separate vote on sub-
paragraph (b).

At the request of the Venezuelan representative, the
vote was taken by roll-call.

Sierra Leone, having been drawn by lot by the Chair-
man, was called upon to vote first.

In favour: Spain, Thailand, Uruguay, Venezuela,
Afghanistan, Argentina, Bolivia, Burma, Colombia,
Congo (Brazzaville), Costa Rica, Cuba, Dominican
Republic, Ecuador, El Salvador, Guatemala, Mexico,
Morocco, Nepal, Peru, Philippines.

Against: Sierra Leone, Singapore, South Africa,
Sudan, Switzerland, Trinidad and Tobago, Tunisia,
Uganda, United Kingdom of Great Britain and Northern
Ireland, United States of America, Zambia, Algeria,
Austria, Barbados, Belgium, Brazil, Cambodia, Came-
roon, Central African Republic, Congo (Democratic
Republic of), Dahomey, Denmark, France, Gabon,
Ghana, Guyana, India, Indonesia, Italy, Ivory Coast,
Jamaica, Japan, Kenya, Kuwait, Lebanon, Lesotho,
Liberia, Liechtenstein, Luxembourg, Madagascar, Ma-
laysia, Mauritius, Monaco, Netherlands, Nigeria, Pak-
istan, Senegal.

Abstaining: Sweden, Syria, Turkey, Ukrainian Soviet
Socialist Republic, Union of Soviet Socialist Republics,
United Arab Republic, United Republic of Tanzania,
Yugoslavia, Australia, Bulgaria, Byelorussian Soviet
Socialist Republic, Canada, Ceylon, Chile, China,
Cyprus, Czechoslovakia, Ethiopia, Federal Republic of
Germany, Finland, Greece, Holy See, Hungary, Iran,
Iraq, Ireland, Israel, Libya, Mongolia, New Zealand,
Norway, Poland, Portugal, Republic of Korea, Republic
of Viet-Nam, Romania, Saudi Arabia.

The Venezuelan request of a separate vote on sub-
paragraph (b) was rejected by 47 votes to 21, with
37 abstentions.

57. Mr. REDONDO-GOMEZ (Costa Rica) said his
delegation greatly regretted that the Conference had
denied certain delegations the opportunity of having
their views taken into account. Costa Rica wished to
place on record its protest against that anti-democratic
gesture.

58. The PRESIDENT invited the Conference to vote
on article 42.

Article 42 was adopted by 84 votes to 17, with
6 abstentions.

59. Mr. BILOA TANG (Cameroon) said that his
delegation had voted for article 42 because of the
safeguards it provided. Nevertheless, his Government
wished to express its view that the conduct referred to
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in sub-paragraph (b) must be unambiguously determined
and that the provision did not cover mere silence.

60. Mr. AMATAYAKUL (Thailand) said that in order
to prevent his delegation’s silence during the discussion
of article 42 from being taken as implying its consent
to the adoption of the article, he wished to state that
his delegation maintained the view it had expressed at
the 67th meeting of the Committee of the Whole and
had therefore abstained from voting on the article.

61. Mr. BAYONA ORTIZ (Colombia) said that his
delegation had voted against article 42 for the reasons
it had given earlier in the meeting. It had intended to
vote against sub-paragraph (b) but, since the request
for a separate vote on that clause had been rejected, it
had been obliged to vote against the article as a whole,
without prejudice, however, to its views on sub-para-
graph (a).

62. Mr. CARMONA (Venezuela) said he had received
instructions from his Government to announce that the
Republic of Venezuela would enter an express reserva-
tion in respect of article 42.

63. Mr. BIKOUTHA (Congo, Brazzaville) said that,
in his delegation’s opinion, the work of codifying the
law of treaties should not be based on short-term
political considerations or an selfish motives. His
delegation had explained its views on article 42,
especially on sub-paragraph (b), at the 67th meeting of
the Committee of the Whole. It was not opposed to
the principle laid down in sub-paragraph (b), but feared
that the inclusion of the phrase *““ by reason of its
conduct ”* might open the door to subjective and loose
interpretations and, consequently, to abuse. It had
therefore abstained in the vote on the article as a whole.

64. Mr. GALINDO-POHL (El Salvador) said that his
delegation had voted against article 42, although it
approved of the first part of it, because of the serious
reservations it had to sub-paragraph (b). The Con-
ference had, of course, exercised its right under the rules
of procedure in rejecting the request for a separate vote
on sub-paragraph (b), but his delegation could not help
thinking that it had thereby shown a certain lack of
flexibility. FEl Salvador had always upheld the view
that it was inadvisable to deny delegations the opportu-
nity of expressing their opinions by means of a separate
vote on part of a text and thus to force them to vote
against the whole provision. He would suggest that in
future every effort be made to meet requests for
separate votes.

65. Mr. SINHA (Nepal) said that his delegation had
voted in favour of the Venezuelan motion for division
and against article 42. Nepal supported a just and
honourable international legal order, and did not want
to be a party to any action which might create a
possibility of that order being vitiated by coercion.
Sub-paragraph (b) as now worded might open the door
to legalizing treaties obtained by fraud and coercion,
since even silence might be construed as acquiescence
in the validity of an unjust treaty or in its maintenance
in force or in operation.

66. U BA CHIT (Burma) said that his delegation

approved of the first part of article 42, but had
reservations concerning sub-paragraph (b). Since it had
been given no opportunity to express its attitude
towards that sub-paragraph, it had had no alternative
but to vote against article 42 as a whole.

Message from the President of India

67. The PRESIDENT said that the Indian delegation
had requested him to convey to the Conference a
message received from the President, Government and
people of India.

68. The President had been deeply touched by the
expressions of condolence and the kind references by
delegations to the United Nations Conference on the
Law of Treaties on the sudden passing of Dr. Zakir
Husain, the late President of India. The President
wished to convey to the Conference, both on his own
behalf and on behalf of the Government and people
of India, his grateful thanks for their sympathy in
India’s great loss.  The Conference’s condolences had
been conveyed to the family of the late President, who
also wished to express their thank to the Conference.

The meeting rose at 6 p.m.

EIGHTEENTH PLENARY MEETING

Friday, 9 May 1969, at 3.15 p.m.
President: Mr. ZEMANEK (Austria)

Consideration of the question of the law of treaties in
accordance with resolution 2166 (XXI) adopted by
the General Assembly on 5 December 1966 (resumed
from the previous meeting)

ARTICLES APPROVED BY THE COMMITTEE
OF THE WHOLE (continued)

Statement by the Chairman of the Drafting Committee
on articles 43-50

1. Mr. YASSEEN, Chairman of the Drafting Com-
mittee, said that articles 43 to 50 constituted Section 2
(Invalidity of treaties) of Part V of the convention.

2. The Drafting Committee had made several drafting
changes in the titles prepared by the International Law
Commission and in the texts adopted by the Committee
of the Whole. Two of those changes affected all the
language versions. The first related to the opening
phrase of article 44, “ If the authority of a representative
to express the consent of his State ”. As it had also
done elsewhere, and in particular in article 7, the
Committee had replaced the words “ of his State ”
by the words * of a State ™, since it was possible for a
State to be represented by a person who was not a
national of that State.

3. The second change related to article 46, on fraud.
The article dealt with a situation which had some
analogy with that envisaged in article 47, entitled
“ Corruption of a representative of a State . The
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Committee had considered that the texts of those two
articles should have the same grammatical construction
and so, without making any change in the terms of
article 46, it had brought the structure of the article
into line with that of article 47.

4. The other changes made by the Drafting Committee
to Section 2 related only to questions of syntax or
terminology affecting only one of the official languages
of the Conference.

Article 431

Provisions of internal law regarding competence
to conclude treaties

1. A State may not invoke the fact that its consent to be
bound by a treaty has been expressed in violation of a provision
of its internal law regarding competence to conclude treaties
as invalidating its consent unless that violation was manifest
and concerned a rule of its internal law of fundamental
importance.

2. A violation is manifest if it would be objectively evident
to any State conducting itself in the matter in accordance with
normal practice and in good faith,

5. Mr. PINTO (Ceylon) said that he wished to make
some comments on the drafting of articles 43, 44 and 45.
All three provided for situations in which certain facts
essential to the validity of the consent of one party
did not exist, and for the change that occurred when,
in such situations, the other negotiating State received
knowledge of the non-existence of those relevant facts.
In all three situations, the non-existence of the particular
fact could nullify the consent of the other party and
avoid its contractual obligation, but equally, in all three
cases, it was declared that if the other negotiating State
had knowledge of the non-existence of the relevant
fact, it could not plead that its consent had been vitiated.
The three articles, however, approached the question
of knowledge of the vitiating factor in different ways.

6. Article 43 required that the violation of internal
law should be ““ manifest , or * objectively evident to
any State conducting itself in the matter in accordance
with normal practice and in good faith . In that case,
knowledge could thus even be presumed on the part of
the other negotiating State. It was not necessary that
the other negotiating State could be actually aware of
the lack of internal authority. It was considered to
have been informed of the lack of authority if that
lack would have been * evident ” to *‘ any State ”,
presumably after some inquiry demanded by ordinary
prudence, but not necessarily after an exhaustive inquiry
and extensive ecfforts to secure authoritative inter-
pretations of the other State’s constitution and practice.
The required standard of conduct or investigation was
far from clear. No point of time was specified, while
non-existence of the fact might be *“ manifest » either
before or after the giving of consent.

7. Article 44 required that the “ other negotiating
State ” be “ notified >’ of the restriction on the represent-
ative’s authority. Nothing short of a formal act of

1 For the discussion of article 43 in the Committee of the
Whole, see 43rd and 78th meetings.

notification would suffice for the * other negotiating
State ” to be held to have received knowledge of the
non-existence of the relevant fact. Moreover, the
timing was important: it was stated that notification must
have been received before consent was given.

8. Under article 45, it was enough that circumstances
should be such as to put the other negotiating State
on notice of a possible error for the validity of the
latter’s consent to be held affirmed. No formal act
of notification appeared possible in that case, and indeed
both parties could well have been misled by the same
error. No standard of diligence, however, was specified,
unlike the case provided for in paragraph 2 of article 43,
and no point of time was indicated, unlike the case
provided for in article 44.

9. Lastly, there was the question of the degree of
importance of the information which, if received, would
preclude a plea of invalidity. Article 43 dealt with
cases where the non-existence of constitutional authority
was of “ fundamental importance ”. Article 44 indic-
ated no degree of importance regarding the * restrictions
on authority ” that a representative had failed to observe.
Article 45 referred to a fact or situation that formed
an “ essential basis ” of a party’s consent. There did
not appear to be any real difference between the
standards implied by the phrases ““ fundamental import-
ance ” and “ essential basis . Some .uniforme ter-
minology should be found.

10. He wished to draw the Drafting Committee’s
attention to those differences of approach on three
points: first, the manner in which the other negotiating
State became aware that something was wrong on its
partner’s side; secondly, the time when such information
was to be received in order to preclude invalidation of
consent; and thirdly, where no formal act of notification
was possible or called for, the standard of conduct or
diligence of investigation expected from a State. If
some uniformity of approach, terminology and drafting
was possible, it might be helpful to make the necessary
changes so as to avoid difficulties of interpretation in
the future.

11. Those observations were offered solely with the
intention of assisting the Drafting Committee in its
continuing reappraisal of the convention.

12. The PRESIDENT said that the comments of the
representative of Ceylon would be taken into consider-
ation by the Drafting Committee.

13. Mr. WERSHOF (Canada) said that his delegation
wished to make a general statement applicable to many
of the articles in Sections 2 and 3 of Part V of the
convention,

14. Quite apart from his delegation’s doubts regarding
the substance of some of the articles in those sections,
certain of those articles would be unacceptable to the
Canadian Government in the absence of a satisfactory
clause on the settlement of disputes, such as article 62 bis
as recommended by the Committee of the Whole.

15. If, therefore, the Canadian delegation voted in
favour of all or most of the articles in Sections 2 and 3
of Part V, it would be doing so on the assumption
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that the Conference would adopt a satisfactory clause
on the settlement of disputes.

16. If that assumption proved to be incorrect, the
Canadian delegation reserved the right to reconsider its
position on the question of the adoption of the con-
vention as a whole. Similar declarations had been made
by his delegation at the first session during the examina-
tion of Part V in the Committee of the Whole.

17. Mr. KRISHNA RAO (India) said he wished to
place on record his delegation’s view that no condition
could be attached to any article in Part V. Every
sovereign State was of course free to sign or not to
sign the convention on the law of treaties. The
Conference had been convened in order to find a text
that would prove acceptable to all.

18. Mr. BILOA TANG (Cameroon) said that, during
the discussion on article 5, his delegation had opposed
the inclusion of the former paragraph 2, which the
Conference had rejected at the 8th plenary meeting,
because of the complications which would result from
the need for one State to interpret the constitution of
another State. A similar difficulty arose in connexion
with article 43, paragraph 1, which referred to a
violation of the internal law of a State, which “ was
manifest and concerned a rule of its internal law of
fundamental importance ”. In order to apply that
provision, a State party to a treaty would have to con-
sider the provisions of the internal law of another State
and determine which were of * fundamental import-
ance ”. For those reasons, he was in favour of dropping
the concluding words of the paragraph, *“ and concerned
a rule of its internal law of fundamental importance ”,
and he requested a separate vote on those words.

19. Mr. GONZALEZ GALVEZ (Mexico) said that his
delegation wished to make a general comment on the
* Draft Declaration on the Prohibition of the Threat
or Use of Economic or Political Coercion in Concluding
a Treaty ” which the Committee of the Whole had
submitted to the Conference for consideration in
conjunction with article 49;2 that article declared a
treaty void if its conclusion had been procured by the
threat or use of force in violation of the principles of
international law embodied in the Charter of the United
Nations.

20. It would be most incongruous if, after establishing
the invalidity of treaties obtained by coercion of a
representative, in article 48, or by coercion of the State
by the threat or use of force, in article 49, and of
treaties conflicting with a rule of jus cogens, in article 50,
the Conference were to fail to specify that economic
or political coercion constituted grounds of absolute
nullity.

21. During the discussion at the first session on the
nineteen-State proposal on the subject (A/CONF.39/
C.1/L.67/Rev.1/Corr.1), it had been objected that the
term * coercion ” was very vague and hard to define,
so that it was not possible to draw a distinction between
lawful and unlawful pressure. It had also been objected

2 For the text of this declaration, see 20th plenary meeting,
para. 1.

that international relations would be impossible if
countries were not allowed to exercise a minimum of
pressure on each other.

22. International relations undoubtedly involved some
element of pressure. For example, in a bilateral
negotiation for the conclusion of a commercial treaty,
it was normal for a State to withhold certain concessions
in the hope of obtaining something in return for them.
At the same time, it was possible to conceive of forms.
of economic pressure that were open to a State in the
exercise of its sovereignty, but were obviously illicit.
To take an example, it was doubtful whether it was
legitimate for a State to bring pressure to bear by
applying health or trade regulations in such a manner
as to prevent the import of a certain product from a
particular country while at the same time allowing the
import of that product from another country in the
same area. Such measures would be even more clearly
illicit if it could be shown that the discrimination in
question was intended to compel the exporting country
to sign a treaty which had no connexion with the
health or trade regulations in question. In the hypo-
thetical example he had given, it would not be a valid
reply to say that the State exerting the pressure had
been acting within its sovereign rights; such a reply
would perhaps have been admissible in the nineteenth
century, but would now be incompatible with the letter
and the spirit of the Charter, Articles 55 and 56 of
which obliged Members to take joint and separate action
to promote the solution of international economic and
social problems. It would, moreover, run counter to
the duty laid down by the Charter to perform inter-
national obligations in good faith, and it would be
contrary to the general principle of law prohibiting
what French legal doctrine referred to as ““ abuse of
rights .

23. The position was similar in the political field. It
could of course be said that, throughout history, no
dispute had been settled without some measure of
pressure, but it had to be recognized that therc were
various types of pressure. No one would deny that
the pressure exercised by Hitler on the President of
Czechoslovakia to compel him to make certain territo-
rial concessions had constituted a typical case of
unlawful political coercion. In that well-known case,
political coercion of the President as an organ of the
State had been combined with physical coercion of the
President as an individual, but one or other of those
two grounds was sufficient to render void the agreement
then imposed on Czechoslovakia.

24. He was not convinced by the argument that certain
terms were not capable of clear legal definition and that
it was therefore impossible to distinguish between lawful
forms of pressure. As he had pointed out in another
United Nations body, the fact that a term was vague,
or that a principle was difficult to apply, was not
sufficient reason for rejecting such terms or principles,
since the political or judical organ entrusted with the
application of the term or principle would not have
any greater difficulties than those which faced any court
of law in its daily work of applying legal rules. A
great many important legal terms had only an
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approximate and imprecise meaning and required to be
interpreted within reason, bearing in mind the time
and place and the political, economic, social and legal
circumstances in which they were applied. That
argument was particularly important for those countries
which, unlike Mexico, had indicated that their accept-
ance of the provisions of Part V was subject to the
inclusion of a system for the compulsory settlement of
disputes arising out of those provisions.

25. History provided many examples of notions which,
at their inception, had seemed vague and imprecise, but
which the passage of time, had been subsequently clar-
ified, their scope and limits having been defined by
practice. Thus, in the United States, the concept of
* due process of law ”, which had originated as a mere
procedural safeguard, had ultimately developed into a
whole system of political philosophy. In the course of
that development, the meaning of that term had at times
been extraordinarily fluid.

26. In international law, the expression *“ due diligence ”
was used in connexion with the duty of a neutral State
to exercise vigilance in order to prevent its territory
from being used to equip vessels for use against one of
the belligerents. It appeared in the well-known
Washington Rules, which had emerged from the famous
Alabama case and which had exercised a considerable
influence on the development of the law of neutrality on
that point. But there was still no exact definition of the
term ““ due diligence .

27. The Charter of the United Nations itself provided
another striking example. Article 4(1) made member-
ship in the United Nations open to all * peace-loving
States ” which accepted the obligations of the Charter
and which, in the judgement of the Organization, were
able and willing to carry out those obligations. It would
be extremly difficult to give any precise definition of the
term “ peace-loving State ” and yet the political organs
of the United Nations — the Security Council and the
General Assembly — had applied that concept in more
than seventy cases; in fact, on each occasion when a
new Member was admitted.

28. In its judgement of 9 April 1949 in the Corfu
Channel case the International Court of Justice had
stated that * the present defects in international organi-
zation ” — and, he would add, lack of precision in a
term or in a rule— could not be invoked to justify
failure to observe a legal rule. The relevant paragraph
read: * The Court can only regard the alleged right of
intervention as the manifestation of a policy of force,
such as has, in the past, given rise to most serious
abuses and such as cannot, whatever be the present
defects in international organization, find a place in
international law.” 3

29. For those reasons, his delegation suggested that the
Conference give careful consideration to the possibility
of including in Part V a new article reading: “ A treaty
is void if its conclusion has been procured by economic
or political coercion in violation of the principles of the
Charter of the United Nations”. That article would fill

8 See Corfu Channel case, Judgment of April 9th 1949:
1.CJ. Reports, 1949, p. 35.

a gap in the convention and would be no more difficult
to interpret and apply than the rules embodied in
articles 48, 49 and 50, which had already been approved
by the Committee of the Whole.

30. For those States that were members of the inter-
American system, it was appropriate to recall that
article 16 of the Charter of the Organization of
American States prohibited the use by a State of coer-
cive measures of an economic or political character in
order to force the sovereign will of another State and
obtain from it advantages of any kind.*

31. Mr. EUSTATHIADES (Greece) said that, following
the statements made by certain representatives, his
delegation must declare that it reserved its position
regarding Part V and on the convention as a whole until
a satisfactory decision was reached on the procedure for
the settlement of disputes. Such a declaration would
normally not have been necessary, but in view of what
had been said by other speakers, he was obliged to place
it on record.

32. Mr. SOLHEIM (Norway) said that his delegation
also wished to make a general statement with respect to
the articles which the Conference was now considering.
Its views on the question were, on the whole, the same
as those expressed by the Canadian representative.

33. When voting in favour of, and even when abstaining
on, some of the articles in Sections 2 and 3 of Part V,
his delegation’s votes would be given on the assumption
that the convention on the law of treaties would contain
a solution in respect of the settlement of disputes which
was considered satisfactory by his delegation. If that
should prove not to be the case, the Norwegian delega-
tion’s final position and vote on the convention on the
law of treaties as a whole would certainly be influenced
thereby.

34. Mr. KRISHNA RAO (India) said the Conference
should return to the discussion of article 43. At both
the present and the previous meetings, a number of
statements had been made which related particularly to
article 62 bis and were more suited to a general debate.
Every delegation was of course free to adopt whatever
attitude it found appropriate, but the Indian delegation
was not bound by a statement made by another delega-
tion. Nor was the Conference itself bound by the state-
ments of individual delegations.

35. Mr. .. DESSOUKI (United Arab Republic) said
that the French version of paragraph 1 would be clearer
if the words “ gu’elle ” were inserted to make the end of
the sentence read “ qu’elle ne concerne une régle de son
droit interne d’importance fondamentale”.

36. The PRESIDENT said that the representative of
Cameroon had asked for a separate vote on the words
“ and concerned a rule of its internal law of fundamental
importance .

37. Mr. USENKO (Union of Soviet Socialist Republics)
said he believed that the Cameroonian representative’s
request was based on a misunderstanding, because if
those words were deleted, the door would be opened to

4 United Nations, Treaty Series, vol. 119, p. 56.
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the possibility that even secondary rules of internal law
might be invoked. The Soviet Union delegation accord-
ingly could not support the request for a separate vote.

38. The PRESIDENT said that he would invite the
Conference to vote first on the request by the represen-
tative of Cameroon for a separate vote on the words
““ and concerned a rule of its internal law of fundamental
importance .

The motion for a separate vote was defeated by
43 votes to 7, with 47 abstentions.

Article 43 was adopted by 94 votes to none, with
3 abstentions.

39. Mr. MATINE-DAFTARY (Iran) said that his
delegation had abstained from voting on the article for
the reasons it had given at the 43rd meeting of the
Committee of the Whole. The text of the article was
not satisfactory to Iran.

40. Mr. KEARNEY (United States of America) said he
wished to explain why his delegation had voted for
article 43. To the extent that the article dealt with
invocation on the international plane of provisions
of internal law, the comments made in explanation of the
United States vote on article 23 bis at the 13th plenary
meeting were relevant and he would not repeat them.
His delegation wished to emphasize that article 43 in
no way affected the internal law of a State regarding
competence to conclude treaties; it dealt solely with the
conditions under which a State might invoke internal law
on the international plane to invalidate the State’s
consent to be bound.

41. Mr. SMALL (New Zealand) said that his delegation
had voted for article 43, and would vote for the rest of
the articles in Part V if they remained unchanged.
Although New Zealand had doubts regarding some of
those articles, particularly article 47, whose advisability
was not quite clear, it would vote for the articles in the
expectation that adequate procedure would be
provided in the final convention for the settlement of
disputes relating to Part V. The reasons for his delega-
tion’s attitude had been explained at the first session of
the Conference, and he would merely add that New
Zealand’s acceptance of the convention as a whole would
depend essentially on the view it took of whether there
was a proper balance between the whole of Part V and
the adequacy of procedural safeguards for the settlement
of disputes, in the final text of the convention.

42. He would be unable to vote for article 50 because
of its nature, and the special relevance in that case of a
proper procedural machinery. For the same reason his
delegation had abstained from voting on article 41,
which included a reference to article 50.

43. Mr. BLIX (Sweden) said that his delegation had
voted for article 43 on the understanding that it did not
cover the case of treaties concluded by de facto gov-
ernments. It was generally acknowledged in doctrine
and practice that de facto governments, in other words
those exercising effective power but disregarding con-
stitutional rules, could bind their States in international

law by treaties, because any other rule would not be
practical.

44, Mr. FATTAL (Lebanon) said he wished to raise
a point of procedure. As the Conference only had
eight working days left in which to deal with a very
large number of articles, as well as the preamble and
the final clauses, he would suggest that from now on the
length of statements be restricted, particularly since
many representatives were repeating what they had
already said more than once.

45. The PRESIDENT said that he did not think the
time had yet come to take such a step, but he hoped that
representatives would take note of the remarks of the
representative of Lebanon.

Article 44 5

Specific restrictions on authority to express the consent
of a State
If the authority of a representative to express the consent
of a State to be bound by a particular treaty has been made
subject to a specific restriction, his omission to observe that
restriction may not be invoked as invalidating the consent
expressed by him unless the restriction was notified to the
other negotiating States prior to his expressing such consent.

46. The PRESIDENT invited the Conference to con-
sider article 44. An amendment to that article had been
submitted by Spain (A/CONF.39/L.26).

47. Mr. pE CASTRO (Spain) said that the Spanish
amendment was in fact the same as that submitted by
his delegation at the 44th meeting of the Committee of
the Whole (A/CONF.39/C.1/L.288).® It was purely
a matter of drafting, and he would accordingly suggest
that the Drafting Committee reconsider the wording of
article 44 in the light of his amendment, particularly the
Spanish version of the article.

48. The PRESIDENT asked the representative of Spain
if he wished the Drafting Committee to consider
redrafting the article in the other language versions also.

49. Mr. pE CASTRO (Spain) said he would leave
that to the Drafting Committee to decide.

50. The PRESIDENT suggested that the amendment
by Spain should be referred to the Drafting Committee.

It was so agreed.”
Article 44 was adopted by 101 votes to none.

Article 45 8

Error

1. A State may invoke an error in a treaty as invalidating
its consent to be bound by the treaty if the error relates to
a fact or situation which was assumed by that State to exist

5 For the discussion of article 44 in the Committee of the
Whole, see 44th and 78th meetings.
An amendment was submitted to the plenary Conference
by Spain (A/CONF.39/L.26).

6 See also 78th meeting of the Committee of the Whole,
paras. 18-20.

" The Drafting Committee did not recommend the adoption
of the amendment. See 30th plenary meeting.

8 For the discussion of article 45 in the Committee of the
Whole, see 44th, 45th and 78th meetings.
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at the time when the treaty was concluded and formed an
essential basis of its consent to be bound by the treaty.

2. Paragraph 1 shall not apply if the State in question
contributed by its own conduct to the error or if the circum-
stances were such as to put that State on notice of a possible
error.

3. An error relating only to the wording of the text of a
treaty does not affect its validity; article 74 then applies.

51. The PRESIDENT said that the United Kingdom
amendment (A/CONF.39/L.19) had been withdrawn.

52. Sir Francis VALLAT (United Kingdom) said that
the Conference had now come to a series of articles
relating to error, fraud, corruption and so on, which,
according to the provisions of the draft convention,
established grounds which might be relied on by a State
with a view to invalidating its consent or otherwise
terminating a treaty or its participation in that treaty.
His delegation had made it clear on earlier occasions
that its attitude to the convention as a whole would
largely depend on whether the reference to article 50
was retained in paragraph 5 of article 41, and whether,
on the assumption that the series of articles referred to
were retained, there would be satisfactory procedures
for the settlement of disputes. The vote at the sixteenth
plenary meeting on paragraph 5 of article 41 was
therefore bound to have some effect on the United
Kingdom’s attitude; it would not by itself necessarily
turn the United Kingdom against the convention, but it
would be a material factor in determining its over-all
attitude.

53. The Conference was now left with two major
factors: the nature and content of the series of articles
referred to, and the procedures governing their applica-
tion. It had often been stated that many, if not all, of
the articles merely put into writing existing principles or
rules of international law, but his delegation very much
doubted whether that was altogether true. Whether it
was true or not, the articles undoubtedly contained a
substantial element of progressive development, if only
as regards their formulation and modalities and the
procedures for their application. By any normal
legislative standards the articles as drafted were in many
respects broad and vague; such key words as “ fraud ”
and “ coercion ”, difficult enough to interpret in munici-
pal law, and not previously applied in international
law, were left completely undefined. It therefore
seemed most unwise to leave their interpretation and
application to the discretion of individual States. It
might be said that article 62 provided the necessary
procedures to avoid that result, but unfortunately it
was itself ambiguous as to the effect of an objection.
Paragraph 3, which might have provided the necessary
safeguards, merely reflected Article 33 of the United
Nations Charter. Although that Article pointed in the
right direction, experience had shown that it left the
matter entirely to the choice of the individual State
concerned; it clearly provided no safeguard.

54. The United Kingdom would have preferred to have
the right ultimately to refer disputes as to the interpreta-
tion or application of the articles in question to the

International Court of Justice, but that possibility had
now been ruled out, as far as the convention was con-
cerned. Article 62 bis, as adopted by 54 votes to 34
in the Committee of the Whole, now limited States to
a final resort to arbitration. Though somewhat less
than satisfactory, that was acceptable. However, it must
be made clear that the United Kingdom required for
itself, particularly in connexion with the series of articles
referred to, the minimum protection of the right to resort
to arbitration in the last analysis. The United Kingdom
had no wish to impose that procedure on those who did
not want that measure of protection, but equally it could
not agree to the imposition of those articles on the United
Kingdom without the minimum protection of resort to
arbitration.

55. That was a reasonable position, since it was merely
an application in the international field of elementary
principles of justice universally recognized in internal
law. The principle that no man should be * judge in
his own cause ” was applicable to provisions such as
those referred to, some of which had a distinct tinge of
criminal law. All his delegation asked was the common
human right to a fair trial if differences could not be
settled by negotiation or by other procedures falling short
of arbitration.

56. He had spoken at some length because he thought
it would be more appropriate to make a single state-
ment on the whole series of articles referred to rather
than to repeat the same views on successive articles. As
the Conference could not yet take a final decision on
the articles relating to settlement procedures adopted
by the Committee of the Whole, his delegation would be
obliged to abstain on those articles in that part of the
convention which established substantive grounds of
invalidity or termination, and which required for their
effective application or interpretation the protection of
satisfactory third-party procedures.

57. Mr. USENKO (Union of Soviet Socialist Republics)
said he was surprised at the statements that had been
made by some representatives, such as those of Canada
and the United Kingdom. Surely the Conference was
discussing article 45, not article 62 bis? Some speakers
seemed to be examining the draft convention as a whole;
he had the impression that the statements made were
really an attempt to exert pressure on delegations that
supported Part V of the convention but were opposed
to article 62 bis. Questions such as those now being
raised concerning article 62 bis should be considered
when that article came to be examined. He would not
deny that certain articles were interrelated, and that
certain principles related to several different articles.
For example, the principle of universality related to
more than one article. If certain delegations did not
respond to the appeal to proceed with the examination
of the convention article by article, it was quite possible
that other delegations might wish to return to a consid-
eration of the principle of universality. As the repre-
sentative of Lebanon had pointed out, the time
remaining to the Conference was short; delegations must
consider the texts of the articles in their proper order
instead of embarking on general discussions of the draft
convention as a whole.
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58. The PRESIDENT invited the Conference to vote
on article 45.

Article 45 was adopted by 95 votes to none, with
5 abstentions.

Article 46 9

Fraud
If a State has been induced to conclude a treaty by the
fraudulent conduct of another negotiating State, the State may
invoke the fraud as invalidating its consent to be bound by the
treaty.

Article 46 was adopted by 92 votes to none, with
7 abstentions.

59. Mr. VARGAS (Chile) said that he had abstained
from voting on article 46 for the reasons he had given
at the 45th meeting of the Committee of the Whole.

Article 47 9

Corruption of a representative of a State
If the expression of a State’s consent to be bound by a treaty
has been procured through the corruption of its representative
directly or indirectly by another negotiating State, the State may
invoke such corruption as invalidating its consent to be bound
by the treaty.

60. Mr. QUINTEROS (Chile) said that his delegation
would vote against article 47 for the reasons stated at
the 45th meeting of the Committee of the Whole, which
had led Chile, Japan and Mexico to propose the deletion
of the article.

Article 47 was adopted by 84 votes to 2, with
14 abstentions.

61. Mr. VARGAS CAMPOS (Mexico) said that his
delegation, together with the delegations of Chile and
Japan, had submitted an amendment (A/CONF.39/
C.1/L.264 and Add.1) in the Committee of the Whole
proposing the deletion of article 47. The Mexican
delegation had argued at the 45th meeting that
article 47 was unnecessary since a treaty signed by a
corrupted representative was voidable under article 46,
corruption being a form of fraud. In paragraph (1)
of its commentary to article 47, the International Law
Commission had pointed out that the draft articles on the
invalidity of treaties provisionally adopted by the Com-
mission in 1963 had not contained any provision dealing
specifically with the corruption of a State’s represent-
ative, and that the only provision of the 1963 text
under which that might be subsumed was the article
dealing with fraud. The Mexican delegation had
therefore voted against article 47.

62. Mr. OTSUKA (Japan) said that his delegation had
abstained from voting on article 47 as it still had some
doubt whether the article should be included in the
convention.

+9.For the discussion of articles 46 and 47 in the Committee
of the Whole, see 45th, 46th, 47th and 78th meetings.

Article 48 10

Coercion of a representative of a State
The expression of a State’s consent to be bound by a treaty
which has been procured by the coercion of its representative
through acts or threats directed against him personally shall
be without any legal effect.

63. Mr. NETTEL (Austria), supported by Mr. BILOA
TANG (Cameroon), asked for a separate vote on the
word * personally ” which, in his delegation’s view,
narrowed the scope of the article. For example, threats
might be directed against the next-of-kin of the repre-
sentative of a State.

64. The PRESIDENT invited the Conference to vote on
the word “ personally .

It was decided, by 46 votes to 16, with 35 abstentions,
to delete the word “ personally ”.

Article 48, as thus amended, was adopted by 93 votes
to nore, with 4 abstentions.

Article 49 11

Coercion of a State by the threat or use of force
A treaty is void if its conclusion has been procured by the

threat or use of force in violation of the principles of inter-
national law embodied in the Charter of the United Nations.

65. Mr. ESCUDERO (Ecuador) said that no article in
the draft convention was as important to the future of
mankind as article 49, which had been approved by a
large majority in the Committee of the Whole at the
first session of the Conference. At that time his
delegation, together with those of thirteen other States,
had introduced an amendment (A/CONF.39/C.1/
L.289 and Add.1) to the effect that a treaty was void
if its conclusion had been procured by the threat or
use of force in violation of the principles of interna-
tional law embodied in the Charter of the United
Nations. The purpose of the amendment had been to
emphasize that certain principles which had already
existed before 1945 as treaty law derived from interna-
tional custom had been “ embodied ” in the Charter.

66. Ever since the end of the days of barbarism, it had
been agreed that the use of force should be outlawed,
but it was not until the First World War in 1914 that the
conscience of mankind had been moved to take action
and to create the League of Nations. The Covenant of
the League required the Contracting Parties to accept
obligations not to resort to war and to establish firmly
* the understandings of international law as the actual
rule of conduct among Governments.” The “under-
standings of international law > must certainly have
included the outlawing of the use of force, since without
that principle there would have been no justification for
the existence of international law itself. Under Article
10 of the Covenant, Members undertook ““ to respect and
preserve as against external aggression the territorial

10 For the discussion of article 48 in the Committee of the
Whole, see 47th, 48th and 78th meetings.

11 For the discussion of article 49 in the Committee of the
Whole, see 48th, 49th, 50th, 51st, 57th and 78th meetings.
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integrity and existing political independence of all
Members of the League ”. The same Article specified
that, * in case of any such aggression or in case of any
threat or danger of such aggression, the Council shall
advise upon the means by which this obligation shall be
fulfilled ”. Articles 11, 12 and 16 of the Covenant
also prohibited the use of force and provided for sanc-
tions. Subsequently a number of defensive agreements
and treaties had been entered into by States on the basis
of that principle. They had culminated in the signing
of the Briand-Kellogg Pact of 1928,'2 in which the
contracting States renounced recourse to war as an
instrument of national policy. The date of the Briand-
Kellogg Pact was clearly the date from which the
principles of international law now embodied in the
United Nations Charter had come into force. Between
1928 and the signing of the Charter in 1945, the
prohibition of the use of force had become a peremptory
norm of international law. That norm was now
embodied in Article 2(4) of the Charter.

67. The true meaning of the provision in the Briand-
Kellogg Pact under which States renounced recourse to
war as an instrument of national policy was clear. It
was that recourse to armed action, not war, was a
legitimate instrument of international policy for the
purposes of legitimate defence and the collective pun-
ishment of the aggressor. Legitimate defence was
permitted by Article 51 of the United Nations Charter.
In point of fact, the Briand-Kellogg Pact had provided
the grounds for the sentences at the Nuremberg war
crimes trials, since they dealt with * crimes against
peace ”, such as the threat or use of force which had
been prohibited by the Pact of Paris of 1928,

68. Consequently, if the prohibition of the threat or
use of force existed before the Nuremberg sentences,
thoses sentences were valid; if it had not existed, they
would have been void. The fact the prohibition already
existed and that the sentences were therefore valid was
a matter for which the United States, France, the United
Kingdom and the Soviet Union, who set up and were
represented on the Nuremberg Tribunal, were respon-
sible.

69. The principles of international law mentioned in
Atrticle 49 of the convention had been observed in inter-
American law since 1826. The principles of the prohibi-
tion of force, the non-recognition of territorial acquisi-
tions obtained by force, and the peaceful settlement of
international disputes had been laid down in the various
instruments drawn up at the Congress of Panama of
1826, the first Congress of Lima of 1847, the Pact of
Washington of 1856, the second Congress of Lima of
1864, the first Bolivar Congress of 1883, the first Pan-
American Conference of 1889, the sixth Pan-American
Conference of 1928, the Declaration signed by nineteen
American countries in 1932, the seventh Pan-American
Conference of 1933, the Inter-American Conference for
the Consolidation of Peace of 1936, the eighth Pan-
American Conference of 1938 and in the first and
second consultative meetings of American Foreign
Ministers of 1939 and 1940. The Seventh International

12 League of Nations, Treaty Series, vol. XCIV, p. 57.

Conference of American States, which had met in Mon-
tevideo in 1933, had drawn up the Convention on Rights
and Duties of States, article 11 of which lair down that
territorial acquisitions or special advantages obtained by
force would not be recognized.!?

70. Those principles of international law, embodied in
the inter-American instruments referred to, had the
character of regional jus cogens and had existed before
the entry into force of the United Nations Charter. It
was therefore only natural that article 49 should have
been approved by an overwhelming majority in the
Committee of the Whole. It remained for the Con-
ference itself to set its seal of approval on a precept
which would contribute effectively to the maintenance
of peace in the world.

71. Mr. WARIOBA (United Republic of Tanzania) said
that at the first session his delegation had been one of
the sponsors of an amendment (A/CONF.39/L.67/
Rev.1/Corr.1) for the inclusion in article 49 of a
reference to ““ economic or political pressure . In the
hope of reaching a general compromise, that amendment
had subsequently been withdrawn, The delegations
which had opposed it had stated that their final accept-
ance of all the articles in Part V would depend on the
development of some satisfactory machinery for the
settlement of disputes. But he wondered whether it was
really necessary for those delegations to keep repeating
that their wishes must be met. His delegation would
vote for article 49, not because it considered it com-
pletely satisfactory, but because it considered that the
views of the largest possible number of delegations
should be taken into account.

72. Mr. BINDSCHEDLER (Switberland) said that his
delegation would abstain from voting on article 49
because, like the United Kingdom delegation, it doubted
whether the principle set forth in the article was in
accordance with the teachings of history and because its
adoption might endanger the stability of the entire system
of international law. His delegation, however, was in
complete agreement with those of Ecuador and the
United Republic of Tanzania in opposing the coercion
of States by the threat or use of force.

73. Mr. JACOVIDES (Cyprus) said that his delegation
attached the greatest importance to article 49, which
it fully supported in its present form, as supplemented
by the declaration condemning the threat or use of
pressure in any form in the conclusion of a treaty.

74. His delegation had expressed its views at length at
the 49th meeting of the Committee of the Whole. It
considered that the final adoption of the article, which
formed part of lex lata, was a landmark in contemporary
international law. It hoped that treaty relations in the
future would be governed by the provisions of article 49
and of the declaration which accompanied it, thus
helping to promote the fundamental purposes of the
United Nations.

75. Mr. VARGAS (Chile) said that his delegation would
vote for article 49, which it regarded as the corollary to

13 League of Nations, Treaty Series, vol. CLXV, p. 27.
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Article 2(4) of the United Nations Charter and an
important contribution to the maintenance of interna-
tional peace and security. The Chilean delegation
disagreed, however, with some of the interpretations
given to the text of article 49 as approved by the Com-
mittee of the Whole. Article 77, on the non-retro-
activity of the convention on the law of treaties, made
it clear that article 49 applied only to treaties concluded
after the entry into force of the convention. As far as
doctrine was concerned, moreover, the only thing it was
possible to maintain with any certainty was that the
prohibition of the threat or use of force in international
relations dated from the United Nations Charter.
Before that, the Covenant of the League of Nations and
the Pact of Paris, although they represented a clear
advance on traditional international law, did not
specifically and categorically prohibit the threat or use
of force in the way that the Charter did. Consequently,
even in the absence of a provision on the non-retro-
activity of the convention on the law of treaties,
article 49 could not apply to situations dating from
before the Charter. His delegation also considered that
the invalidity referred to in article 49 and in all the other
articles in Part V should affect treaties concluded in the
future, in accordance with the procedures laid down in
the convention itself.

76. In the light of those considerations, which had been
confirmed by the adoption of other rules, and especially
of the fact that, in his delegation’s view, the proposed
convention would be incomplete unless it contained
some provision stating that a treaty was void if its con-
clusion was procured by the threat or use of force, the
Chilean delegation would vote in favour of article 49.

77. Mr. SHUKRI (Syria) said that his delegation would
vote for article 49 on the understanding that the expres-
sion “ threat or use of force ” was to be understood in
its broadest sense as including the threat or use of
pressure in any form, whether military, political, psy-
chological or economic. In a spirit of compromise, his
delegation, like that of Tanzania, would not press any
amendment to that article but would accept it in the
spirit of the draft declaration on the prohibition of the
threat or use of economic or political coercion in
concluding a treaty adopted by the Committee of the
Whole at the first session.

78. Mr. HUBERT (France) said that his delegation had
abstained in the votes on articles 45 to 48 because of its
concern for the maintenance of the necessary balance
between Part V of the convention and the clauses
relating to the settlement of disputes. It would vote for
article 49, however, since France attached the highest
importance to the principle that there should be no resort
to force in international relations.

79. Mr. HAYTA (Turkey) said that his delegation,
while not opposed to the general aims of article 49, was
unable to support it because it still had some doubts
concerning the precise scope of the expression “ the
threat or use of force .

80. Mr. EL DESSOUKI (United Arab Republic) said
that his delegation would support article 49 in the

spirit of the draft declaration which had been adopted
by the Committee of the Whole at the first session.

81. Mr. TABIBI (Afghanistan) said that article 49 was
one of the most important articles of the draft conven-
tion; in its present form, however, it was not entirely
satisfactory to the smaller nations of Asia, Africa and
Latin America. At the first session, the nineteen-State
amendment, (A/CONF.39/C.1/1..67/Rev.1/Corr.1), of
which his delegation had been a co-sponsor, had been
withdrawn in favour of the draft declaration adopted
by the Committee of the Whole. That draft declara-
tion, however, contained a number of loopholes; in
particular, the title made no mention of military coer-
cion in addition to economic and political coercion. In
view of the importance which article 49 had for the
developing countries, therefore, he formally proposed,
under rule 27 of the rules of procedure, that further
discussion of article 49 be adjourned till the next
meeting.

The motion for the adjournment was carried by
58 votes to 11, with 29 abstentions.

The meeting rose at 5.50 p.m.

NINETEENTH PLENARY MEETING

Monday, 12 May 1969, at 11 a.m.
President: Mr. AGO (Italy)

Consideration of the question of the law of freaties in
accordance with resolution 2166 (XXI) adopted by
the General Assembly on 5 December 1966 (contin-
ued)

ARTICLES APPROVED BY THE COMMITTEE
OF THE WHOLE (continued)

Article 49 (Coercion of a State by the threat or use
of force) (continued)

1. The PRESIDENT said that since there were no
further speakers on article 49, he would put the article
to the vote.

At the request of the representative of the United
Republic of Tanzania, the vote was taken by roll-call.

Panama, having been drawn by lot by the President,
was called upon to vote first.

In favour: Panama, Peru, Philippines, Poland, Portugal,
Republic of Korea, Republic of Viet-Nam, Romania, Saudi
Arabia, Senegal, Sierra Leone, Singapore, South Africa, Spain,
Sudan, Sweden, Syria, Thailand, Trinidad and Tobago, Uganda,
Ukrainian Soviet Socialist Republic, Union of Soviet Socialist
Republics, United Arab Republic, United Republic of Tanzania,
United States of America, Venezuela, Yugoslavia, Zambia,
Afghanistan, Algeria, Argentina, Australia, Austria, Barbados,
Bolivia, Brazil, Bulgaria, Burma, Byelorussian Soviet Socialist
Republic, Cambodia, Cameroon, Canada, Central African
Republic, Ceylon, Chile, China, Colombia, Congo (Brazzaville),
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Congo (Democratic Republic of), Costa Rica, Cuba, Cyprus,
Czechoslovakia, Dahomey, Denmark, Dominican Republic,
Ecuador, El Salvador, Ethiopia, Federal Republic of Germany,
Finland, France, Gabon, Greece, Guatemala, Guyana, Holy
See, Honduras, Hungary, India, Indonesia, Iran, Iraq, Ireland,
Israel, Italy, Ivory Coast, Jamaica, Japan, Kenya, Kuwait,
Lesotho, Liberia, Libya, Liechtenstein, Luxembourg, Madagas-
car, Malaysia, Malta, Mauritius, Mexico, Monaco, Mongolia,
Netherlands, New Zealand, Nigeria, Norway, Pakistan.

Against: None.

Abstaining: Switzerland, Tunisia, Turkey, United Kingdom
of Great Britain and Northern Ireland, Belgium.

Article 49 was adopted by 98 votes to none, with
5 abstentions.!

2. Mr. ROMERO LOZA (Bolivia), explaining why his
delegation had voted in favour of article 49, said that
to have voted against it would have meant rejecting one
of the fundamental principles underlying international
co-existence. A provision that a treaty was void if its
conclusion had been procured by the threat or use of
force was the only way of safeguarding weak countries
against treaties which were unjust or abitrary, or which
prevented the satisfactory operation of factors conducive
to economic development.

3. Article 62 bis, as approved by the Committee of the
Whole, laid down adequate procedures for the applica-
tion of article 49. The latter article applied, and would
apply, not on the basis of certain specified dates, but
on the basis of events which had taken place and which
violated fundamental principles of international law.

4. By providing that a treaty was void if its conclusion
had been procured in violation of principles of interna-
tional law which had existed before the United Nations
Charter and had been embodied in it, article 49 would
make it possible to restore rights which had been
unjustly infringed.

Draft declaration on the prohibition of the threat or use
of economic or political coercion in concluding a
treaty

5. Mr. TABIBI (Afghanistan) said he regretted to note
that the present text of article 49, which the Conference
had just adopted, did not reflect the views of the majority
in the Conference as expressed at its first session in an
amendment proposed by Afghanistan and many other
delegations (A/CONF.39/C.1/L.67/Rev.1/Corr.1).
That amendment, under which a treaty would be void
if its conclusion had been procured by the threat or use
of force, including economic or political pressure, was
nothing more than a statement of what had become a
principle of general international law, as laid down for
example in Article 1(3), Article 55 and above all
Article 2(4) of the United Nations Charter; in articles 15
and 16 of the Charter of the Organization of American

1 See the statements by the representative of Ghana at the
23rd plenary meeting and by the representative of Morocco
at the 34th plenary meeting.

States; 2 in the Declarations of the Conferences of the
Heads of State or Government of Non-Aligned Countries
made at Belgrade in 1961 and at Cairo in 1964; in the
draft declaration on rights and duties of States prepared
by the International Law Commission,® and so forth.
However, in order to meet the objections of a number
of delegations, the sponsors of the amendment, and in
fact the large majority in the Conference which had
supported the amendment had agreed not to vote on
it in the Committee of the Whole and instead to seek
a compromise, which took the form of a general
declaration. The sponsors of the amendment had
accepted that compromise on the understanding that the
precise scope of acts involving the use of force, whether
military, economic or political, should be determined in
practice by interpretation of the provisions of the
Charter. The summary records of the Conference must
be extremely clear on that point for the purpose of the
future interpretation of article 49 as now worded.

6. His delegation was submitting a draft resolution to
the Conference with a view to supplementing the draft
declaration on the prohibition of the threat or use of
economic or political coercion in concluding a treaty,
which the Committee of the Whole had adopted as a
result of the compromise agreed to by Afghanistan and
the other sponsors of the amendment he had mentioned
(A/CONF.39/C.1/L.67/Rev.1/Corr.1). The text of
the Afghan draft resolution as already circulated (A/
CONF.39/L.32) had to be replaced by a revised version
(A/CONF.39/1L..32/Rev.1), which would be circulated
shortly. He requested the Conference to postpone its
consideration of the draft declaration approved by the
Committee of the Whole until the Afghan draft
resolution had been circulated in its revised form.

It was so agreed.’

ARTICLES APPROVED BY THE COMMITTEE
OF THE WHOLE (resumed)

Article 50 8

Treaties conflicting with a peremptory norm
of general international law (jus cogens)

A treaty is void if, at the time of its conclusion, it conflicts
with a peremptory norm of general international law. For the
purposes of the present Convention, a peremptory norm of
general international law is a norm accepted and recognized
by the international community of States as a whole as a norm
from which no derogation is permitted and which can be
modified only by a subsequent norm of general international
law having the same character.

7. Mr. HUBERT (France) said he regretted to have to
oppose an article which had attracted a large number

%2 United Nations, Treaty Series, vol. 119, p. 56.

8 For text, see Yearbook of the International Law Com-
mission, 1949, pp. 287 and 288.

4 See 57th meeting of the Committee of the Whole, para. 1.

5 For the adoption of the draft declaration and the draft
resolution, see 20th plenary meeting.

6 For the discussion of article 50 in the Committee of the
Whole, see 52nd-57th and 80th meetings.
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of votes in its favour at the first reading and which,
moreover, was actuated by the best intentions, to which
his delegation paid a willing tribute. But in life inten-
tions must give way to hard facts.

8. A glance at article 50 showed that it declared void,
in advance and without appeal, an entire category of
treaties but failed to specify what treaties they were,
what were the norms whereby they would be voided,
or how those norms would be determined.

9. The keynote of article 50 was imprecision;
imprecision as to the present scope of jus cogens,
imprecision as to how the norms it implied were formed,
and imprecision as to its effects.

10. First, imprecision as to the present scope of jus
cogens. One of the most curious features of jus cogens
was the difficulty experienced by its most ardent
champions in delimiting the notion. The International
Law Commission itself had shown extreme caution in
its commentary to draft article 50. In paragraph (3)
it first gave a few examples suggested by * some ” of
its members, such as treaties contemplating an unlawful
use of force contrary to the principles of the Charter,
or contemplating the performance of any other act
criminal under international law, or contemplating the
commission of acts such as trade in slaves, piracy or
genocide. The Commission went on to say that treaties
violating human rights, the equality of States or the
principle of self-determination ““ were mentioned ”, but
did not specifically say whether it had itself accepted
the views thus expressed by some of its members. On
the other hand, it frankly confessed in paragraph (2)
that *‘ there is no simple criterion by which to identify
a genera] rule of international law as having the character
of jus cogens ”. Thus the difficult problem had been
left to the Conference to solve. The efforts that had
been made were praiseworthy, but it was doubtful
whether they had succeeded in allaying misgivings.

11. The lack of precision as to the way in which norms
having the character of jus cogens came into being
was not removed by the present wording of the article.
What was meant by norms defined as norms ““ accepted
and recognized by the international community of
States as a whole ”’? Did that mean that the formation
of such norms required the unanimous consent of all
States constituting the international community, or
merely the assent of a large number of States but not
of them all? If the latter, how large was the number
to be and what calculations would have to be resorted
to before it would be admitted that it had been reached?
Who would decide in the event of a dispute? If, as
was to be hoped, a system of compulsory arbitration
was adopted, the arbitrator would be saddled with
that task, and he would have to have wider latitude
to judge than he had in normal cases, since he would
be called upon to make law, not merely to interpret
existing law. And if compulsory arbitration had to
be discarded, the dispute could run into the dead end
of a conciliation procedure which might lead nowhere.
It was impossible to view such a prospect without the
gravest misgivings.

12. There was the same lack of precision, to say the
least of it, as to the effects of article 50. It would

make disputes a permanent feature of the law of treaties;
yet in that law stability was essential, above all in
the interests of new States, which needed a climate
of security and confidence for their development.
States would hesitate to commit themselves to treaties
which might be brought to nothing by the emergence
of some norm which was suddenly declared to be a
peremptory norm. Not only legal instruments, but
international  relations  themselves, would be
undermined.

13. The Committee of the Whole had plainly perceived
the danger, since it had adopted a provision on