Reprinted with permission

The International Law of Disaster Relief

Fdited by
DAVID D. CARON
Diesn snd Professar of Law
Dickson Poan Schan! of Law, King’s Coliege Lamdon

MICHAEL ). KELLY
Associate Dean and Professor of Law
Creighton Universily Schoal of Lawe
ANASTASTA TELI‘;SIT.TSKY

Assesiste Prafevent of Law
Univemity of Ideke 1}djeege of law

UNIVERSITY PRESS

ﬁ CAMBRIDGE




10

Hunger Without Frontiers: The Right to
Food and State Obligations to Migrants

Katie Sykes

Disasters lead to displacement and migration. Natural disasters and armed conflict
drive people from their homes, often forcing them to look for refuge in other
countiies, sometimes because they are at risk of political persecution, often because
their means of livelihood have been destroyed. The “pernanent disaster” of food
insecurity is one of the most significant drivers of global migration. Migrants who
are forced to flee due to hunger and material deprivation typically do not meet the
requirements to be'recognized as refugees under the Refugee Convention, But a
complementary body of law has developed side by side with traditional refugee law,
based on the principle that people cannot be expelled or deported into situations
where their human rights would be violated — for example, to a state where they
would be tortured or killed, The same logic that underlies this doctrine of “comple-
mentary protection” supports its extension to migrants who face starvation, notwith-
standing the traditional view that so-called economic migrants do not deserve any
of the protections afforded to true refugees. The right to freedom from hunger is an
internationally recognized human right, and to expel or deport sorneone in such a
way as to deprive them of that right is contrary to international law.

INTRODUCTION

This chapter explores a new, or at least unorthodox, proposition: When famine
resulting from a disaster drives people to move across international borders, the
receiving state has an obligation under international law not to send, expel, or
deport those people if doing so would put them at risk of being deprived of the right
to food.* Such an obligation might follow a natural or human-made disaster (such

* The "right to food" refers to the "right of everyonc to ... adequate food” as recognized in

Atlicle 11(1) of the Inlernational Covenant on Economic, Social and Gultural Rights, Dec. 16,
1966, S, Treaty Doc. No. g5-19, 6 LLM, 360 (1967), 953 UNT.S. 3 (ICESCR) and “Ihe
fundamental right of everyone to be free from hunger” recognized in Article n{z). Sce
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as a drought or other exireme weather event, a generalized armed conflict, or a
combination of catastrophic circumstances) causing famine, where the domestic
authorities either cannot or will not protect people from hunger, and where the
needs of the affected population are not sufficiently met with on-site assistance
from the international community.

The proposition that people flecing such a situation might be entitled not to be
deported or sent back is based on the international legal principle of non-
refoulement, Non-refoulement means the duly not to expe] or return international
migrants if doing so would result in a deprivation of their rights under international
law. ‘This obligation is a key provision of the International Convention relating to
the Status of Refugees (the Refugee Convention),? but it has also been recognized
as extending beyond the Refugee Convention, with an independent basis in
international hurman rights law. The category of non-refoulement obligations to
migrants who do not fall under the protection of the Refugee Convention has
become known as the doctrine of complementary protection: that is, protections for
migrants derived from international legal obligations ather than (complementary
to) the Refugee Convention.? This chapter follows the vsual practice in inter-
national law of referring to people who have been driven from their home countries
but are not refugees within the meaning of the Refugee Convention as “migranls,”
although in common parlance they would typically be described as refugees.

The conceptual foundation of the argug;nént made here is the connection
between the development of the doctrine’ of complementary protection as an
outgrowth of refugee law, and certain discerhible themes that run through the
law, principles, and noims that have grown up around the prevention of and
responses to disasters. An overall theme of this book is to understand the latter
not just as a disparate jurnble of unrelated legal phenomena but as cohering, at
Jeast to a degree, around core principles of humanity and human dignity. Dug
Cubie brings out the implications of that theme by proposing that transnational
processes are creating (if not a fully coherent or settled framework of international
disaster law) an emerging, identifiable body of law, principles, and practice that
Cubie calls an acquis humanitaire.* This chapter borrows Cubie’s concept of an
acquis humanitaire, which is fully laid out in Chapter 17 of this book, as a heuristic
device for identifying the fundamental legal principles at work in the context of
disasters.

~

discussion of the cantent and inlcepretation of this tight in Sections z and 3. The argument
Ihat human rights guarantees imply a corollary abligalion of non-refoulement is not novel (see
discussion in Seclion 2), bui there hus been little disenssion of ils implicalions for socio-
economic rights, and particularly not in the context of disasters

Convention relating {o the Status of Refugees, July 28, 1951, 189 UNT.S. 150, Art 33(1).

Jane McAdam, Compl y Protection in Intemational Refugee Law (Oxford University
Press, 3007), 2-3. Sce the discussion of complementary protection and cxamples in Section 2
See Dug Cubie, "Clarifying ihe “Acquis [Tumanitaire”: A Transnational Legal Perspective on
the Internalization of Humanitatian Norms” in Chapter 17 of this volume.
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Those fundamental principles, and in particular the cornerstone principle of
respect for human dignity, have implications that go further than on-site disasler
response and aid donation. They also apply in situations of migration, which is an
all too common consequence of disasters. In other words, the dactiine of comple-
mentary protection and the principle of non-refoulement, as they come into play
with cespect to migrants fleeing disaster and its aftermath, should be understood as
part of the acquis humanitaire and extensions of its underlying vationale. Looking at
the law and quasi-law of disaster prevention, relicf and assistance as having a degree
of coherence around organizing principles suggests that it is worthwhile to Lhink
about what the implications are for migration, because migration is one of the
survival strategies people resort to in response to disasters, and to connections with
developments in the law of migration that are rooted in similar principles of
humanity and human rights.

DISASTERS, MIGRATION, AND RIGHTS: THE ROLE
OF COMPLEMENTARY PROTECTION

There is tension between traditional state sovereignty and the individual-focused
principles of lwmunity and respect for the needs and rights of individual people
alfected by disaster. From this tension, difficult and contentious questions have
arisen, including when, if ever, it is legitimate for “oulside” states to intervene for
humanitatian purposes over the objections of the state where a disaster occurs (an
issue that was brought into sharp focus by the controversy aver the international
responsc to Cyclonc Nargis). The same question of constraints on traditional state
sovereignty that follows from the imperative of respecting individual human dignity
in a disaster situation can also be looked at from another direction — and this way
round it may be a less welcome question from the perspective of the outside state. IF
domestic authorities fail to, or cannot, alleviate the catastrophic effects of a natural
or human-made disaster, including famine, when must the sovereignty of other
states yield to the needs of migrants whose coping strategies include fleing across
intemational borders?

What limits apply here to the traditional corc discrction of states to control their
own borders and populations? The standard answer to this question is straightfor-
ward: essentially none, so far as people flecing the generalized effects of disaster are
concerned. Under the Refugee Convention, certainly, states have accepted some
constraints on their authority to allow or deny entry, bul only when it comes lo
people who are defined as refugees within the meaning of that Convention. By
contrast, “mere” migrants, and in patticular so-called economic migrants —
typically thought of as people who leave home to escape material and economic
deprivation and to find befter conditions — have been traditionally seen as having
little or no protection under international law. Convention refugees must have a
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well-founded fear of persecution on specific grounds: race, religion, nationality,
membership of a particular social group, or political opinion.’

Natural and human-made disasters are, generally, impersonal and unintended;
they are not like the targeled social and political persecution that defines a
Convention refugee (although it is perfectly possible for people to be victims of
both disaster and persecution, or indeed for non-provision of disaster relief to be
used as a way of persecuting political opponents or marginalized groups). To argue
that migrants fleeing economic or material deprivation, however extreme or urgent,
are entitled to international legal protection and could have a 1ight not to be sent
home runs counter to the well-established distinction between cgonomic migrants
and political refugees. It is accepted that genuine refugees are forced to leave by the
loss of the pratection of their home state and need protection under international
law; by contrast, economic migrants are nsually considered to have left home
voluntarily to take advantage of better opportunities in another country. The
general rule that people who move for economic reasons do not merit refugee-
like protection is deeply entrenched. N

But the Refugee Convention does not exhaust the sources of duties that states
may have to people displaced across borders by disaster, Also relevant are principles
that connect migration law and the acquis humanitaire: the shared responsibility of
the wider community of states, triggered when a state is unwilling or unable to
protect its own citizens from catastrophe, including statvation;” the cornerstone
principle of humanity; and the responsibility of states not to act in ways that deprive
people of their fundamental human rights whether or not those people are their
own nationals.

The doctrine of complementary protection is a bridge belween the realms of
refugee and migration Jaw, on the one hand, and international human rights, on
the other, Complementary protection is the general term for the protection of
migrants based on their human rights, and the corollary duty of states not to deport
or expel them, separate and apart from (although sharing cenceptual common
ground with) Refugee Convention obligations. As the International Law

Refugee Convention, Art 1(A){z) (as amended by the Protocol relating to the Status of
Refugees, Jan, 311967, 606 UNT.S. 8781).
& A weful di ion of this lraditional dict is in Michelle Foster, I ional Refugee
Law and Socio-Economic Rights: Refuge from Deprivation (Cambridge University Press, 2007),
2-21, As Foster observes, 2 sense of indignation toward ‘economic migrants’ is sometimes used
as a pretext for narcowing the interpretation of obligations under ihe Refugee Convention. So
far example people who are escaping ot material deprivalion and persecution on Refugee
Convenlion grounds may be classified as economic migrants and denied asylum.
International Commission on Intervention and State Sovereignty, The Responsibility to
Protect; Report of the Intemational Commission on Intervention and State Soveraignty (1C1SS
Report), Intemational Development Rescarch Gentre, December 2001, at viii. Sec discussion
in Dug Cubie, “An Enchanted Tool? Iumanilarian Assistance and the [LC Draft Articles on
the Protection of Petsons in the Event of Disasters” (20092010} TV-V Trish Yearbook of
Intemational Law 119-151, at 131-134.
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Commission (ILC) has stated, the principle of non-refoulement “has passed
beyond the bounds of intemational refugee law and ... is also deemed to be an
integral part of international luman rights protection,”®

The Convention Against Torture (CAT)? is o uscful starting point for discuss-
ing the coneept of complementary protection. This is a helplul place to begin
because the OAT expressly spells out an obligation of noir-refoulement — even
though this particular obligation is clearly not directly applicable to famine-
driven migmtion, it inarguably establishes the principle that non-refoulement
applies in some situations not covered by the Refugee Convention. Article 31}
of the CAT provides that states have a duly not to expel, return, or exiradite n
petson to a state "where there nre substantinl grounds for believing that he
would be in danger of being subjected to torture,” The Committee Agalnst
Torture, which can consider communications on behalf of individuals wha
claim violations of their rights under the CAT by a state-party that has recog-
nized the compet of the ¢ ittee to receive such communications, has
become an important venue for protecting people threatened with deportation
to tortiure and addressing some of the specific and practical questions involved
in giving effect to the non-refoulement principle, including the standard of
proof that o elaimant has to meet.’®

The CAT explicitly establishes an obligation not ta expel or return based on
international rights and duties beyond the seape of the Refugee Convention.” The
principle underlying that obligation could be expressed as states having certain
responsibilities not to send people back to a situation where they face being
deprived of rights (here, the right not to he tortured) that are enshrined in
Intemnalional law, That same principle can also be implicit, even if not expressly
staled, in other contexts und as a corollasy of other rights. '

One such context, where authoritative (although not universally accepted)
interpretations have consistently found that there is an implicit non-refoulement
obligation, is' the International Covenant on Civil and Political Rights”
(ICCPR), in particular the tight to Tife under Article 6 and the right not to be
subjected 10 torture or cruel, inhuman, or degrading treatment or punishment

] 4 1 Taak - 3
I Law C: Expuliion of Aliens: Dralt arthcles on protection of the

hurian rights of petsons who have been o1 we being expelled, m sestructured by the Specisl
Rapposteur, Mr., rice Kamto, in the light of the plenary debate during the first pat of the
sistyfirst session,” UN Doc. AICN 4617 (3009), 5 1. 8,

* Conventian Againl Torture (hereinafles: "CAT*), Dec. 10, 198y, 1485 UNT.S. 85,

# See Brion Gorliek, “The Convention and the Commities Against Torture: A Complementary

R Protection Sytem for Refugees” (1999) 11 Intannational Jowmal of Refugea Laie 4759-495.
There ls overlap bebween the protections of the Refugee Convention and of the non-
refoulement obligations in Articls 3(1) oF the CAT; a sltuation where someona faces torlure
may well also be the busls of 8 well-founded foar of penecution. But somenne might-ba
entitled to the Jatter and not the Sormer if, for example, he o7 sthe were at risk of being tortured

N but niot on the basks of onc of the Fve grounds specified in the Refiges Convention
Dec. 16, 166, S, Treaty Doo. Mo, gg-z0, 6 LLM. 368 (1967), 599 UNT.S. y50.
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under Article 7.”? The United Nations Human Rights Committee has stated that
the obligation of states parties to respect and ensure ICCPR rights “for all
persons in their territory and all persons under their control” entails “an obliga-
tion not to extradite, deport, expel or otherwise remove a person from their
territory, where there are substantial grounds for believing that there is a real risk
of irrcparable harm” such as that contemplated by Articles 6 and 7.'¢
Similarly, the Committee on the Rights of the Child has found an ebligation of
non-refoulement implicit in the Convention on the Rights of the Child* (CRC).
Noting the obligation of states to respect established non-refoulement obligations
under international law, including under the Refugee Convention and the CAT,
the Committee went on to state that in fulfilling their obligations under the CRC:

States shall not return a child to a country where there are substantial grounds for
believing that there is a real risk of irreparable harm to the child, such as, but by no
means limited to, those contemplated under Articles 6 [the child’s inherent right
to life, and the obligation of States Parties Jo ensure to the maximum extent
possible the survival and development of the child] and 37 [the rights to life and
liberty, and the right not o be subjected to cruel, inhuman or degrading treatment
or punishment] of the Convention,'®

The assessment of whether there is a risk of serious violations, the Committee went
an to say, “should, for example, take into sccount the particulurly serious conse-
quences for children of the insufficient provision of faod or health services.”? As
Jason Pabjoy argues, the Committee’s open-tektured language and reference to
tisks including but not limited to those contemplated under Articles 6 and 7 suggest
that the more general principle recognized in the comment is that the risk of a
serious violation of the paramount CRC principle of the best interests of the child
can give rise to a non-refoulement obligation.”

Although these interpretive statements are not in themselves binding law, and
states may be reluctant to accept such limits on their right to expel non-nationals
that are not expressly agreed to by treaty, many states do expressly recognize the
principle of complementary protection in their domestic legal systerns. Canada's
Immigration and Refugee Protection Act,”® for-example, provides that the same
protection available to Convention refugees shall also be extended to “persons in
need of protection,”® defined as persons whose removal would subject them to a
danger of torture, or a risk to life or a risk of cruel and unusual treatment or

¥ See discussion in Jason Pobjoy, “Treating Like Alike: The Principle of Non-Discrimination as
a Tool to Mandate the Equal Treatment of Refugees and Beneficiaries of Gomplementary
Protection,” Melboume Law Review 34(2010): 181-239 at 1g0-191.

'S Convention on the Rights of the Child, Nov. 20, 198g, 1577 UNT.S, 3,

7 1bid. (emphasis added).  *® Pobjoy, “Treating Like Alike," 162
% 8C, 2001, c37. * S.95(1)b)
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punishment® There is also extensive European law on complementary protection
derived in part from Article 3 of the European Convention for the Protection of
Human Rights (ECHR),** which is similar to Article 7 of the ICCPR,?

What part might the principles of complementary protection and non-
refoulement play as a component, or extension, of the constellation of rules and
norms that make up an acquis humanitaire? International norms on disaster
response and the principle of complementary protection share a conunon founda-
tion in respect for human dignity and human rights aud the duty to respend to
individual human needs. These core principles are refleeted in Asticle-2 of the
ILC's Draft Articles on the Protection of Persons in the Event of Disasters, which
states that the overall purpose of the draft articles is “to facilitate an adegquate and
effective response lo disastors that meets the essential needs of the persons con-
cerned, with full respect for their rights™™ in-Article 7, which calls on states and
other entities responding to disaster to “respect and protect the inherent dignity of
the human peson””s and in Atticle 8, which confirms that “[plersons affected by
disasters are entitled to respect for their human rights, 2

Honoring the dignity, rights, and essential needs of people affected by a disaster
ate the overarching guiding principles for on-site response and assistance on the
part of domestic authorities, non-governmental and intergovernmental organiza-
tions, and outside states, But the implications of those principles and the responsi-
bilities that they entail do not end at the site of a disaster; the individual peaple
affected still have theic human rights, and are still entitled to respect for thase
rights, when they flee the disasterand its consequences, including when they miove
across international borders.

It is not coincidental that the terminology of protection is associated both with
nor-refoulement obligations (complementary protection) and with disaster assist-
ance. Humanilarian assistance reflects concentric circles of responsibility for

* 8. g9

* Nov. 4 1950, Euiop T.5. No. g; 313 UNT S, 2u, Artiele § s the right not to be subjected to
torture of to ink or degrading puanish

" The Burapesn Court of Human Rights has determined that there is an obligation of non-
sefoulement in-connoctivn with Asticle 3 and also Artiele 8, the fight to respect foe private and
farully life, See winmaty of the cate law, and dicussion of the patentiul for other ECHR
vight to firm the basis of a similar obligation, in MeAdarn, Complementary Protection, 136-72.
A1 MeAdam points out, the recognition of o principle of non-refoalement under Article 3 has
2 long history, golug back to the ently abos. Ibid., 137 In 3004 the EU sdopted the
Quutlification Directive (Councll Directive 1004/83/8C of 20 April 3004 on minimum stand-
ards for the qualification and status of third eauntry mutionals or slateless persons as refugees ar
a8 persom who of need international | and the content of the protection
granted, O] L 304, yoleglanay P. ootz - 003), which makes muking certain benefi evailable
to pessoni “genainely in need of intermational protection” who are not covered by the Refugee
Caonvenlion.

:* International Law Commission Sixty-fitst Session {AICN.¢L.758, July 24, 2009).

5 T ional Law C ission Sixfy nd Session (AN.4/L76, July 14, 2010)
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protecting the needs and rights of those affected. Sovereign states have the first
responsibility to protect their own citizens in a catasttophe, as the ILC Draft
Articles underline.”” When disaster forces people to move within state bordcrs, this
includes, of course, their responsibilities to internally displaced persons in accord-
ance with the UN Guiding Principles on Internal Displacement.*®

Residual responsibility lies with the “broader community of States” to protect
those who are not adequately helped by the domestic authorities, whether because
of generalized state failure, lack of resources, deliberate policy choices, or a
combination of causes. Whatever extra-territorial obligations or standards of good
practice this responsibility entails in connection with providing disaster assistance,
donating emergency aid, and other help that flows into the affected state, and
whatever degree of intervention in the home statc’s intcrnal affairs it may or may
not justify, it is centered on the individual hurnan beings who need protection. The
responsibility of the “broader community of states” towards those people does not
disappear if they leave their own state, precisely because it is a responsibility to
people and not, ultimately, to the geogiaplical location or political entity they
inhabit. This implies that other states have a responsibility to give protection, in a
manner appropriate to the context, when those displaced by disaster come within
their borders

In certain disaster situations, sending migrants back would involve exposing
themn to conditions that could amount o crugl, inhuman, or degrading treatment,
or to the risk of being deprived of the right to life. The principle of non-rcfoulement
implied by Articles 6 and 7 of the ICCPR Would then be at issue. In famine
situations, the right to freedom from hunger under Article 11 of the International
Covenant on Economic, Cultural, and Social Rights (ICESCR) would also be
relevant. Although there has not so far been much attention to the idea of a non-
refoulement principle grounded in the right to freedom from hunger, there is no
reason in principle why tights enshrined in the ICESCR should not be a valid basis

*1 ILC Draft Adlicle (1) states that “[t]he affected State, by yirtue of its sovercignty, has the duty
to ensure the proteclion of persons and provision of disaster relief and ossistance on its
teceitory.” Draft Article g(2) further specifies that “[t}he affected Stale has the primary role

in the direction, control, dination and sup of such relief 2nd assistance,” Note
25 above..

8 UN Eeonomic and Sacial Council, Guiding Principles on Internal Displacement, July 22 1998,
R/CN.4/1998/53/Add 2

ICISS Report, p. vii. This framewark — the prinyary responsibilily lying with the stale lo prolect
its own people, and international responsibility triggered when the state in question is
unwilling or unable fo remedy a situation where the population suffers serious hann — is
reflected in the basic principles of the responsibility to protect doclrine as se! out in the ICISS
Report (see Principles 1(A) and 1(B) (p. xi)). The exlent to which these principles support
i ion by the i ional ity for h reasons and their implications

in the context of disasters remain highly controversial. See discussion in Cubic, "An
Enchanted Tool."




different from refugees who deserve |

198 Katie Sykes

for complementary protection, in a manner analogous to rights recognized in other
human rights instruments.

Article 11 is of particular relevance in disaster situations in light of the interpret-
ation of the interpretation of this right by Committee on Eeonomic and Social
Rights (CESCR), the body of exporis that is responsible for monitoring implemen-
tation of the ICESCR, In its Genesal Comment No. 12 inlerpreting Article 11, the
CESCR notes that "immediate and urgent steps may be needed” to ensure the
fundamental right to freedom from hunger and malnutrition under Article 11(z),
and that "States have a core obligation to take the necessary action to mitigate and
alleviate hunger as provided for in paragraph 2 of article 11, even in times of natural
or other disasters.” These interpretive statements underline the specific and
pressing nature of state responsibilities to respond to famine and hunger caused

by disasters. While these are in the first instance responsibilities of the affected state

to its own people, there is a secondary responsibility of the "broader community of
states” to protect the right to food in disaster situstions. This obligation can be the
foundation, in specific circumstances, of a duty not to expel migmnts.

HUMAN RIGIITS AND ASSOCIATED STATE OBLIGATIONS:
IMPLICATIONS FOR DISASTER RESPONSE

The expansion of non-refoulement protection for migrants has been associated
mare with civil and political ights than with soeial and economic rights, perhaps
because of the strong influence of the refigeefeconomic migrant dicholomy, which
suggests that migrants fleeing economic or material deprivation are fundamentally
ion, But the dichatomy implies a sharp
distinction between civil-political and socioecanomic rights that is questionable,
and can be difficult to apply to realworld circumstances. Disasters, for example,
may give rise to a tisk of deprivation of the right to life (an ICCPR right) and also of
CESCR rights that are indispensable to sustaining life, or a life of any quality -
including the right to freedom From hunger, .

More than thisty years ago, Henry Shue argued compellingly against the stsain in
U.5. foreign policy thinking (and beyond) that economie, social, and cultural rights
are “less genuine rights with less binding duties. For Shue, rights to the min-
imum requi ts for subsi are "basic rights,” in that “enjoyment of them is
essential fo the enjoyment of all other rights.”? Minimal econemic security, or

10

General Comment No, 12, May 1z, 1999, z0th Sess., UN Doe, E/C. 12/1999/5, par. 1.

* 1bid., par. 6

3 Hepsy Shue, Busle Righte: Subsictance, Afflusnce and U.S. Foreign Poliey, 20d ed, (Princcton
Unlvesslty Press, 1996), 6 (ariginally published 1980). I am grateful to Professor Joanna
Harrington for drawing my attention lo Shue's work,

1bid,, 1g.
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subsistence, including adequate food, is a basic right in the same sense that
physical security is, and by the same logic.*

Shue argued that there are three duties that correlate to every basic right, which
must be performed (by someane —~ not necessarily always the same someone) if the
right is to be honored. They are the duty to avoid depriving people of the right, the
duty to protect people [rom being deprived of the right, and the duty to aid those
who have been deprived.?

The influence of Shue's threelevel framework of state duties is evident in the
widely accepted concept of state obligations in respect of human rights and
especially of social, economic, and cultural rights: that is, the obligations to respect,
protect, and fulfill rights. On the right to food in particular, Ashjgrn Eide, who
was thc UN Spccial Rapporteur on the Right to Adequate Food as a Human
Right, presented a detailed discussion of the tripartite respect—protect-fulfill frame-
work in his 1989 report, Right to Adequate Food as a Human Right3* Kide split the
third level of duty, the obligation to fulfill, into two sub-components: first, facilita-
tion of access lo adequate food, and secofid, direct provision of food. Eide's
framework was in turn adopted by the CESCR in General Comment No. 12,7
as well as by other human rights actors, academic commentators, and domestic
courts.® , :

The CESCR interpretation of Article 11 provides further insight into the practical
responsibilities that these obligations entail. The obligation to respect is a negative
duty of states "not to take any measures that result in preventing” access to food ¥
The obligation to protect "requires meastires hiy'the State to ensure that enterprises
or individuals do not deprive individuals of their access to adequate food.”** The
obligation to fulfill (facilitate) “means that the State must pro-actively engage in
activities intended to strengthen people’s access to and utilization of resources and
means to ensure their livelihood, including food security."#'

The abligation to fulfill by providing food directly arises “whenever an individual
or group is unable, for reasons beyond their control, to enjoy the right to adequate
food by the means at their disposal,” an obligation that applics “for persons who are
victims of natural or other disasters.”# The CESCR also notes that, while some
obligations of states parties are “of a long-term character, to achieve progressively
the full realization of the right to food,” the right also implies obligations of an
immediate nature (including, it can be surmised, in times of disaster and
emergency).*?

# lbid, 23. ¥ Shue, Basic Rights, sa.  * United Nations, 168,

37 Ceneral Comment No. 12, May 13, 199, zoth Sess., UN Dac. E/C.azliggls, par. 1.

® Kewstin Mcchlem, “Harmonizing Trade in Agriculture and Human Righte: Options for the
Integration of the Right to Food into the Agreement on Agriculure,” Max Planck Yearbook of
United Nations Law, 2006: 127-190 at 136-137.

¥ General Comment No, 12, par, 15, 4 Ihid,  *' Ibid

# Ibid.  # Ibid, par, 16,
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These state responsibilities, especially those associated with the obligation to
fulfill the right to food and its two aspects of facilitation and direct provision,
have special relevance for disasters. Fulfillment-facilitation (strengthening
access to food) when disaster strikes can be achieved in part through strategics
of disaster risk reduction and the development of resilient systems for food
security and access to food, lowering the probability of famine in the wake
of disaster. Fulfillment-provision, the obligation to provide food directly,
becomes rclevant when planning and risk reduction have failed, and disaster
assistance is needed to ensure that disaster victims will not be deprived of the
right to food.

The primary responsibility for disaster prevention and disaster response, and for
the enjoyment of human rights including the right to food, rests with the affected
state. This understanding is a common thread evident both in the ILC Draft
Articles** in the context of disasters, and in international human rights law. Eide
has written that the “primary duty-bearers” under the ICESCR are states, and that
the primary responsibility “rests with each State in relation to everyone living on its
territory.”# The wider international community has a secondary responsibility to
ensure protection of the right to food when the home state cannot or will not. The
text of Article 11(2) refers to obligations to take measures both individually and
through international cooperation to improve food production and the equitable
distribution of food supplies, confirming that state commitments go further than
duties owed to their own citizens and also encompass an obligation of and to the
wider international community.

Eide locates this second level of responsibility under Atticle 1 “with the com-
munity of States, which are obligated to cnsurc the enabling conditions required to
ensure the enjoyment of the right everywhere, to abstain from any policy which
harms or prevents the enjoyment of the right to food in other countries than their
own, and to take separate and joint action to assist States that have difficulties in
ensuring the right to food for everyone within their tersitory.”*® He contends that it
was “clearly envisaged from the earliest drafting of the Charter of the United
Nations” that states should have obligations “to the international community and
to the peoples of other States.”#? The CESCR states in General Comment No, 12
that “States parties should take steps to respect the enjoyment of the right to food in
other countries, to protect that right, to facilitate access to food, and to provide the
necessary aid when required.”#®

# A/CN.4/L.776, Article 9.

5 The Right to Foad and the Impact of Liquid Biofuels (Agrofusels) (Rome: Food and Agriculture
Organization of the United Nations, 2008): 27. www fuhem es/mediafecosocial/file/Boletin%
20ECOSECOST20CDV/BalatECy%ADAS 0y Right_Food_and_Biofuels.pde, 17,

“ ibid, 33 7 Eide, Right to Adequate Food ar a Human Right, 38.

# General Comment No, 1z, par. 36
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More recently, the Maastricht Principles on Extraterritorial Obligations of States
in the Area of Economic, Social and Cultural Rights*® (adopted by a group of
academics and non-governmental organizations in 2ou) have further emphasized
and elaborated on the commitment of states under international law to take
positive steps, including through international assistance and cooperation, for the
universal realization of social, economic, and cultural rights.

In disasters, states often act in accordance with these responsibilities by
providing disaster relief assistance at a state-to-state or institutional level. But
the common conceptual foundation of disaster relief principles and human
rights law in the dignity of the human person suggests that ultimately it is the
needs of individuals affected by disaster that underpin statc obligations
regarding disaster risk prevention and also in the aftermath of disaster. If that
is correct, then state-to-state cooperation and assistance do not necessarily
amount to a complete fulfillment of state responsibilities. If institutional efforts
at disaster relief fail, or are executed inadequately, and il individual people slip
through holes the net of protection in their home countries, they still have rights
enshrined in international law, and states still have (jointly and severally)
responsibilities to ensure their protection.

It is an unfortunate reality that disaster relief efforts do fail, or fznl to reach
everyone in need, and, as a result, people move. These are the circumstances in
which inadequate disaster relief and 1ntcmahpnal protection for migrants become
conceptually intertwined. .

DISASTERS, FAMINE, AND MIGRATION

Poverty and hunger are strong drivers of international migration, In many cases the
background cause is general conditions of poverly and underdevelopment. But
often it is a sudden calamity — a catastrophic weather event, the outbreak of armed
conflict, a depletion of food supplies caused by misguided government policy, or an
urgent situation brought on by a combination of such factors — that brings the
situation to the point of crisis and puts people.in such a desperate situation that
they are forced to move.

The doctrinally clear legal distinction between Convention refugees (targets
of persecution who are deprived of the protection of their home state) and
economic migrants (supposedly choosing to seek a better life) can be hard
reconcile to the reality of migration. As United Nations High Commissioner
for Refugees Anténio Gutteres reported to the General Assembly in 2007,
economic deprivation is “the strongest driving force” of migration, with

' A IsflcadminAnedia/publi

4 Final vession (February 29, 2012), www,itln-
tions/2012.02 29 - Maastricht_ETO_Principles__EN_on_| Extraterritorial Obllgahuns pdf..
Maastricht_ETQ_Principles__EN_on_Extraterritorial_Obligations pdE.
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“thousands of poor migrants resorting to illegal and increasingly desperate
rautes to the global economy."s°

I 1994, the then-High Commissioner Sadako Ogita observed in a 1994 Nole
on International Protection that there is a “lack of o complete comrespondence
between the categories of persons covered by the [Refugee Convention] and
the broader class of persons in need of interationul protection,” noting that
those flecing armed conflict are often driven from home by knock-on effects
“including the destruction of homes, hawvests, foud stocks and the means of
subsistence.”™ As Guiteres indicated, the challenge for the intemational com-
munily is: “How to answer people who have left their country to find food? If
they are not refupees, can we knowingly send them back to extreme
deprivation?”>*

- One example that illustrates the connections between disaster, famine, migra-
tion, and faflure of protection at the domestic and international levels is the
recurrent problem of famine in North Kotea, which was particularly dire in the
19905.5 The 1ggos food emergency in North Korea was the result of o combination
of human and natural causes, flaods and droughts in 1995 exacerbating disastrous
policy decisions by the Notth Korean government and the shack of changes in
trading relationships with China and the former Soviet Union.5

Tens of thousands of North Koreans driven by “desperate hunger and extremne
poverty” crossed'the border into China.s For some time, these border-crossers
were quietly absorbed as undocumented immigrants, unti] the international
media and non-govemmental organizations began pressuring China to grant
them asylum, following which the Chinese government cracked down on the
influx and began deporting border-crossers back to North Korea.5® At least some
of these escapees: from a notoriowsly politically oppressive regime could have
had a good claim for asylum on Refugee Convention grounds; access to food
rations through the government's public distribution system was determined in

7 Statement by Me. Anténio Guterees, United Nations High Cammistoner for Refugees, to the
Third Committee of the United Nations General Assembly, Gand Sestlon, New York, Novem-
ber 8, 2007, www.unher,orglprGizadfyhiml,

UN Doc, AIAC o830, p. 15

1lyid. Note 5o above,

Thie 19508 mine in North Kores is cxtirnated to have killed as mikny st onre million people,
ibout § percent of the pepulation, Steven Higgard ind Murcui Noland, U.S, Committce for
Huasan Rights in North Kores, Hunger and Human Rights: The Politics of Famine in North
. ma;ww.hrl|l.or||;.n’uplu.\d:ﬁsdiuﬂungtr_n-ul,ilu.uun.Jh'gl.Ll il , 5.

Husman Rights Wateh, The lnvieible Exodus: North Koneans in the Peaple's Republic of China
(2002), g, www.hiw.orgfreportsfsooafnosthkores/nonk pf. See alvo Eliss Ghang, “North
Karean Border-Crossezs in Yenbian: The ‘Protection Gap’ Between the Feanomic Migrant
and Refugee Regimes,” Georgetonn Immigration Law Joumal 24 (3010): 36376,

% Ghang, “Notth Korean Barder-Crossers,” 167,
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part by party layalty and geographic location,’ so it could be argued that
starving North Koreans had been persecuted based on palitical opinion or
membership of a partcular social group.

But China would also have quite credible grounds for taking the position that
these people, or the majorily of them, were victims of generalized, impersonal
conditions ~ government ineplitude, geopolitical forces, and natural disaster —
rather than deliberate and targeted state persecution. In that case, the Refugee
Convention would not require China to grant them asylum. Yet sending those
migranis back to North Korea almost inevitably meant sending them to deprivation
of the right to food, and in some cases of the right to life. :

Another example is the severe drought in East Alrica in 201 and 2012, Somalia
was especially hard hit by a food crisis caused by four years of failed rains, and
exacerbated by tensions between international aid donors and the Al Shabaab
militants who controlled much of the south.’® The UN declared a famine in the
Bakaol and Lower Shabelle regions of southem Somalia in July 201159 The food
crisis drove mass migration, mainly by land into ncighboring Djibouti, Ethiopia,
and Kenya.®

A smaller, but still significant, number of Somalis fleeing famine and armed
conflict have made their way to Europe to seek asylum, many by traveling to North
Alfrica and then undertaking the hazardous boat trip across the Mediterranean to
Malta or the Italian island of Lampedusa.s‘ﬁThe factors driving this stream of
migration are multiple and complex, with the food crisis part of the mix and for
some people the primary impetus for fleeing. If lack of food is their main reason or
even a significant reason for leaving home, migrants are likely to face considerable
difficulty making an asylum claim in accordance with the Refugee Convention.

Those who are not granted asylum and are depoited back to Somalia facc the risk
of being sent into an ongoing humanitatian crisis that has rendered a large
proportion of the population dependent on food aid, with thousands confined in
displaced persons’ camps where there is limited access to the necessities of life,
including food and water.5 In the 2011 case Sufi and Elmi v. The United Kingdom
(where the claimants’ asylum claims had been unsuccessful), the European Court
of Human Rights found that being sent back to these conditions amounted to a

57 Haggard and Nolind, Hunger and Human Rights, 9, 14.

# Coungil on Foreign Relations, “AlShabaab and Somalia’s Spreading Famine” (Intervicw
with Rashid Abdi) (August 10, 2011), www.cfr.org/ lia/al-shabaal lias-spreading:

famine/p25630.

UN News Centre, “UN declares famine in two regions of southern Somalia” (July 20, zom),

wisw.itn.otglippa/newa/itory. aplNews D gols,

UNHCR, “Cisis in Hoen of Africa: A Worsening Humnanitarian Situation,” retricved August

19, 2013 from www.unhcr.org/pages/4eiffgbot.html,

& BBG News, “Lampedusa end Malts teke in African migrants,” August 21, 2012, www.bbe.ca,
uk/news{world-urepe-ig3z4bog.

5 Sufi and Ehmi v, the United Kingdom, ECHR (2011) 1045, pars. 284-292.
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deprivation of the right to be free from inhuman or degrading treatment or
punishment under Article 3 of the ECHR® To the extent that these conditions
still prevail, refoulement to Somalia involves a rcal risk of being deprived of human
rights, including the right to food.

In situations like these, the Refugee Convention does not always respond
adequately to the loss of basic rights experienced by migrants who are driven from
their homes by a disaster; nor does it exhausl the international legal responsibilities
of the states to which they flee.

STATE OBLIGATIONS TO RESPECT, PROTECT, AND FULFILL |
AS APPLILD TO DISASTER-RELATED MIGRATION

Part of the value of examining rules, guidelines, principles, and practices that have |
emerged on disaster response holistically (as an “acquis”) and analyzing the con-
ceptual Jinks between them lies in the insight that such examination reveals further
implications of the underlying concepts, and how they might extend to situations
that often ensue from a disaster. The full range of human rights, including the right
to food, are, insofar as they have to do with the needs of people affected by disaster,
in principle part of the acquis humanitaire; or at least conceptually linked to it.
Disasters force people to migrate. The international rights and responsibilities
applicable to such migrations should be considered as part of or connected to the
architecture of the acquis humanitaire, and interpreted and applicd in light of its
animating principles. '

If respect for the human rights of peaple affected by disaster is the cornerstone of
the acquis humanitaire, then socioeconomic rights, including the right to food,
must be part of the legal framework for responding to disasters. The requirement to
respect, protect, and fulfill the right to food is still applicable when people in need
imigrate out of their home countries. The doctritie of complementary protection
recognizes that human rights can ground an obligation of non-refoulement toward
migrants who are not entitled to the protection of the Refugee Convention. [fthis is
the case for rights enshrined in the ICCPR, then in principle it must also be
potentially true for ICESCR rights. Although socioeconomic rights in general raise
analytical issues that can be different from those associated with civil and political
tights, and cannot necessarily be simply dropped into the same template, neither l
can they be categorically excluded as a possible basis for implicit non-refoulement
obligations. A hard categorical distinction would be inconsistent with the principle
that human righls are indivisible; interdependent; and related; to be treated in fair
and equal manner; on the same footing; and with the same emphasis.5*

& Thid
8 Vienna Declaration of the 1993 World Conference an Humnan Rights, July 12 1993, UN Doc
A/CONF.157/23 at par. 5
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In the context of disaster, the need for complementary protection might arise
when the response in the affected country has failed, or has left some people’s basic
needs unmet. Such situations drive peoplc to move, both within and across borders,
in search of what they need to survive, including food. The logic underlying the
dactrine of complementary protection implies that a receiving state could nat send
someone back to the disaster-affected state if it meant that person would face
starvation or severely limited access to food. By implication the background
circumstances that would lead to this kind of situation would have to involve a
significant failure of both the home state and the wider international community to
fulfill their responsibilities of disaster prevention and response and to protect the
people affected. In such 2 context, non-refoulement might be thought of as being
in the nature of a remedy for the failure; it becomes an aspeet of the receiving
state’s obligation to “facilitate access to food” in a situation where help is needed.
Indeed, an obligation of non-refoulement would actually seem to be implied by the
first-order obligation to “respect” the right to food by refraining from measures that
prevent access to adequate food, here by forting someone (back) into hunger,

Recognition that the principle of non-refoulement applies to disaster-driven
migration is an incremental extension of the complementary protection
obligations associated with Articles 6 and 7 of the ICCPR. As the Sufi and Elmi
case illustrates with respect to Atticle 3 of the ECHR, if the conditions to which a
migrant would be returned involve severe deprivation of basic necessities of life.
including food, then they may smount to erug}, inhuman, or degrading tecatment ~
or, indeed, & risk of being deprived of the righto life. The right to food would also
be implicated in such a situation.

Coing further, the right to food is a separate and distinct right that implies
cumulative state obligations. If the situation in the disaster-affected country has
irmproved to the point that it is just good enough for life to be sustained, but there is
still & severe shortage of food, migrants should still be entitled to protection and
non-efoulement; people have a right to live and also a right not to be hungry or
malnourished, Ttis in the nature of disasters, by contrast to more general conditions
of poverty and underdevelopment, that they arc limited in time, with a beginning
and an end. It might be expected, therefore, that any non-refoulement obligation
would lapse when conditions in the home country improve enough that going back
would no longer entail a risk of being deprived of basic human righls — although in
practice the effects of disaster can be severe and long-lasting for some of the people
affected, as has proved the case in Somalia.

Complementary protection for migrants is by no means a good solution to the
problem of disaster-driven migration. It is not an answer to the deprivations of
disaster that people can seek shelter in another country (even if they had a
recognized legal right to do so); it would be better for them not to be driven from
home at all. Complementary protection should, rather, be considered as one
ingredient in the mix that makes up the acquis humaniteire, which includes
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responsibilities first to take preventative measures to stop avoidable disasters from
happening at all, to plan for risk reduction and mitigation so that the consequences
of disasters are reduced in severily, and to respond in an effective way when
disasters do occur, Non-refoulement might be thought of as a residual protection,
a last resort that applies when other efforts have failed,

Another concern is that the burden of providing this protection falls dispro-
pottionately on immedintely neighboring states, often steaining their capacily
to respond. There is undeniably & risk of unfaimess if this responsibility,
which neighboring states often have little choice but to assume as @ practical
matter, is characterized as a legal obligation, On the other hand, it is a more
principled approach to consider the obligation to aceept disaster-driven migrants
in the framework of international law, rather than just an ad hoc coping
mechanism,

Under the ICESCR, a state’s obligations are limited in principle by its available
resources.” Migrants fleeing disaster do also make their way to wealthier countries
that arguably have mare resources available to cope with an influx of displaced
people, but the typical reaction of the more privileged countries of the world is
interdiction or deportation, and legal cover for that reaction is provided by the
distinction between refugees and economic migrants. The doctrine of comple-
mentary protection undercuts that excuse. Recognition that the hasic proposition
on which complementary protection is founded — sending a person back to a
setious risk of deprivation of human rights is in itself a failure to protect human
rights ~ also extends to the severe loss of social and economic rights in the wake of
disaster. As we face the probability of more frequent catastrophic weather and
climate events, bringing in their wake famines and mass movements of people, the
importance of dealing with the consequences in a fair and principled way only
increases,

CONCLUSION

How to answer people who have left their country to find food? Does international
law have no antswer for them but "go home?" A solid and enduring state preraga-
tive, that of defining the state’s own population, who is in and who is out, stands in
the way of their claims. Peter ]. Spiro has called this state prerogative ~ here
referving inﬁarﬁculnr to the definition of citizenship ~ the “last bastion of sovereign
discretion,”™ and onc remaining ares that is relatively undiluted (with limited
exceplions, including under intemational refugee law) by the universalizing con-
cepts af individunl rights and shared membenship in a single human family. It is

% JCESCR Art. 3{3),
66 Potee J, Spiro, “A New International Law of Citizenship,” American Journal of Intemational
Law, (zou): 694746 &l 694-
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trite international law that human rights can in principle supesede the usual
inviolability of state borders. To tecognize that this principle potentially extends,
in situations of catastrophic suffering and urgent need, to the right to be free from
hunger would be no more than extending the logic of an already widely accepted
doctrine.
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