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In the case ofSufi and EImi v. the United Kingdom,
The European Court of Human Rights (Fourth Secti@itjing as a
Chamber composed of:
Lech Garlicki,President,
Nicolas Bratza,
Ljiljana Mijovié¢,
Sverre Erik Jebens,
Paivi Hirvela,
Ledi Bianku,
Vincent A. De Gaetangudges,
and Fate Aracl,Deputy Section Registrar,
Having deliberated in private on 14 June 2011,
Delivers the following judgment, which was adoptedthat date:

PROCEDURE

1. The case originated in two applications (n@&L.9807 and 11449/07)
against the United Kingdom of Great Britain and thern Ireland lodged
with the Court under Article 34 of the Conventiaor the Protection of
Human Rights and Fundamental Freedoms (“the Comréhtby two
Somali nationals, Mr Abdisamad Adow Sufi and Mr Adxdz Ibrahim Elmi
(“the applicants”), on 21 February 2007 and 14 M&007 respectively.

2. The applicants, who had been granted legalveede represented by
Ms N. Mole of the Aire Centre, a lawyer practisingLondon. The United
Kingdom Government (“the Government”) were représeiy their Agent,
Mr D. Walton of the Foreign and Commonwealth Office

3. The applicants alleged that if returned to Santhey would be at
real risk of ill-treatment contrary to Article 3 @lor a violation of Article 2
of the Convention. They also complained that thesmoval would
disproportionately interfere with their rights umdérticle 8 of the
Convention.

4. On 23 February 2007 and 14 March 2007 the Addresident of the
Chamber to which the cases were allocated decawegply Rule 39 of the
Rules of Court, indicating to the Government thaivas desirable in the
interests of the parties and the proper condudhefproceedings that the
applicants should not be expelled to Somalia penthe Court’s decision.
The Court also decided to grant priority to theleagpions under Rule 41 of
the Rules of Court.

5. On 23 February 2007 and 26 March 2007 the Addresident of the
Fourth Section decided to give notice of the appions to the Government.
It was also decided to rule on the admissibilityd amerits of the
applications at the same time (Article 29 § 1).
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6. The applicants and the Government each filesefations on the
admissibility and merits of the case (Rule 59 § 1).

7. At the Government’s request the cases wereuatgd on 7 October
2008 pending the decision of the Court of AppealHH (Somalia),
AM (Somalia), J (Somalia) and MA (Somalia) v Seayebf State for the
Home Departmen{2010] EWCA Civ 426. The adjournment was lifted
when the Court of Appeal delivered its judgmen®28rApril 2010.

8. The applicants and the Government each filetthéu observations in
October 2010.

9. The Chamber decided to join the applicationd€R”2 § 1).

THE FACTS

I. THE CIRCUMSTANCES OF THE CASE

10. The facts of the case, as submitted by thdicapps, may be
summarised as follows.

A. The first applicant

11. The first applicant, Mr Abdisamad Adow Sufi,a Somali national
who was born in 1987 and is currently in detentionan Immigration
Detention Centre in West Drayton.

12. On 30 September 2003 he entered the Unitegddim clandestinely
using false travel documents. On 3 October 2008l&ened asylum on the
ground that as a member of the Reer-Hamar, a subal the minority
Ahansi clan, he had been subjected to persecutidddwiye militia, who
had killed his father and sister and seriouslyrgguhim. As a consequence,
he had no surviving relatives in Somalia.

13. On 15 April 2005 the Secretary of State far Home Department
refused the first applicant’s asylum applicatianding, inter alia, that the
fact he had remained in Somalia until 2003 undeeahihis claim to be a
member of a minority clan. On 16 May 2005 he apgbalgainst the refusal
of the application on both asylum and human rightsunds, namely
Articles 2 and 3 of the Convention. On 29 June 208 the asylum appeal
and the human rights appeal were dismissed by gmdAator who found
that his account of what had happened to him ingianwas not credible.

14. On 7 October 2005 the first applicant pleagiitty to two offences
of burglary, five offences of dishonestly obtainiggods by deception and
one offence of attempting to dishonestly obtain dgody deception.
On 29 November 2005 he was sentenced to 18 moimi@isonment.
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On 14 February 2006 he was convictieder alia, of threats to kill and was
sentenced to a further six months’ detention at eung Offender

Institution. He was later sentenced to three momtgrisonment following

a conviction for indecent exposure in October 2@0W to thirty-two

months’ imprisonment following a conviction for &vcounts of burglary
and theft and two counts of attempted burglaryiy 2009.

15. On 15 July 2006 the first applicant was serwth a decision to
make a deportation order, in which the SecretaryStdte noted the
seriousness of his offences and the need to pristegbublic from serious
crime and its effects. He also noted that he wayekds of age, in good
health and single. Although he had been residetitarUnited Kingdom for
almost two years, he had spent his youth and fevengears in Somalia. In
the circumstances, it would not be unreasonabéxpect him to readjust to
life there. The Secretary of State for the Home &&pent also considered
Article 8 of the Convention but concluded that tfiest applicant’s
deportation would not constitute a disproportiongterference with his
right to respect for his family and private life.

16. On 4 September 2006 his appeal against theetdec of State’s
decision was rejected by an Immigration Judge. Odotember 2006 a
deportation order against the first applicant wigsesd and an application
for judicial review of the deportation decision wasused in January 2007.

17. On 27 February 2007 the Court granted the éipplicant interim
measures under Rule 39 of the Rules of Court tegmtehis removal to
Somalia prior to the Court’s consideration of Ipglecation.

B. The second applicant

18. The second applicant, Mr Abdiaziz Ibrahim Elms a Somali
national who was born in 1969 and is currently idet in an Immigration
Detention Centre.

19. He was born in Hargeisa, which is now the teapof the
self-declared state of Somaliland. When he wasywars of age, his family
moved to Mogadishu and he never returned to thih rdthe country.

20. His father, a high-ranking officer in the armdyring the Barré
regime, was appointed to the Somali Embassy in aonds a military
attaché in 1988. The second applicant joined hithénUnited Kingdom on
18 October 1988 and was given six months’ leave doter.
On 1 March 1989 his father died. On 26 April 198@ second applicant
made an application for asylum based on his fath@sition in the Somali
army and the beginning of the civil war in Soma@a 31 October 1989 he
was recognised as a refugee and granted leave nmirre until
31 October 1993. On 7 January 1994 he was gramigefihite Leave to
Remain in the United Kingdom.
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21. The second applicant was convicted of a reaffia offence in
June 1992. On 8 March 1996 he was sentenced t@leofdfive years and
six months’ imprisonment by a Crown Court for hanglstolen goods,
obtaining property by deception, robbery and pagsgsan imitation
firearm while committing an offence. On 13 Novemi®#000 he was
convicted of perverting the course of justice aedtenced to three months’
imprisonment. In the same year he was convictetldher counts of theft
and road traffic offences. On 16 March 2001 he wassicted of theft by a
Magistrates’ Court and placed on a curfew. On 72J2001 he was again
convicted of theft and sentenced to 3 months’ isgrment.
On 23 May 2002 he was convicted by a Crown Courtemht counts of
supplying class A drugs (cocaine and heroin) and ddovember 2002 he
was sentenced to 42 months’ imprisonment. On ampaaiged date the
second applicant was released on licence. On A A0D4 he was
sentenced to 12 months’ imprisonment by a CrownrCiou burglary and
theft.

22. On 21 June 2006 a decision was made to isdepatation order by
virtue of section 3(5) of the Immigration Act 19@ftd the second applicant
was invited to rebut the presumption that his caréd presence in the
United Kingdom constituted a danger to the comnyunit

23. He accepted that he was a drug addict but isidohthat he did not
constitute a danger to the community because henhade efforts to
overcome his addiction and had recognised hisyeamstgdoings. However,
on 4 September 2006 the Secretary of State fartme Department found
that he had failed to demonstrate that he wouldccapstitute such a danger.
In respect of his rights under Articles 2 and 3tloé Convention, the
Secretary of State found that even though he had being in the United
Kingdom and could be identified as such he woultdb®at risk on return
to Somalia as he was a member of the Isaaq, a ityagtan. In respect of
his rights under Article 8 of the Convention, thecfetary of State accepted
that he had family ties with his three sisters aisimother in the United
Kingdom but did not consider that these relatiopstuonstituted family life
for the purposes of Article 8 as there was no ewdeof dependency going
beyond the normal emotional ties. The SecretaryStdte therefore
concluded that his removal would not violate Ag&l2, 3 or 8 of the
Convention.

24. On 27 October 2006 the second applicant's @appgainst the
decision of the Secretary of State for the Homedbdepent was refused by
the Asylum and Immigration Tribunal (“AlT”), whickonsidered that he
could obtain clan protection in any part of Somakahe was a member of a
majority clan. Although the AIT accepted that hewdbnot find support in
relation to his drug dependency in Somalia, it btimat this did not suffice
to rebut the presumption in favour of deportatids.to his Article 8 claim,
the second applicant had not shown that family ¢éikésted amongst his
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adult siblings and, even if it did, he had not shawat his circumstances
were “truly exceptional so that his removal wouldlate his Article 8
rights”. Finally, the AIT noted that the sale ouds posed a danger to the
community and there was a real likelihood of theosel applicant
re-offending.

25. A deportation order against the second appliegas signed on
8 January 2007 and on 6 March 2007 he was serveéd mgmoval
directions. On 14 March 2007 he requested, and gvasted, interim
measures under Rule 39 of the Rules of Court tegotehis removal before
his application was considered by the Court.

26. On 3 March 2008 the second applicant was ctewiof possession
of a Class A controlled drug with intent to suppigd was sentenced to
eighteen months’ imprisonment. On 8 July 2010 he again charged with
possession of a Class A drug with intent to suppljhearing has not yet
taken place.

[I. RELEVANT DOMESTIC LAW AND PRACTICE

27. At the material time, following the refusal afi asylum application
by the Secretary of State for the Home Departnangpplicant had a right
of appeal to the Asylum and Immigration Tribunathg¢ AIT”). Section
103A of the Nationality, Immigration and Asylum A2002 (as inserted by
section 81(6) of the Asylum and Immigration (Treatrhof Claimants, etc.)
Act 2004) provided that a party to an appeal toARE could apply for an
order that the AIT reconsider its decision on appeahe ground that it had
made a material error of law.

28. Once the appeal process against the refusal aylum application
had been exhausted, an applicant could continuemake further
submissions to the Secretary of State for the HDmjgartment. Paragraph
353 of the Immigration Rules (HC 395, as amendedHy1112) stated
that:

“When a human rights or asylum claim has been ezfnd any appeal relating to
that claim is no longer pending, the decision makadit consider any further
submissions and, if rejected, will then determinkether they amount to a fresh
claim. The submissions will amount to a fresh cl#ithey are significantly different
from the material that has previously been considleThe submissions will only be
significantly different if the content:

(i) had not already been considered; and

(i) taken together with the previously considerathterial, created a realistic
prospect of success, notwithstanding its rejection.

29. Where a person was not granted leave to émddnited Kingdom,
he or she could be subject to administrative rerpwesuant to paragraph 8
of Schedule 2 of the Immigration Act 1971. Pursuansection 3(5) of the
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1971 Act, the Secretary of State also had powetefmrt any person who
was not a British citizen on the ground that higpat&ation would be
“conducive to the public good”.

[ll. RELEVANT EUROPEAN UNION LAW

30. Council Directive 2004/83/EC of 29 April 200dn minimum
standards for the qualification and status of thoalntry nationals or
stateless persons as refugees or as persons wdravisih need international
protection and the content of the protection gmnf&he Qualification
Directive”) has the objectivanter alia, of ensuring European Union (“EU”)
Member States apply common criteria for the ides#ttfon of persons
genuinely in need of international protection (t&csix of the preamble).
In addition to regulating refugee status, it malkesvision for granting
subsidiary protection status. Article 2(e) defing@sperson eligible for
subsidiary protection status as someone who woadd fa real risk of
suffering serious harm if returned to his or heurdoy of origin. Serious
harm is defined in article 15 as consisting of:d@dth penalty or execution;
(b) torture or inhuman or degrading treatment arigplument of an applicant
in the country of origin; or (c) serious and indival threat to a civilian’s
life or person by reason of indiscriminate violentce situations of
international or internal armed conflict.

31. On 17 October 2007 the Dutch Administrativasdliction Division
of the Council of StateAfdeling Bestuursrechtspraak van de Raad van
Statg, when considering the case Mf and N. Elgafaji v. Staatssecretaris
van Justitie (the Deputy Minister of Justice), lodged a refeeerfor a
preliminary ruling with the European Court of Just(“ECJ”) askingjnter
alia, whether article 15(c) of the Directive offeredpplementary or other
protection to Article 3 of the Convention.

32. The ECJ held that article 15(c) protection wbayond that of
Article 3 of the Convention, which was covered byicke 15(b) of the
Quialification Directive. The ECJ summarised thdecra to be applied as
follows:

“Article 15(c) of the Directive, in conjunction whitarticle 2(e) of the Directive,
must be interpreted as meaning that the existehaeserious and individual threat to
the life or person of an applicant for subsidiamptpction is not subject to the
condition that that applicant adduce evidence lleas specifically targeted by reason
of factors particular to his personal circumstaneesl the existence of such a threat
can exceptionally be considered to be establishsetevthe degree of indiscriminate
violence characterising the armed conflict takiacp ... reaches such a high level
that substantial grounds are shown for believingt th civilian, returned to the
relevant country or as the case may be, to thevamteregion, would, solely on
account of his presence on the territory of thatnty or region, face a real risk of
being subject to that threat.”
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33. InQD (Iraq) v Secretary of State for the Home Deparitj2009]
EWCA Civ 620 the Court of Appeal observed that B&J inElgafaji had
not introduced an additional test of exceptionaliiyt had simply stressed
that not every armed conflict or violent situatwaould attract the protection
of article 15(c). A conflict or violent situation omld only attract the
protection of article 15(c) where the level of winte was such that, without
anything to render them a particular target, avi§i faced real risks to their
lives or personal safety.

34. More recently, in the caseldM and Others (Article 15(c)) IraGG
[2010] UKUT 331, the Upper Tribunal (ImmigrationdaAsylum Chamber)
did not consider it helpful to attempt to distingluibetween a real risk of
civilian deaths as a result of targeted attacks ameal risk as a result of
incidental attacks. In the Tribunal’s opinion, tmexus between the
generalised armed conflict and the indiscriminatdewnce posing a real risk
to life and person was met when the intensity efabnflict involved means
of combat, whether permissible under the laws ot, mioat seriously
endangered non-combatants as well as to resulicin & general breakdown
of law and order as to permit anarchy and crimipaticcasioning the
serious harm referred to in the Directive.

IV. RELEVANT PRINCIPLES OF INTERNATIONAL PROTECTIN

35. It is a well-established principle that pesavill generally not be in
need of asylum or subsidiary protection if theyldoobtain protection by
moving elsewhere in their own country. This prineips reflected both in
article 8 of the Qualification Directive and paragh 3390 of the
Immigration Rules HC 395 (as amended), both of Wwipcovide that an
applicant is not in need of international protectibthere is a part of the
country of origin where there is no well-foundeadrf®f persecution or real
risk of suffering serious harm, and where the aapli can reasonably be
expected to stay.

36. In the cases dfanuzi, Hamid, Gaafar and Mohammed v Secretary
of State for the Home Departme[2006] UKHL 5 and AH (Sudan)
v Secretary of State for the Home Departni@607] UKHL 49 the House
of Lords held that the decision-maker, taking actoaf all relevant
circumstances pertaining to the applicant and bisnty of origin, must
decide whether it is reasonable to expect the @gomlito relocate or whether
it would be unduly harsh to expect him to do sothis regard, the relevant
comparison was between the conditions which predaih the place of
relocation and those which prevailed elsewhere ha tountry of his
nationality, including in his former place of halat residence. If the
applicant could live a relatively normal life inethplace of relocation,
judged by the standards which prevailed in his tguief nationality
generally, and if he could reach the less hosal¢ without undue hardship
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or undue difficulty, it would not be unreasonabteexpect him to move
there. However, the more closely the persecutioa hvked to the State,
and the greater the control of the State over thhosag or purporting to act
on its behalf, the more likely (other things beiegual) that a victim of
persecution in one place would be similarly vulidgain another place
within the same State.

V. RELEVANT INFORMATION ABOUT SOMALIA

A. Factual background

37. The factual background to the conflict in Sbapaas described in
the country reports at paragraphs 80 — 188 belasabsequently agreed
by the parties, is as follows.

38. Somalia is comprised of three autonomous atbasself-declared
Republic of Somaliland in the north west, the stdt®untland in the north
east, and the remaining southern and central regi8omali society has
traditionally been characterised by membershiplaf ¢amilies, which are
subdivided into clans and sub-clans. The four nitgjarlans are Darod,
Hawiye, Isaaq and Dir. In addition there are a nerdf minority groups,
which are also divided into sub-groups. The DiglidaMirifle take an
intermediate position between the majority cland i@ minority groups.

39. Somalia has been without a functioning cemjoalernment since the
overthrow of President Siad Barre by opposing clieng991. The clans
could not agree on a replacement and lawlessnagiscanflict and clan
warfare followed. Mogadishu was fragmented int@kjiclan-based factions
and control of the city was divided among warlordfie Transitional
Federal Government was established in October B004 combination of
internal divisions within the Transitional Feder&overnment and
insecurity in central and southern Somalia hindeatefiom becoming a
functioning Government. In June 2006 the Unionstdirhic Courts, a union
of various Sharia courts, took control of Mogadiskallowing a period of
fighting against a coalition of warlords called thdliance for the
Restoration of Peace and Counter-Terrorism, thetoif Islamic Courts
took control of most of central and southern Soaalinited Nations
Security Council Resolution 1725 (2006) authoriieel deployment of an
African Union and Intergovernmental Authority on\é&pment force to
protect the Transitional Federal Government. Etlailopground and air
forces also moved into Somalia to support the Ttansl Federal
Government and by late December 2006 the Uniorslairiic Courts had
been ousted from Mogadishu and much of southerna$@nRemnants of
the Union of Islamic Courts withdrew to the southezaches of the Lower
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Juba region where they continued to fight agaihetTransitional Federal
Government and Ethiopian troops.

40. After the fall of the Union of Islamic Courthie semblance of order
and security that it had created in Mogadishu d®ted. Roadblocks and
checkpoints returned, as did banditry and violeregthermore, attacks by
anti-government elements on Transitional Federalve@oment and
Ethiopian forces continued in Mogadishu, with gails frequently caught
up in the fighting. Homes and public infrastructuvere destroyed and a
significant part of the civilian population was plisced. The fall of the
Union of Islamic Courts also bought to the fore samhthe inter- and intra-
clan rivalries that had been suppressed duringdndict and serious clan
related fighting ensued.

41. In 2007 the Alliance for the Re-Liberation ®malia was created
when Somali Islamists and opposition leaders joifeades to fight the
Transitional Federal Government and Ethiopian ferce

42. On 20 August 2008 the Transitional Federal €tioment and the
opposition Alliance for the Re-Liberation of Sonaakigned a ceasefire
agreement in Djibouti. At the same time, the Unifddtions Security
Council extended the mandate of the African Unieagekeeping mission
in Somalia. However, the Islamic insurgents athbart of the escalation in
violence were not party to the ceasefire agreemesnd, instead indicated
that they would continue to fight until Ethiopianorées withdrew from
Somalia.

43. By late 2008 Islamist insurgents, including gaoup called
al-Shabaab, had regained control of most of sontSemalia.

44. Somalia’'s Parliament met in Djibouti in Japuaf®09 and swore in
149 new members from the Alliance for the Re-Litieraof Somalia. The
Parliament also extended the mandate of the Tranait Federal
Government for another two years and installed maidelslamist Sheikh
Sharif Sheikh Ahmad as the new President.

45. Ethiopia pulled its troops out of Somalia @mndary 2009. Soon
after, al-Shabaab took control of Baidoa, formexlitey stronghold of the
Transitional Federal Government. In May 2009 Isktrmsurgents launched
an attack on Mogadishu, prompting President Ahnma@gpeal for help
from abroad.

46. In October 2009 al-Shabaab consolidated itipo as the most
powerful insurgent group by driving its main rivadizbul Islam, out of the
southern port city of Kismayo. Since then it hasmp declared its alliance
with al-Qaeda and has been steadily moving forpagewards Mogadishu.

47. In December 2010 Hizbul Islam and al-Shabaeiyed.
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B. Parties to the conflict

1. The Transitional Federal Government

48. The Transitional Federal Government is reczphiby the United
Nations and almost all key foreign powers as tlygtileate government of
Somalia. However, it currently controls only a shsalction of Mogadishu
centred on the port, the airport and the preside@alace. It is largely
dependent on African Union troops for its survival.

2. African Union Mission in Somalia (AMISOM)

49. AMISOM is an African Union force authorised the UN Security
Council and deployed to Mogadishu to support than3itional Federal
Government. It currently consists of 5,300 Ugandaa Burundian troops.

3. Ethiopian forces

50. Ethiopian forces joined the conflict in 20G6 help drive out the
Union of Islamic Courts. They remained in Somalmilutheir withdrawal
at the beginning of 2009.

4. Al-Shabaab

51. Al-Shabaab began as part of the armed wirtgeotJnion of Islamic
Courts. When the 2006 Ethiopian military interventisent the leaders of
the Union of Islamic Courts into exile, a hard coffeal-Shabaab fighters
remained in Somalia to fight. In their April 201€port, “Harsh War, Harsh
Peace”, Human Rights Watch indicated that al-SHabess an alliance of
factions rather than a single entity, but the greupverse leaders had a
common agenda: defeating AMISOM and the Transitioraderal
Government and extending Sharia law across Sonfdime of its leaders
have links with al-Qaeda although the extent oQakda’s influence over
al-Shabaab remains unclear.

52. Al-Shabaab has emerged as the most powerfLlke#iactive armed
faction on the ground, especially in southern S@ndlhey have received
material support from the Eritrean government, Whi eager to undercut
Ethiopia’s interests in the region. By the end 002 al-Shabaab controlled
more territory than any other faction in Somaliacluding Baidoa, the
former seat of the Transitional Federal Governmeaiiament, Jowhar,
which had been one of the Transitional Federal @Gouent President’s
most reliable strongholds, and the strategic poikismayo.

53. Al-Shabaab claimed responsibility for twin sdé bombings in the
Ugandan capital Kampala on 11 July 2010, whicle#ilf9 people watching
the World Cup soccer final on television. It wasSalabaab’s first attack
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outside Somalia and heightened concerns aboulbiiisydo carry out more
attacks in the region and beyond.

5. Hizbul Islam

54. Hizbul Islam is another armed group which ath a Sharia agenda
and the goal of driving AMISOM and the Transitiof@deral Government
from Mogadishu. In early 2009 it entered into almaate with al-Shabaab
but the alliance came to an end in October 2009nduthe fight for
Kismayo. In December 2010, however, it once agaiarged with
al-Shabaab.

6. Ahlu Sunna Waljamaca

55. Ahlu Sunna Waljamaca is an Islamist group Wwhprofesses to
support a more moderate agenda. The group existsafly in central
Somalia, where it has maintained control over lastigps of territory,
predominantly in Galgadud and Hiran regions.

56. In February 2010 Ahlu Sunna Waljamaca signqmb\aer-sharing
and military unification pact with the Transition&ederal Government,
although at times relations between the two groug® strained.

VI. RELEVANT CASE LAW

A. NM and others (Lone women — Ashraf) SomalzG [2005] UKAIT
00076

57. In NM and others (Lone women — Ashraf) Somd&i@ [2005]
UKAIT 00076 the AIT found that conditions in southeSomalia and
particularly in and around Mogadishu were such bwth men and women
from minority clans were in danger of Article 3-itkatment and should be
regarded as refugees in the absence of evidereelah or personal patron
which could protect them. Men and women from mé&jocians were not
likely to be in need of international protectionithaugh individual
circumstances required separate consideration.oéddh women were at
greater risk than men, they would not be able tmsthat, simply as lone
female returnees from the United Kingdom, they mmad place of clan
safety. Finally, the AIT held that the general dtinds of life or
circumstances in Somalia did not engage the olmigatof the Refugee
Convention or engage Atrticle 3 of the Conventiondlh female returnees.
A differential impact had to be shown. Being a #ngoman was not of
itself a sufficient differentiator.

58. The AIT observed in passing that, on the gtteof the background
evidence and the expert evidence given at thergatiwould consider that
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any person at real risk on return of being completitelive in an IDP camp
would have little difficulty in making out a claimnder Article 3, if not
under the Refugee Convention.

B. HH & Others (Mogadishu: armed conflict: risk) Soma CG [2008]
UKAIT 00022

59. In HH & others (Mogadishu: armed conflict: risk) SomaalCG
[2008] UKAIT 00022 the Asylum and Immigration Tribal held that for
the purposes of article 15(c) of the QualificatiDirective, a situation of
internal armed conflict existed in Mogadishu. ThE Aeld, however, that
while all sides to the conflict had acted from titoetime in such a way as
to cause harm to civilians, they were not in generagaging in
indiscriminate violence and, as a consequencersopeavould not be at real
risk of serious harm by reason only of his or hesspnce in that zone or
area.

60. The AIT found that although clan support neksowere strained,
they had not yet collapsed. Majority clans contthie have arms, even
though their militias no longer controlled the cify person from a majority
clan, or whose background disclosed a significaegrele of assimilation
with, or acceptance by, a majority clan would imgel be able to rely on
that clan for support and assistance, includingiraes of displacement.
A member of a minority clan or group who had noniifeable home area
where majority clan support could be found wouldyeneral be at real risk
of serious harm of being targeted by criminal eletseboth in any area of
former residence and in the likely event of beingpthced. Members of
minority groups found it harder to flee and moveusrd to escape fighting,
because they were not so easily accepted in neswwutings. The AIT
found that persons displaced from their home in attishu without being
able to find a place elsewhere with clan memberfiends would likely
have to spend a significant period of time in a esdkft shelter, such as
those along the road to Afgooye, or in an IDP campgd could well
experience treatment proscribed by Article 3 of@mavention.

61. Finally, the AIT held that the issue of whetlze person from a
minority clan would be able to find majority clanpport would often need
specific and detailed consideration. The evideneggssted that certain
minority groups could be accepted by the majorigncof the area in
guestion, so as to call on protection from thah.cfan the current evidence,
it might not be appropriate to assume that a figaihminority group status
in southern Somalia was in itself sufficient to i@t a person to
international protection, particularly where a pe&r‘s credibility was
otherwise lacking.
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C. AM & AM (armed conflict: risk categories) SomaliZ€CG [2008]
UKAIT 00091

62. In its most recent Somali Country Guidanceewmeination, the
Asylum and Immigration Tribunal found that since dtecision irHH there
had been a number of significant changes in Somalia

63. First, the AIT found that by mid-2008 the athwenflict had spread
beyond Mogadishu and its environs. The AIT therefdound that a
situation of internal armed conflict existed thrbogt central and southern
Somalia. In respect of the intensity of the viokenthe AIT noted that
“manifestly all significant armed parties to thenfict have engaged in
indiscriminate attacks”. In particular, it notedaththe Ethiopians were
reported to have used means of war (firing inhéyemdiscriminate
Katyusha rockets in urban areas) and methods damafusing mortars and
indirect weapons without guidance in urban arealat tviolated
International Humanitarian Law. The TGF were reporio have engaged in
aggression against civilians and to have actedf*dsey believe that they
are immune from accountability, investigation oog®cution, including for
crimes under international law”. Moreover, repondicated that insurgents
had perpetrated raids, robberies and other abgséssacivilians, including
rape and other forms of sexual violence. The Aliemed to information
received from the Inter-Agency Standing CommittétARC”) which
expressed concerns about:

“indiscriminate bombardment of civilian areas; saliminate use of roadside
bombs and mortars from and in civilian areas; igrifisinate shooting in response to
roadside bombs; arbitrary arrest and detentionwians, including children; forced
evictions; forced recruitment, including of childresexual and gender based violence;
intimidation and assassination of journalists, aigrkers and civilian officials; and
extra-judicial killings.”

64. The AIT also noted that the worsening secusitation was
coupled with a deteriorating humanitarian situatidh observed that
between 400,000 and 750,000 people had been despfemm Mogadishu
and that there had been significant displacemeais 6ther towns to which
armed clashes had spread. The AIT also observed, fihat IDPs
experienced serious problems while on the move, clwhincluded
checkpoints, threats, intimidation, looting, rapbduction and harassment;
secondly, that many did not end up in camps or stakesettlements and
consequently struggled to obtain shelter, food,ewaind sanitation; and
thirdly, that the effect of displacement appeareddduce the ability of
IDPs to count on protection from their own claneewhere they fled to a
traditional area for their clan, the pressureswhhbers and scarce resources
could mean that newcomers were not supported ariadd by the local
community.

65. With regard to the situation in Mogadishu, &€& considered that:
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“the movements of population out of Mogadishu ie fhast two years have been
unprecedented. UN sources have estimated (at watioes) that 400,000, up to as
many as 750,000 (or around one third to a halffhefpopulation of Mogadishu have
been displaced. An 8 April 2008 Voice of Americgpag states that two thirds of
Mogadishu has been turned into an urban battlegkoBimce the beginning of 2008
there have been significantly fewer returns. Whattdhe precise figures, it is clear
that the ongoing violence has forced substantiahbars to flee the city more than
once and flight seems an ongoing process: the Bfdrt of 29 September 2008 cites
Elman estimates that 18,500 people recently fled thomes due to the fighting and
shelling (COIS, A 4). The COIS Reply dated 24 Oetol2008 states that:
“[a]ccording to the UNHCR an estimated 5,500 peopéze displaced from the city
during the week and over 61,000 since 21 Septer2b@8”. Armed clashes have
increasingly destroyed housing, market areas (Bakaarket has been deliberately
shelled) and infrastructure and the recent closiréhe airport is likely to make
matters in Mogadishu worse. According to Graysaah ldiunk, the aid community has
been largely ineffective in providing the necessaig to those who have stayed in
Mogadishu (Nairobi evidence 65). They also stat¢ Mogadishu is a “ghost town”
and that only the most vulnerable remain there.”

66. It concluded that sindgH the situation in Mogadishu had changed
significantly, both in terms of the extent of pogtibn displacement away
from the city, the intensity of the fighting ancetkecurity conditions there.
On the available evidence the AIT considered thatgdiishu was no
longer safe as a place to live for the great migjani its citizens. It did not
rule out that there might be certain individualsondn the facts might be
considered to be able to live safely in the city,dxample if they had close
connections with powerful actors in Mogadishu, suaf® prominent
businessmen or senior figures in the insurgencyngoowerful criminal
gangs. However, barring cases of this kind, indhge of persons found to
come from Mogadishu who were returnees from thetddnKingdom, the
AIT found that they would face on return a reakrisf persecution or
serious harm and it was reasonably likely, if thegd staying there, that
they would soon be forced to leave or that theyld/@ecide not to try to
live there in the first place.

67. Nevertheless, the AIT were not persuaded that situation in
central and southern Somalia had reached the ticesthere civilianger
se or Somali civilian IDPsper secould be said to face a real risk of
persecution, serious harm or treatment proscribgdAtiicle 3 of the
Convention. First, although the levels of violemea increased in intensity,
the numbers of those killed and wounded was nogreit magnitude.
Secondly, while the humanitarian situation was ,direlid not appear that
civilians per sefaced a real risk of denial of basic food and tenelnd other
bare necessities of life. Thirdly, while there wagdence of attacks on
IDPs, in view of the huge numbers of people disgdagover a million
according to some reports), it appeared that thatgnajority of IDPs were
able to travel and subsist in IDP camps or settiémeavithout serious
setbacks.
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68. Rather, the AIT assessment of the extent telwibPs would face
greater or lesser hardships, at least outside Msigad would vary
depending on a number of factors. In particulae, #iT noted that IDPs
from more influential clans appeared to have aebethance of being
tolerated in the area to which they fled; IDPs vattraditional clan area that
they could travel to, especially if they had claséatives or close clan
affiliations in that area, appeared to have bgitespects of finding safety
and support (although not if the area concerned alraady saturated with
fellow IDPs); those who lacked recent experiencelivhg in Somalia
appeared more likely to have difficulty dealing hvithe changed
environment in which clan loyalties had to someeskifractured; persons
returning to their home area from the United Kingdoould be perceived
as having relative wealth and might be more susadepto extortion,
abduction and the like; those who lived in areaspaoticularly affected by
the fighting and which were not seen as stratelgicalportant to any of the
main parties to the conflict would appear less ectbjo security problems;
women and girls faced the additional risks of rapéduction and
harassment; the prevailing economic conditionsha drea would also be
relevant, bearing in mind Somalia’s history of dybts, poor harvests and
rising food prices.

69. The AIT recognised that there had been afsignt change in the
clan-based character of Somali society sikid¢¢ was promulgated. Clan
protection was not as effective as it had beenhm e¢arly 1990s and
conflicts over scarce resources had complicatedsifa@tion and made it
unpredictable. This did not mean, however, thatdla® or sub-clan had
ceased to be the primary entity to which individualrned for protection.

70. As regards internal relocation, whether th@bese home area was
Mogadishu (or indeed any other part of central aodthern Somalia)
would be able to relocate in safety and without uendhardship would
depend on the evidence as to the general circunegan the relevant parts
of central and southern Somalia and the persomalrostances of the
applicant. Whether or not it was likely that relooa would mean that they
had to live in an IDP camp would be an important bhot necessarily a
decisive factor.

71. The AIT considered the safety e routetravel from Mogadishu
International Airport, which was the point of retufor anyone being
removed to central and southern Somalia. The AfEchthat:

“The airport is one of the facilities patrolled B\MISON troops (COIS, 27.13).
According to Somalia Humanitarian Overview, SeptemB008, normally at least
5 commercial flights arrive and depart on a wedldsis to and from the rest of
Somalia, Kenya, Djibouti and Dubai. The COIS Repiy®4 October 2008 notes that
it is expected in the next month or so that thodsanill leave via MIA to perform
Haj in Saudi Arabia. At the time of HH, the airpavas fully operational with flights
arriving and departing regularly. However in 200@ situation has been unsettled.
There were attacks of some kind in January 2008taadiowning of a plane by a
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missile in March 2008 (COIS, 27.13). The airportswattacked by insurgents on
1 June 2008 as the President’s plane left for tall3jibouti. On 14 September 2008
a group identifying themselves as Al Shabab thremteto shut the airport down,
although a counter-report from Union of Islamic @swsaid that the Islamist forces
did not intend to close it. It was closed on 16t8eyber. On 28 September there were
mortar attacks on it upon the arrival of an AMISONlitary plane (COIS, A.2).
A Press TV cutting dated 2 October 2008 states Shia¢avy mortars landed inside
MIA injuring a number of soldiers. The assailantparently targeted a plane trying to
land. A COIS Reply dated 15 October 2008 report®\BBhabab source as saying
that on 9 October a civilian plane carrying 120 @bhrdeportees from Saudi Arabia
managed to land without incident. A 13 October pmeport refers to several mortar
attacks on the airport. We were told by the respandt the outset of the hearing that
removals to Somalia were temporarily suspended usecaf travel documentation
problems, but it may well be, in the light of theseent developments, that for the
immediate future at least, there would be diffiggdtin ensuring safe arrival in any
event.”

72. InHH the AIT had concluded that those moving around atlghu
and the environs would in general not be at risksefious harm at
checkpoints, although it left open the possibithgt the situation might be
different if a person were likely to encounter anfioansitional Federal
Government checkpoint alone, without friends, fgmdr other clan
members. However, iAM the AIT noted that from the second half of 2007
United Nations Office for the Co-ordination of Huniarian Affairs
estimate of the number of roadblocks/checkpointsantral and southern
Somalia showed an increase from 238 in July 20040@in July 2008 and
considerably more than half were under the conwbl insurgents.
Nevertheless, while the AIT found that the Trawnsisil Federal Government
appeared by and large to have lost control of nanhe roadblocks and
checkpoints in central and southern Somalia, thdeece continued to
indicate that they retained control of the maindrdeom the airport into
Mogadishu. While there was some evidence thatdhd came under attack
from insurgents on a daily basis, there was clearyreat deal of ongoing
movement of people along the roads in central aathern Somalia and in
and around the airport and the AIT did not consittext the available
evidence demonstrated a real regk routeof persecution or serious harm
for travellers from the airport to Mogadishu.

D. HH (Somalia), AM (Somalia), J (Somalia) and MASpPmalia)
v Secretary of State for the Home Departmef2010] EWCA
Civ 426

73. One of the applicants HH and one of the applicants &AM were
granted leave to appeal to the Court of AppealirTdpgpeals were joined to
those of two other Somali applicants.

74. HH contended that the AIT had erred in itsliappon of the
provisions of article 15(c) of the QualificationrBctive as it had held first,
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that the notion of an “individual threat” requiraddifferential impact ” and
secondly, that article 15(c) did not add anythiacAtticles 2 and 3 of the
Convention. Before the Court of Appeal, the Secyetst State for the
Home Department accepted that the AIT had erreitsimterpretation of
article 15(c), but submitted that the error was matterial. The Court of
Appeal held that if the correct (pdstgafaji) approach to article 15(c) had
been applied to the facts found by the AIT, it virevitable that it would
have found that the population of Mogadishu as alevivas not subject to
such a high level of indiscriminate violence agutstify the conclusion that
merely to be there attracted entitlement to subsydiprotection.
Consequently, the Court of Appeal dismissed HH’peab on the ground
that the error of law was not material.

75. The AIT had accepted that AM was from Jowhamnoted that there
was no longer any significant fighting there buteged that there was
evidence thaen routetravel to Jowhar was hazardous. Nevertheless, the
AIT held that it was not empowered to considerribk faced in making the
journey: rather, it was for the Secretary of Statethe Home Department,
in finalising the removal arrangements, to satisfyself that there would be
safeen routetravel for AM. AM appealed to the Court of Appeai the
ground that this was not a lawful approach. TherCotiAppeal allowed
the appeal, finding that in any case in which iuldobe shown either
directly or by implication what route and methodrefurn was envisaged,
the AIT was required by law to consider and deteevany challenge to the
safety of that route or method. The AIT therefoe# into error as it had
declined to consider AM’s safety on return. The €ai Appeal remitted
the case to the AIT to consider this issue.

76. J had sought judicial review of the Secretartate for the Home
Department’s refusal to accept as a fresh claimshbmissions about the
situation facing her were she to be returned to @@amThe Administrative
Court had held that if the removal directions hadigated that J was
expected to go by road from Mogadishu Internatigkigbort to her home
town, the evidence would have given her a strorajilyuable case for
judicial review. However, as the detail or methddreturn was neither
clearly nor necessarily implicit within the immigi@n decision, the judicial
review application had been refused. J appealdéget&ourt of Appeal. For
the same reasons adopted in AM’s case, the Coulppeal allowed the
appeal. The Court of Appeal indicated (on abiter basis) that the
Qualification Directive and the Asylum Proceduresebtive read together
required that the issues of safety during retus dpposed to technical
obstacles during return) should be considered asgbathe decision on
entittement. Only technical obstacles could legiiety be deferred to the
point at which removal directions were being madeansidered. If there
was a real issue of safety on return the Secrefa®gate had to engage with
it in his decision on entitlement to protection.hié failed to do so, the
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appeal tribunal would have to deal with the isdneany case, the decision
on entitlement had to be made within a reasonable and could not be left
until the Secretary of State was in a positionetiosafe removal directions.

77. MA appealed against the rejection of his Aeti® claims by the
AIT. In particular, he complained that the AIT haisdirected itself
because it had focused on his failure to tell téhtwhen it should have
asked whether there was evidence relating to his particular situation,
even ignoring his own rejected testimony, which ldowsupport his
contention that there was a real risk on returre Tohurt of Appeal accepted
that the AIT had adopted the wrong approach, apgigreonsidering that
the applicant’s lies had disabled it from reachangpnclusion on the Article
3 risk. Had it made an assessment on the basked\ailable evidence, it
would have had to have concluded that the appleastat risk of Article 3
ill-treatment on return. The Court of Appeal notédt following AM, the
Country Guidance relating to Mogadishu was such thast potential
returnees would be entitled to subsidiary protectiader article 15 of the
Qualification Directive. It therefore followed thanly those Somalis who
could get without undue risk to a place of safetywto had access to
protection against the endemic dangers could plppee deported or
returned. It was accepted that MA was from a mtgariian, that he had not
been in Somalia for 15 years, and that for mucthaf time he had been in
detention. There was therefore sufficient eviddmefre the AIT to at least
establish a real risk that he would not have theesgary contacts in
Mogadishu to afford him the necessary protection.

E. AM (Evidence — route of return) Somali011] UKUT (IAC)

78. InAM (Evidence — route of return) Somal2011] UKUT (IAC)
the Upper Tribunal held that the First Tier Tribumead failed to give
adequate reasons for concluding that the applicanld safely reach his
home area of Afgooye from Mogadishu Internationapért. However, on
reconsideration the Tribunal was not satisfied teatrning him would give
rise to a breach of Article 3 of the Convention.plarticular, it found that
travel took place with some degree of frequencynftbe airport to the city
of Mogadishu and into other areas of Somalia; #sthe applicant had
lived in Yemen and Saudi Arabia, he would be weleao anticipate and
comply with the requirements of al-Shabaab; thatehwas nothing which
would put him at any risk were he to encounter ansitional Federal
Government checkpoint; that the evidence did nppett a finding that all
men or young men were at risk of forced recruitm@nial-Shabaab; and,
that as the applicant was not found to be a miyatén member, and as his
uncle had been able to fund his departure from 8ante would be able to
avoid foreseeable risks and pay the relatively mbdems demanded at
checkpoints.
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F. Judgment of 24 February 2011 (UM 10061-09) of tt&wvedish
Migration Court of Appeal (Migrationséverdomstolen)

79. The Swedish Migration Court of Appeal, whishthe court of final
instance in immigration cases, found that a siwmatdf internal armed
conflict existed throughout the whole of southemd aentral Somalia which
was sufficiently serious to expose the Somali @aipli to a risk of serious
harm, even though he could not demonstrate thatdwd be specifically
targeted. The court had regard to many reports lwimdicated that the
fighting had increased in recent months and thatsituation had become
very unstable and unpredictable. Moreover, duehéworsening security
situation, the presence of the United Nations amigero international
organisations had decreased and, as a consequkztaged and updated
information was hard to come by. Although the safetel in Somaliland
and Puntland was considered to be acceptable, alB@turnee could only
gain admittance to those areas if he was seenl@sgieg or having another
connection to them. As that was not the case wWiéhapplicant, the court
concluded that he could not internally relocate #rat he should thus be
given a residence permit and subsidiary protectiddweden.

VIl. RELEVANT COUNTRY INFORMATION

A. United Kingdom Government Reports

1. Somalia: Report of Fact-Finding Mission to Ndr,
8 — 15 September 2010

80. The fact-finding mission interviewed a numbar anonymous
sources, including international NGOs, security isohg and diplomatic
sources, about the current security and humanitagit@ation in southern
and central Somalia. In particular, the missiongbbuio obtain information
on which groups controlled which areas, how easyas to travel between
different areas, the security and human rightasaa, and the conditions in
the IDP camps.

81. Sources indicated that control of Mogadishis Warided between
the Transitional Federal Government, backed by AGONS troops, and
al-Shabaab. Although the sources had different yi@n which groups
controlled which districts, they mostly agreed ttte Transitional Federal
Government controlled the airport, the seaportlavdomalia and the road
between the airport and Villa Somalia.

82. Sources indicated that the security situatiollogadishu was poor,
with thousands of civilians killed in the fightingetween AMISOM and
al-Shabaab. Areas controlled by al-Shabaab weneslatof shelling by
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AMISOM, while areas controlled by AMISOM were askiof shelling by
al-Shabaab. All parties to the conflict were gudfyindiscriminate shelling.
Violence was sporadic and rape was an issue in ragegs. Consequently,
there was a constant movement of IDPs into andbtlte city. However,
one diplomatic source suggested that it would bssibte to live in
non-conflict areas of the city, which were gengrathnsidered to be safe.

83. Sources also indicated that the nature ofhab8ab violence had
become more sophisticated over the past twelve msaaxt foreign fighters
had brought with them new tactics and techniqué=yTnot only carried
out targeted attacks against AMISOM troops and Sitemal Federal
Government ministers and MPs, but they also canigdandom killings of
civilians in Mogadishu in order to create disorded chaos.

84. The report noted that there were regular ftighto Somalia, most of
which were destined for Mogadishu Internationalpant. The EU Special
Representative informed the Mission that 15-18 hikg arrived in
Mogadishu each day. An airplane captain working Adrican Express
Airways also told the Mission that his airline heatried 12,000 passengers
into Mogadishu in the first eight months of 2010.

85. The road between the airport and Mogadishuasasrolled by the
Transitional Federal Government with AMISOM suppand these groups
managed all checkpoints along the route. It woutd be particularly
dangerous for ordinary Somalis unless they fouethgelves “in the wrong
place at the wrong time”. However, there were regpof a failed attack on
the airport on 9 September 2010 and some sourgggesied that contacts
were required in order to make the journey fromaimport. The EU Special
Representative for the EU Delegation on Somaliacatdd that those
members of the diaspora who regularly travelled Mogadishu were
well-connected and that mobility was limited unldkg individual was
aligned with a militia. Likewise, a representativem an international NGO
indicated that “any Somalis returning to Mogadidhternational Airport
would need a lot of preparation and would neednsuee they had contacts
in Mogadishu”.

86. A representative from one international NGQgasted that al-
Shabaab knew who was landing at the airport as these receiving
information from Transitional Federal Governmentggs based there.

87. Most of the sources interviewed agreed thah&is were able to
move around within Mogadishu without much restonti Two sources
described the checkpoints in the city as “random™ariable” as they
tended to change according to fighting areas amdldhiel of control of
specific groups. One source suggested that cheuispoperated by the
Transitional Federal Government or Hizbul Islam evenore difficult to
negotiate as they were operated with less dis@@imd normally demanded
money. Al-Shabaab checkpoints normally checked tpabple were
obeying their code of behaviour and would there&iogg women travelling
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alone. Some individuals operating these checkpoidsld punish those
who were not acting according to al-Shabaab’s rules

88. Contrary to the majority opinion, the EU SpédRepresentative
informed the fact-finding mission that all civilienn Mogadishu would
either be aligned to a militia or completely unatdeget out of the town.
The Special Representative even suggested that Somalis were unable
to leave their own district.

89. There was no consensus on which groups caedrtille other regions
in southern and central Somalia, although all apréeat al-Shabaab
controlled most of the land south of a line dravatween Beletweyne and
Dhusarmareb. Militias broadly aligned with the Ts@ional Federal
Government controlled pockets of land on the Effiopborder. Hizbul
Islam was nominally in control of some small areasluding parts of the
Afgooye Corridor, but al-Shabaab’s influence insth@areas was significant.
Finally, the region of Galmudug was controlled bylogal clan-based
administration which acted under the umbrella ofuABunna Waljamaca.

90. Outside Mogadishu, people were generally pezchio travel within
the areas controlled by al-Shabaab although theyldcaencounter
difficulties at checkpoints if they were not obayiral-Shabaab rules.
Although al-Shabaab had endeavoured to removegéaltecheckpoints, a
number of sources indicated that some clan mititiackpoints remained.
The evidence appeared to suggest that it was pestibnegotiate the
various checkpoints, although a certain amounistsffwas involved.

91. A diplomatic source stated that young menediang in al-Shabaab
held areas could be targeted by al-Shabaab fouitemnt. This was
supported by an international NGO, which adviseat thrced recruitment
was becoming systematic. Young men were asked tpstee with
al-Shabaab, including those who were stopped atkploants.

92. A number of sources considered the areasaditautrby al-Shabaab
to be stable and generally safe for those Somdiswere able to “play the
game” and avoid the unnecessary attention of ab&a One the other
hand, one international NGO believed that thereew®mo safe areas in
southern-central Somalia as long as al-ShabaabHarioul Islam were
present”. Another NGO indicated that everywhereaonthern and central
Somalia had been affected by violations of inteomal humanitarian law
and by a situation of generalised violence andlatgment over the past
three years on account of the expansion of thergesicy outside
Mogadishu. Finally, a diplomatic source stated tieatrywhere is volatile
and can change at any time”.

93. With regard to the human rights situation,céat recruitment of
adults and children appeared to be an emerginglggmbparticularly for
those displaced in the Afgooye Corridor. Sourcegyested that all parties
to the conflict recruited children, although it wast certain that the
Transitional Federal Government forcibly recruitedm. Child recruitment
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was, however, very common in al-Shabaab areasheaswould forcibly
recruit the eldest son from local families, somevbbm were as young as
ten years old. Adult males were also forced tostegiwith al-Shabaab in
Merca and Doble.

94. Moreover, the sources indicated that in alb@hh areas, human
rights were practically non-existent because of tbeganisation’s
interpretation of Sharia law, which was not in adamce with the beliefs of
ordinary Somalis. Consequently, people lived irr fes there were serious
punishments if al-Shabaab orders were not obeyesm&w in particular
were routinely targeted and were not permitted ngage in trade. In
addition, al-Shabaab had made a concerted effaitite NGOs out of its
areas by a number of means, including demandingmealy of a
“registration fee” of up to USD 15,000, looting whbuses and threatening
workers. In some cases al-Shabaab had stolen didarfiscated the assets
of NGOs to sell for profit. There was therefore mbernational NGO
presence in al-Shabaab controlled areas and haadtfeeding programmes
had been stopped, with significant consequencethéocivilian population.

95. Finally, sources were asked about the comditio IDP camps. They
indicated that although those with resources htidMegadishu, there were
some 250,000 people displaced within the city amd humanitarian
assistance was available to them. Estimates sugbélat there were a
further 200,000 to 500,000 people in the Afgooyeridor, which had
become increasingly urbanised. It was difficuligiee an exact number of
the people based in the corridor because, duestadture of the fighting, a
lot of people were going back and forward to Moghdi Moreover, access
for NGOs was difficult as the corridor was contedllby “gatekeepers” who
controlled who and what moved into and out of theaa These
“gatekeepers” tended to be opportunists who were atigned to any
particular group but they were able to make assistdrom NGOs very
difficult. Two NGOs said that it was incredibly fidult to access the
corridor and, where access was possible, aid was diverted. Moreover,
landlords in the area were either selling the Itrat the IDPs lived on or
were charging rent that they could not afford, iiegdhem to move on.

96. One international NGO believed that there waserarchy within
the camps, but did not know whether it was basedlam membership or
length of residence. Consequently, it could nogbaranteed that majority
clan members would not face problems within the dtamps.

97. The sources were not aware of any other sognif IDP settlements
within Somalia.

2. United Kingdom Border and Immigration Agency e@pional
Guidance Note

98. Operational Guidance Notes (“OGNSs”) are preduby the Border
and Immigration Agency of the Home Office. They leradée the general,
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political and human rights situation in a countndaprovide guidance on
the nature and handling of the most common typetanin.

99. The OGN on Somalia of 1 July 2010 described fighting by
Transitional Federal Government troops, allied tadi, and AMISOM
forces against anti-government forces in southewh @ntral Somalia had
resulted in widespread human rights abuses, inojudhe killing of
thousands of civilians, the displacement of momntione million people
and widespread property damage, particularly in &tlighu. However, a
fall in clashes between government troops and genis had led to a
substantial drop in the numbers of civilians killedfighting in Mogadishu
in 2009. The Mogadishu-based Elman Peace and Humaghts
Organisation stated that 1,739 civilians were #ili@ fighting in 2009,
down from 7,574 in 2008 and 8,636 in 2007. At legStL1 civilians were
wounded and 3,900 families displaced by clash@9d9.

100. The report noted that while Mogadishu renthitiee focus of the
insurgency, fighting had occurred in other partshed country, including
Beletweyne, Kismayo, the Gedo and Bakool regiomsemfJowhar to
Harardhere and around the central towns of Dhussbrend Beletweyne.

101. The report indicated that restrictions on emgnt within Somalia
had reduced significantly compared to when the Aldnsidered the
situation inAM and AM (Somalia)ln particular, checkpoints operated by
the Transitional Federal Government had decreased tlere were no
reports of armed clan factions operating checkgoint2009. Al-Shabaab
had established checkpoints at the exit/entry sofethe towns under its
control for security reasons. It checked goodsicbeal people and ensured
that its strict Islamic codes were enforced, budid not collect money.
There were also reports that Al-Shabaab had enadi@xtortion, robbery
and murder from bandits in areas it controlled.

102. With the exception of Mogadishu, there wem mports of
checkpoints between towns or within towns, as wasmon in previous
years. There were, however, several checkpointsthen route from
Mogadishu towards the Central Regions and someaptiens could be
necessary, particularly during militia fighting. ile was no evidence that
those not of adverse interest to the TransitionatleFal Government,
al-Shabaab or groups such as Hizbul Islam or Ahlmn& Waljamaca,
would be unable to pass through checkpoints salfalying overland trips
clan protection was not required unless ongoingnasities between two
rival clans were involvedndividuals would not generally need an escort,
but if they considered an escort to be necessamnypuld be feasible for
them to arrange one either before or after arriltalvould therefore be
feasible for many to return to their home areasmfriMogadishu
International Airport as most areas were more atkesthan previously.

103. The report also noted that it was possibteSimmalis to fly from
Mogadishu International Airport directly to Harggisin Somaliland, a
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region which was widely considered to be relativefe. However, the
authorities in Somaliland, like the authoritiesRiantland, would only admit
those who originated from the territory or thoseowtad close affiliation to
the territory through clan membership. In Somatilathhe majority clan was
the Isaaq.

104. With regard to the human rights situatiome, résport noted that:

“Al-Shabaab currently controls much of southern aeditral Somalia, including
large portions of Mogadishu. The Transitional Fatl€&overnment has maintained
control of a few areas in the south east of thg, @bvernment installations, the
Presidential palace and strategic locations su¢heaairport and seaport. Al-Shabaab
controls large portions of Mogadishu including th@rth and north-east parts of the
city, the main stadium and the main marketontrols nearly all of Middle and Lower
Jubba regions, Gedo region, Bay region, Bakoolorggand parts of Lower Shabelle
region. This includes control of the key port dtief Kismayo and Marka and the
Kenya border town of Diif. It also wields significginfluence in Middle Shabelle and
Hiraan region.

The human rights situation has deteriorated pdatiuin areas controlled by
al-Shabaab and allied extremist groups. Al-Shabead other armed groups have
continued to violate women'’s rights in southern a@edtral Somalia. Women face
arbitrary detention, restriction of movement anteotforms of abuse for failure to
obey orders, including non-observance of dress ot@lbere is a rising pattern of
inhuman and degrading treatment, including stoniagputations, floggings and
corporal punishment. Men too are subjected to irdmignd cruel treatment for their
illicit relationship with women and other offencesch as ‘spying’. Journalists have
been repeatedly subjected to threats and shortadsittary detentions, particularly in
Baidoa and Kismayo. Al-Shabaab has increasingbetad civil society groups, peace
activists, media and human rights organisationsn#&hitarian assistance has been
severely hampered by the prevailing insecurity éimeats specifically targeting
humanitarian agencies. In southern and central Bahere is evidence that children
are being exposed to recruitment into armed fobgeall parties to the conflict.”

105. In respect of the humanitarian situation,réport indicated that by
November 2009 the total number of displaced persbad reached
1.55 million, 93% of whom were concentrated in seuh and central areas,
including 524,000 in the Afgooye corridor. The sd@gusituation was
having a negative impact on the relief operatiosirig threats and attacks
on humanitarian operations, as well as the impwsitf demands from
armed groups, had made it virtually impossible the World Food
Programme (“WFP”) to continue reaching people irechen southern
Somalia. Inflammatory statements by al-Shabaab nagairelief
organisations, threats against humanitarian safilicit rejection of foreign
food aid and demands for fees had all worsened.

106. The report concluded that while the genesahdmitarian situation
in southern and central Somalia was poor, it wassacerious as to cause,
in itself, a breach of Article 3 of the ConventioAid agencies were
subjected to obstructions and dangers in delivesidgo IDPs but most of
those in need continued to be reached and effats teing strengthened to
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sustain critical food operations in southern andtreé Somalia. Each case
therefore had to be considered on its individuatitien order to assess
whether, in the particular circumstances of theec#fse Article 3 threshold
was met.

B. United States’ Government Reports

1. Department of State Country Report on HumarhtRidPractices,
Somalia, 2009 (11 March 2010)

107. The report indicated that the Transitionatidfal Government’s
respect for human rights had improved. However, gber human rights
situation in Somalia had deteriorated further dyiihe year, especially in
the areas controlled by al-Shabaab and allied mms$tegroups. Human
rights abuses included unlawful and politically mated Killings,
kidnappings, torture, rape, amputations, beatiof$sial impunity, harsh
and life-threatening prison conditions, and arbjti@rest and detention.

108. With regard to movement within Somalia, thpart indicated that
checkpoints operated by the Transitional Federale@ument and its
associated militias had decreased. According tepart by UNOCHA, al-
Shabaab established checkpoints at the exit/eattes of the towns under
its control for security reasons. There were noorep of checkpoints
between towns or within towns, as was common iwviptes years. There
were also no reports of armed clan factions opsgatheckpoints during the
year.

2. “Somalia: Current Conditions and Prospects #ot.asting Peace”,
Congressional Research Service, 16 December 2010

109. The report noted that the humanitarian sdoatn Somalia
remained dire as the fighting in Mogadishu had dda@re challenges to
already poor conditions on the ground. An estimatddmillion people had
been displaced and more than 475,000 had fledighln@uring countries in
the past two years. Targeted attacks on humamtagraups had made
delivery of assistance difficult and the Obama Auistration had
suspended assistance in areas controlled by alk8hab

C. The Norwegian Directorate of Immigration Country of Origin
Centre Somalia: Security and Conflict in the South
(23 August 2010)

110. The report noted that the situation in saumh®omalia and in
Mogadishu in particular was unstable and the pdwe¢gince in the regions,
districts and urban areas could change almost frday to day.
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Consequently, information on area control couldopee out of date very
quickly.

111. It was clear, however, that the military apdlitical situation
remained extremely complicated. Large areas ofhs&wot Somalia were
controlled by al-Shabaab and other Islamist gromp®pposition to the
authorities. Many areas of Mogadishu had been tmmes of shooting,
shelling and fighting between Islamists and Govesnnrforces supported
by AMISOM. In spite of a certain amount of stalylin parts of the
country, the civilian population was still the vt of indiscriminate
violence, albeit to a slightly lesser extent thaevpusly. Leading observers
agreed that the situation was fragile as the Idagrioups had the will and
means to continue to fight, while the TransitioRaberal Government was
weak and probably would not survive without thesprece of AMISOM.

112. The UN Special Envoy for Human Rights, togethith a number
of other international observers, noted that thivarof foreign jihadists in
Somalia had resulted in al-Shabaab operations hegdiprofessionalised”,
which meant that they were implemented with gregiegcision and
brutality. According to a number of observers, udiial al-Shabaab cells
were controlled by foreign jihadists who did notstvifor peace or to enter
into any form of dialogue with the authorities.

113. With regard to the humanitarian situatiore teport noted that
while the nutritional situation was expected to roye in the year ahead on
account of a good harvest, the food security sanatemained poor. Food
prices were high and access to clean drinking wataeained a considerable
problem.

114. Estimates indicated that the total numbedisplaced persons in
Somalia was around 1.3 million. Resources in lecahs were stretched to
the maximum as the displaced from Mogadishu sotgfage in traditional
clan areas. While clan members were prepared i@ stizat resources they
had as far as possible, displaced persons withHant a@nnections did not
have that safety net and were therefore in a maifecult position.
However, the report quoted the UN Special Envogtasng:

“Monitoring the human rights situation in south atehtral Somalia remains very
difficult due to the serious constraints on gathgrinformation owing to security
conditions. The independent expert was himself lenato visit the region.
Nevertheless, major human rights concerns have bdecumented and the
independent expert remains deeply concerned atetagioration of the situation.”

115. The report noted that freedom of movementSomalia had
improved since January 2009 and the general impressas that the
population could travel relatively freely in botbvggrnment controlled areas
and areas controlled by other groups. The remdvadanl blocks had had a
positive effect on criminality as cases of “rape ann” had previously been
widespread in these areas. However, in spite of ithprovements,
restrictions imposed by al-Shabaab on women réstritheir freedom of
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movement and had a negative impact on their famikehich were often
dependant on women'’s income from trading.

116. International organisations had increasinggen the target of
violent attacks since 2008 and, because of thetysaigk, only a few
international representatives remained in soutt@wmalia. Like the UN
and foreign embassies, business was run from nifa@®in Nairobi while
local employees were responsible for work on tlwugd in Somalia. Local
human rights organisations could not publish detaileports for fear of
their own safety. However, aid work in Somalia cbble risky for local
employees as they were increasingly coming undaclat

117. In any case, aid organisations had limitedese in the areas
controlled by al-Shabaab. In January 2010 the Wédddd to suspend its
activities in the al-Shabaab controlled areas. Tias had consequences for
the population in Lower Shabelle Bay, Bakool andiGas access to the
necessary food supplies and other aid was limitddreover, at the
beginning of August 2010, al-Shabaab ordered theeAtist Development
and Relief Agency, World Vision and Diakonia outtbé areas under their
control on the ground that they were operating oy activities. With
these three organisations gone, very few internati@id organisations
remained in place in southern Somalia.

118. With regard to the situation in Mogadishue tleport noted that
conditions in the different areas varied and theas a difference between
the northern and southern parts of the capital. difeas of Hodan, Hawl,
Wadaag, Wardhingley, Yaqgshiid, Bondheere, ShibtsAndulaziz were the
hardest hit by shelling and attacks. To a lessdengx the districts of
Medina, Dharkley, Hamar Weyne, Waaberi and HamgabJaere also
affected by the fighting. However, the report notbdt the situation was
unpredictable and could easily change. For exantpéeKaraan district in
the north had previously been considered relatipelsiceful but was now
shot to pieces and all its inhabitants had fled.

119. According to a well-informed internationatl avorker, ten people
per week died in Mogadishu due to fighting. It vd#f§icult to estimate how
many of the dead were civilians. It was also diffiaccurately to estimate
the number of displaced. According to the UNCHReréhwere around
370,000 displaced persons in Mogadishu and 360jA0¢the Afgooye
Corridor. However, it was possible that there wgneat margins of error as
the UN estimates were based on satellite imagesitands thought that
many houses had been built to mislead aid orgaomsat Nevertheless,
well-informed sources indicated that the situationSomalia today was
much more difficult than it had been at the begugnbf the 1990s as
international organisations were no longer ablecaory out their tasks.
Poverty was more widespread in Mogadishu thandtbesen previously and
it was therefore more difficult to help those irede In addition, the clan
system had been weakened.



28 SUFI and ELMI v. THE UNITED KINGDOM JUDGMENT

120. Outside Mogadishu the fighting was mostlyalsed around
certain key areas and towns. Strategic towns ssdlisimayo, Beletweyne
and various towns in the Galgaduud had changedshamahy times in
recent years and there were also tensions in BakwblGedo. However, the
main challenge for most of the population of south&omalia was
humanitarian. Fifteen percent of all children unfiee in southern Somalia
were malnourished and medical treatment was limitegpecially in
villages, where it was estimated that there was auotor per
25,000 inhabitants.

D. United Nations Reports

1. The UN Secretary-General’'s Reports

121. In his report to the Security Council on 12y\2010, the Secretary
General noted that there had been increased fgghtisouthern and central
Somalia during the first three months of 2010. O¥&6,000 people had
been displaced during this period. In additionhie fighting in Mogadishu,
there was also continued fighting between al-Shalzaal Hizbul Islam in
Lower Juba and Lower Shabelle, and between al-@irahad Ahlu Sunna
Waljamaca in the central region. National Unitedidlizs staff faced direct
threats from armed groups in these areas and #s=mee of international
staff in these regions was restricted.

122. The security situation continued to have r@afliimpact on the
provision of humanitarian aid. The report notedt thia 28 February 2008
al-Shabaab called for the termination of all Woif@od Programme
(“WFP”) operations inside Somalia, and on 1 Maréi@and 7 April 2010
WFP compounds in Buale and Wajid were occupiedl{§habaab. There
had been no food distribution to over 300,000 IDPthe Afgooye corridor
since November 2009 owing to inaccessibility andther 1.1 million
intended beneficiaries were not receiving foodritigtions throughout the
south and central regions.

123. In his report to the Security Council on Qt8enber 2010, the
Secretary General noted that volatility and inséguhad once again
increased in Mogadishu. AMISOM and the TransitionBederal
Government frequently engaged the insurgents iporese to mortar fire
and direct attacks and military operations to se@asitions in key districts
of Mogadishu led to fierce battles. Moreover, thegtiency of attacks with
improvised explosive devices had led to an increasavilian casualties
during the reporting period. According to the WoHealth Organisation,
approximately 1,600 civilian casualties were admaiitto the two main
hospitals in Mogadishu from 20 March 2010 to 1lyR010. That figure,
which included almost 400 children under the agé @nd 48 registered
deaths, had left Mogadishu’s already weak healtlricees struggling to
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cope with the casualties. He also reported thabmeéWwogadishu, sporadic
clashes between al-Shabaab and Ahlu Sunna Waljanmataued in the
central regions and the continuing insecurity hachpered UN operations
in Somalia by limiting freedom of movement for Ukaf§ and contractors.
In July 2010 al-Shabaab seized the compound of Wwmald Food
Programme and the houses of six national staff.

124. The ongoing conflict, particularly in Mogadais had displaced
179,000 people in the first quarter and 75,000 [gebopthe second quarter
of 2010.

125. In the Secretary-General’s report of 9 Novenf010 on children
and armed conflict in Somalia, he noted that @wd, including children,
continued to be the majority of casualties in Seaalrimarily as a result of
being caught in the crossfire between the partigbd conflict, shelling and
explosions. During 2009 3.64 million people, inchgl approximately
1.8 million children, relied on humanitarian assmste. However, food
supplies remained disrupted, access to clean veagrmedical assistance
hindered, and hospitals were stretched to capa&gyfrom January 2010,
food distribution by the World Food Programme wasupted in all areas
controlled by al-Shabaab.

126. Moreover, the climate of violence and impymikacerbated grave
violations of children’s rights as individuals wetaking advantage of the
lack of rule of law and the availability of arms ¢ommit violent crimes
against children and other vulnerable members @fpibpulation. This was
borne out by evidence of rising levels of acts ekusal violence against
children. Most at risk were women and girls liviog the streets or in open
and unprotected settlements for IDPs. In additiavgilable information
indicated that al-Shabaab had undertaken systenaaitt widespread
recruitment of children for use in the conflictdeed, it was alleged that at
the Galduuma base between Bay and Lower Shabkf#adaab had 1,800
children, some as young as 9 years old.

127. In his most recent report to the Security @du dated
28 April 2011, the Secretary General stated thatagor military offensive
against Al-Shabaab had begun on 19 February 204 .offensive by the
Ahlu Sunnah Wal Jama’a and other groups allied itk Transitional
Federal Government against Al-Shabaab in southentral Somalia had
focused on the Ethiopia-Kenya-Somalia border. Hboes centred on the
Gedo, Bay and Bakool regions, with armed conflicistrprevalent in Bula
Hawa and, to a lesser extent, in the vicinity ofeBeeyne and Dolo. Troops
allied with the Transitional Federal Government ltaklen control of the
town of Dhobley, close to the Kenyan border, on@ilA2011. Reports of
heavy casualties and intensified recruitment effodn the part of
Al-Shabaab suggested that the group’s capabiliteéght have been
reduced. However, Al-Shabaab continued to receires aand ammunition
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through southern Somali ports and acquire finanecedources from
extortion, illegal exports and taxation.

2. Report of the independent expert on the siunadif human rights in
Somalia, Shamsul Bari (16 September 2010)

128. At the date the report was drafted, heawtiingy had again broken
out in Mogadishu and International Committee of Bed Cross reported
that hospitals were swamped with war-wounded. Adiogrto a report by
the Elman Peace Center of Somalia, in the firsesemonths of 2010
918 civilians died and 2,555 were injured as a Itesti the increased
fighting and shelling. While most casualties appddp have been the result
either of attacks by al-Shabaab and its alliesregairansitional Federal
Government and AMISOM forces or retaliatory attabigsAMISOM, direct
fighting between Islamists such as Ahlu Sunna Wadiega and al-Shabaab
combined with inter-clan clashes in central Somalso contributed to the
high number of deaths. In addition, reports indidathat parties to the
conflict had failed to adhere to the principlesimternational humanitarian
law relating to the protection of civilians as hiitsts had been waged in
urban areas and precautionary measures to avoidhricasualties had
been disregarded.

129. With regard to the human rights situation ameas under
al-Shabaab’s control, United Nations Workers reedraeports of nine
executions by firing squad or stoning, mostly fdeged spying or murder,
five cases of amputation, mostly of suspected #segwand the flogging or
whipping of some twenty-eight individuals. In adlolit, seven cases of
beheading were reported, including those of fivekers allegedly killed in
April 2010 because they were involved in recongsionc work at the
Parliament, and two people were allegedly shot deailine 2010 when
they fled from a house in Mogadishu raided by HizZklam because they
were watching a World Cup match.

130. Displacement also continued to be a probléctording to a
UNHCR report, during the first seven months of 2AM065 Somalis
sought refuge in neighbouring countries and ové),@I0 were internally
displaced. As of the end of July 2010, there wé@ 434 Somali refugees,
mainly hosted in Kenya, Yemen, Ethiopia, Eritregip8uti, Tanzania and
Uganda. In addition, 1.4 million Somalis were intly displaced.
Assessments conducted revealed that there wahgtegalence of sexual
violence in IDP camps, victims were generally ofnarity clan origin,
bereft of clan protection and often forced to emgag risky coping
mechanisms.

131. Recruitment of children to be put on the frbne remained an
issue of major concern. Although recent media #tienhighlighted the
presence of children within the ranks of forcekeith to the Government,
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the majority of reports of new instances of chiktruitment attributed
responsibility to anti-Government elements.

132. The report further noted that a public healtisis persisted in
southern and central Somalia. While good rains eetw April and
June 2010 had improved the food security situattarm million people
(27 percent of the total population of Somalia) toured to face a
humanitarian crisis. Moreover, the number of agutehlnourished children
was estimated to be 230,000, of which 35,000 wevergly malnourished,
and the majority of these were in southern andrae®omalia. The forced
movement of people on account of the conflict dlsated access to clean
water and basic health services.

3. United Nations High Commissioner for Refuge®&iNHCR):
Eligibility Guidelines for Assessing the Internait& Protection
Needs of Asylum-Seekers from Somalia (“the Eligybil
Guidelines”), 5 May 2010

133. UNHCR'’s Eligibility Guidelines for Assessirtje International
Protection Needs of Asylum-Seekers from Somalighe(“tEligibility
Guidelines”) were published on 5 May 2010. The iBligy Guidelines
noted that over the last three years there had beemsistent failure by all
parties to respect basic principles of internatiohamanitarian law,
resulting in civilians regularly being caught iretbross-fire. Indiscriminate
bombardment and military offensives were carrietiowivilian areas with
little or no regard for the rules of war and roadksand vehicle-borne
bombs, grenade attacks in civilian areas, and el@ib attacks on civilian
targets were all too frequent. Hospital recordscaigd that there were over
900 civilian casualties in Mogadishu in March angriA 2010. Other
estimates suggested that between 20 and 50 cwilimere killed in
Mogadishu each week.

134. While the armed conflict was a major causelisplacement, the
report noted that increasing numbers of Somalievileeing due to fear of
persecution linked to the recent political and hamights situation. Others
feared persecution due to perceived or actual aeamtion of traditional
Somali social norms and practices. These groupkidad members of
minority clans, women of specific profiles, victimgblood feuds, Christian
converts, and lesbian, gay, bisexual and transgendieiduals.

135. Consequently, UNHCR concluded that the wickssp disregard of
their obligations under international law by alltbe parties to the conflict
and the reported scale of human rights violatiorasglenit clear that any
person returned to southern and central Somaliddyealely on account of
his or her presence there, face a real risk ofogsriharm. Moreover,
UNHCR considered that there was no internal flighérnative available
inside southern and central Somalia.
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136. UNHCR identified three potential agents afspeution. First, there
were Islamic militant groups such as al-Shabaab Hiztul Islam. Both
groups had been accused of, and both had admdteasing the civilian
population as human shields during military operati Both groups also
had conducted a systematic campaign of intimidagiod assassination of
civilians working for, associated with, or perceivi® be collaborating with
the Transitional Federal Government, AMISOM or tE#iopian forces.
They had also recruited young people and childrea iheir ranks, often
with threats of force and violence. Finally, thepdhset up Islamist
administrations in areas under their control arsiliesl decrees to restrict
social behaviour. The enforcement of these deomassoften extreme and
abusive and violations were punished severely @riSltourts.

137. Secondly, UNHCR indicated that business peramd civil society
figures were particularly at risk as a result o# thcreased criminality in
Mogadishu.

138. Finally, UNHCR identified the Transitional dexal Government
and AMISOM as potential agents of persecution.olied that both groups
were accused of indiscriminately shelling civilianeas of Mogadishu in
reprisal to mortar attacks launched by oppositiomrcds. In addition, both
groups had also been accused of firing at civilians

139. The report further noted that effective Sta@tection was
unavailable in southern and central Somalia given dituation of armed
conflict and the inability of the government autkies to extend control
over any territory outside a few districts in Mogdul. Moreover, since
2007 clan protection had been undermined in Mogadand increasingly
in other regions of southern and central Somalighkyongoing conflict and
by the diminution of the traditional clan systenis jastice due to the
favoured strict interpretations of Sharia law beimgplemented by
al-Shabaab and Hizbul Islam in areas under theitrob

E. Non-Governmental Organisations’ Reports

1. Amnesty International: No End in Sight — Theg@ng Suffering of
Somalia’s Civilians (25 March 2010)

140. Amnesty International noted that civiliansMiogadishu and other
cities such as Dhusamareb in central Somalia atehB&yne in the Hiran
region continued to be killed and seriously injurdde to the fighting
between the armed opposition groups and pro-TGdesont noted that:

“no party to the conflict appears to take the neapsprecautions to avoid loss of
civilian life and injury, despite their obligation®® do so under international
humanitarian law. Civilians are often caught uglielling and cross-fire by all parties
to the conflict, resulting in death and injury tmtsands. The fighting has provoked
massive displacement within and outside cities dntls and central Somalia and
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disruption of access to humanitarian aid, whichadready curtailed by insecurity and
the targeting of aid workers. Civilians living imeas controlled by armed opposition
groups are also increasingly subject to abductamyre and unlawful killings.”

141. With regard to the security situation in Mdgau, they noted that:

“There are near weekly incidents of fighting aneélbhg between armed opposition
groups on one side and Transitional Federal Govenbifiorces and AMISOM troops
on the other side, and near weekly reports ofiaivideaths and injuries as a result.
Armed opposition groups continue to launch attadten areas inhabited or
frequented by civilians in Mogadishu, endangerihg lives of civilians. They fire
mortars and heavy artillery in the direction of fisdgional Federal Government and
AMISOM bases, near which civilians live. TransittdnFederal Government and
AMISOM forces are repeatedly accused of respontiyndiring mortars and using
other artillery weapons in the direction of theaakiers. All sides to the conflict use
mortars and other heavy artillery, weapons whi@hiaherently indiscriminate when
used in densely populated urban areas. Some soaseseven alleged to Amnesty
International that AMISOM s firing BM or “Katyushaockets when responding to
attacks by armed opposition groups. These attaokls caunter-attacks invariably
result in civilian deaths and injuries.”

142. The report indicated that the delivery of sgeacy humanitarian
aid to Somalia was shrinking, as aid workers weming under attack and
armed groups were imposing restrictions on the mmave of international
agencies working in areas under their control.drtipular, it noted that:

“On 11 October 2009, Hizbul Islam in the Banadigiom asked all humanitarian
organisations operating in areas under their cbtdreegister within 15 days and pay
a registration fee by 25 October, whilst al-Shabalthe Juba region renewed their
ban against any agency wishing to operate in th®me stating “We want our people
to work for their life rather than depending ondcaid.”

In November, al-Shabaab in Bay and Bakool regisssdd a list of 11 conditions
which humanitarian organisations were requireddtoese to in order to continue their
work in the regions. These conditions reportedigiuided replacing all female staff
members with men within three months, an agreemeinto encourage secularism or
democracy in their work and a payment of $20,000d01&rs every six months to the
al-Shabaab administration. This was followed onNtBvember by an al-Shabaab
statement ordering the World Food Programme (WIFEP)nmimediately cease the
import of relief food to the country, accusing thrganisation of acting as a barrier to
self-sufficiency. All local businesspeople were enetl to terminate their contracts
with the WFP and the organisation was ordered t@tegntheir warehouses and
food-stocks by 1 January 2010.”

143. On 4 January 2010 the World Food Programrapeswded its work
in southern Somalia due to insecurity for its séaftl the demands placed on
them by parties to the conflict. Ninty-five perceitthe areas from which
the organisation had withdrawn were under the cbmtf al-Shabaab, and
al-Shabaab subsequently indicated that it would enepermit the
organisation to return. However, Amnesty Internadionoted that over half
of Somalia’s population was dependent on food aid emany of those
people lived in the areas that the WFP had withdraram.
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144. The report also noted that the WFP had esmpeed difficulties in
delivering food to the IDP settlements in Afgooyehere some 360,000
persons displaced by the conflict were thoughivie. IOn 28 February 2010
armed men stopped trucks transporting food aid frislmgadishu to
Afgooye and the WFP have since stated that thetitastthey organised a
general food distribution in Afgooye was in NovemB809.

2. Amnesty International Briefing Paper, 18 Octob@10

145. The report indicated that civilians in Mogaui continued to bear
the brunt of the fighting and were often caughtirughelling and cross-fire
by all parties to the conflict. There were nearlgekly incidents of fighting
and shelling between armed opposition groups onsaeeand Transitional
Federal Government forces and AMISOM troops on dtieer, and near
weekly civilian deaths and injuries as a result.

146. Medical records of the Daynile hospital ore tbutskirts of
Mogadishu showed that for the first seven month20df0O 48 percent of its
patients were suffering war-related injuries ando88cent of those patients
were women and children. Between June and July ,280L68dreds of
civilians were killed or injured in Mogadishu. Sorfield reports claimed
that there were as many as fifty deaths in one whijle UNHCR estimated
that during the last week of August and the firsielw of September 2010,
230 civilians were killed and 400 were injured ighting.

147. Likewise, Meédecins sans Frontieres statedt tha&tween
23 August and 24 September 2010 its medical tearDapnile hospital
treated 542 war-wounded people and performed ov@d &urgeries.
Following intense fighting on 23 September 2010 M&fated 161 war-
wounded patients in one day.

148. The African Union recently signalled its imiien to increase the
number of AMISOM troops to 8,000 and Amnesty Intgional believed
that when this happened it was likely to resultriare attacks against the
force by armed Islamist groups and more retaliastiglling by AMISOM.

149. The report noted that the fighting had akesed the destruction of
homes, the separation of families during chaotighfl and massive
displacement. UNHCR estimated that 42,400 peopte been displaced
from within and around Mogadishu since 23 Augusil@0Osome 25,400
having fled Mogadishu and about 17,100 others lmpuioved to different
parts of the city.

150. Al-Shabaab had also been seizing cities élsewin southern and
central Somalia. In particular, there had been helasin and around
Kismayo, Dhusamareb, Beletweyne and Dobley. As sulte 29,000
civiians had been displaced from Dhusamareb an@®O0B5 had been
displaced from Beletweyne. In addition to the fight al-Shabaab had also
severely restricted humanitarian access in mossooithern and central
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Somalia, putting civilians at risk. According toethreport, humanitarian
access in southern Somalia was at its lowest sirecend of 2006.

151. In addition to indiscriminate attacks anddheation of generalised
violence, certain categories of people were pddrbu at risk of targeted
killing. These categories included people linkedthwthe Transitional
Federal Government, civil society activists, aidrkers and journalists.
Children and young men were also at high risk afidpéorcibly recruited to
fight for the armed Islamist groups.

3. Amnesty International — From Life Without Petmdeace Without
Life

152. This report, which was published on 8 Decem@bé0, focussed on
the treatment of Somali refugees and asylum-seekernsenya, which
hosted the largest number of Somali refugees imap@n. As of September
2010, there were 338,151 registered refugees inregen, but it was
estimated that the actual number was much higher.

153. In 2007 the Kenyan authorities closed thentrgis border with
Somalia and, according to estimates of Kenyan N@@sisands of Somali
refugees were subsequently returned to SomaliahbyKienyan security
forces. Some were expelled at the border whilerstleere denied entry
altogether. Many of these refugees were women amtdren who,
according to UNHCRs eligibility guidelines, shoulive been granted
international protection.

154. Amnesty International also received numeroegorts of the
Kenyan police at the closed border threateninguasydeekers with forced
removal to Somalia in order to extort bribes oresting or detaining
asylum-seekers until they paid a bribe. In addjti®omali asylum-seekers
were often arbitrarily arrested, detained and aobdrgith “illegal entry”.

155. Prior to the closure of the border, new retsgywere registered and
medically screened at an UNHCR-administered tracesittre 15km from
the border before being transported to refugee sarifhen the border
closed, this transit centre also closed with thesequence that refugees
who made it to Kenya had to travel a further 80knthe refugee camps
before they could be registered. This journey wisnoa dangerous one,
during which Kenyan police were able to commit a&suagainst them with
impunity.

156. Approximately 280,000 registered Somali reeggywere confined
to three refugee camps in Dadaab in north eastemyd& which were
originally intended to accommodate 90,000 refugées.a result of the
severe overcrowding, access to shelter, watertademm and other essential
services was impeded. As no plots of land werelavai, new refugees
could not build shelters and instead had to stath welatives or clan
members. In addition, the water infrastructure wal/ designed for one
third of the number of people currently living imetcamps and, as a result,
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many refugees complained that the allocation ofewatas insufficient.
Those living at the edges of the camps often haaais long distances to
collect water.

157. Refugees also complained of insecurity indamps, which they
attributed either to tensions between differentnglaor to the alleged
presence of members of or sympathisers with al-&kablincidences of
theft and sexual abuse were on the increase. Addpaotection agencies
told Amnesty International that there were not ejowolice officers
present in the camps adequately to address semeitents. In any case,
refugees often distrusted the Kenyan police as nhaaybeen the victim of
abuses by the security forces while on their waihéocamps.

158. In October 2009 reports emerged that the Hersecurity forces
were recruiting Somali refugees for military traigiin order to fight for the
Transitional Federal Government in Somalia. UNHCRbsgquently
launched an awareness campaign in the camps, wamingees that they
would lose their refugee status if they joined atrgeoups.

159. Somali refugees in the Dadaab camps werea@gneot permitted
to leave the camps, unless in exceptional circumsts and they had
almost no livelihood opportunities. They did, howev receive free
humanitarian assistance in the camps.

4. Human Rights Watch: Harsh War, Harsh Peace

160. In this report, published in April 2010, Humdights Watch
documented abuses by al-Shabaab, the Transiticedgr&l Government
and AMISOM in Somalia. The report indicated thakiothe past year,
hostilities had raged in strategically importargas, like Mogadishu, while
much of the rest of Somalia enjoyed relative pe&tmwvever, the report
concluded that both the inhabitants of the shatteepital and those living
in more peaceful areas had endured devastatingrpsibf abuse.

161. In Mogadishu and in other conflict areas anteern and central
Somalia the fighting had exacted a heavy toll ailians. In particular, the
report noted that all parties to the conflict hashaducted numerous mortar
attacks against enemy forces in densely populatedsaof Mogadishu
without regard for the civilian population, causimdpigh loss of civilian life
and property. While mortars could be highly accanaeapons if guided to
their targets by spotters or guidance systems, nbtige warring parties in
Mogadishu had employed such methods. Oppositiore@rgroups had
indiscriminately fired mortar rounds in the genatakction of Transitional
Federal Government or AMISOM installations in sauth Mogadishu.
Transitional Federal Government and AMISOM forcesmstimes
responded in kind, directing mortar rounds towatts general area they
had taken fire from or simply bombarding areas sagBakara Market that
were opposition strongholds. Such attacks, whilénoited military value,
caused considerable loss of civilian life and propdamage.
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162. The report noted that there had been spoffaghiting between
other groups outside Mogadishu which had exactetdeavy toll on
civilians. For example, clashes between Hizbulnisland Ahlu Sunna
Waljamaca around the central towns of Dhusamareth Beletweyne
displaced more that 25,000 people at the beginoiir2§10.

163. The report further indicated that humanitaneorkers had been
targeted. According to the Office of the UN EmergeRelief Co-ordinator,
47 aid workers were killed in Somalia in 2008 ar@2 Humanitarian
workers also faced a variety of other threats, friv@ broader trend of
indiscriminate violence in conflict areas to al-Baab accusations of spying
on behalf of western powersor example, in early 2009 the WFP
suspended delivery of food aid to a vast swath aitleern Somalia
controlled largely by al-Shabaab, citing the greupscalating attacks and
harassment against its staff and “unacceptable’agesifor payment.

164. Forced and unlawful recruitment was also @blem. The report
noted that opposition forces, especially but nalesively al-Shabaab, were
expanding their ranks by threatening those whastediwith death and at
times carrying out their threats. In addition, batisurgent groups and
government forces were recruiting and using chitddisrs to varying
degrees and had entered refugee camps in Kenyalist additional
fighters. The report noted that al-Shabaab hadiitecr children in a more
deliberate and systematic manner than the Tranaltiederal Government
or other armed groups. Thus the recruitment oficlil — and the fear of it —
was widespread in many areas controlled by al-Sitaba

165. The report stated that in areas controlleclb§habaab (much of
the south of Somalia), the population was subjetaedrgeted killings and
assaults, a repressive form of social control amtbbpunishments under its
draconian interpretation of Sharia law, which weméll beyond its
traditional interpretation in Somalia. While in nyaareas al-Shabaab’s rule
had brought relative peace and order, security catna steep price. In
many areas, al-Shabaab dictated even minute dethitaily life, from
clothing styles to prayer observance to cell phang tones. The report
indicated that:

“Al-Shabaab exerts enormous control over personakland devotes remarkable
energy to policing and penalizing conduct thataechs idle or immoral. Almost no
detail is too minute to escape the group’s scrutimy many areas, al-Shabaab
administrators have banned public gatherings, dgnai weddings, musical ringtones
on cell phones, western music, and movies. The lmitlawed gat chewing and
cigarette smoking. They have barred men from slgatheir beards and moustaches,
or wearing long hair or long trousers. They havaged to allow people on the streets
during prayer times.

In many areas, al-Shabaab patrols break up pubtieegngs, no matter how small,
unless they are the organizers. Frequently, al-&iafustifies the dispersals on the
grounds that participants are engaged in ‘idle’'useless’ activity, a concept that is
arbitrarily applied and often includes everythingr playing soccer to talking among
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friends. ‘If they find a group of people talkindnety may just beat them and tell them
to go and do something useful’, said one man fioerbiorder village of El Wak.

One young man from Kismayo said he watched an ab&kb patrol throw a group
of teenage boys in jail one evening for playingabbte:

‘They said this was idle activity. They took themvesy and jailed them overnight
and shaved some of their heads with a razor bladebooken bottle. One of them was
injured from the shaving. They won't even let peogéather to listen to the BBC, or to
smoke tobacco.”

166. Human Rights Watch also interviewed a widoinean IDP camp
in the Afgoye corridor, who claimed that al-Shabgabhmen had threatened
to kill him if he didn’t stop tucking in his shirtyhich they criticised as a
western custom.

167. Human Rights Watch noted that while all Saesnaling under
local al-Shabaab administrations had to cope witeraus and repressive
edicts, women bore the brunt of the group’s repoesand abuse. In
particular, some al-Shabaab leaders had ordered ewotn wear a
particularly thick and bulky type of abaya, an egewn which covered
everything except the hands, face and feet. Al-&hlallighters would patrol
neighbourhoods and punish women in lighter-weiggatyas. In many cases
women were beaten or whipped for wearing the wi@atiing.

168. In addition, al-Shabaab administrations @dewomen to close
their shops as commercial activity permitted theniniix with men”. In a
country with a vast number of war widows and ferf@aded households,
this edict left many families without crucial soascof income. Moreover,
the segregation of men and women applied to alisaoé daily life. Women
were not permitted to go to the market with merereW they were relatives,
and if travelling in a vehicle, they had to sitdifferent seats. There were
reports of women being flogged at checkpoints dytlwere found to be
sitting beside a man.

169. Finally, the report noted that in many are&§habaab leaders had
embraced amputations and executions as punishméntiened them into a
public spectacle. Since 2008 at least three peugiebeen stoned to death
for allegedly committing adultery. There were sooreonfirmed reports
that one of these people was a thirteen year old gi

5. Human Rights Watch: World Report 2010

170. Human Rights Watch Annual World Report sumsear the
situation in Somalia as “one of the world’s worstunfan rights
catastrophes”. Mogadishu was wracked by indiscraterwarfare in which
all parties were implicated in war crimes or otlserious human rights
abuses, while much of the rest of the country wageuthe control of local
administrations linked to armed opposition groupsmany of these areas
the population had suffered from the abusive appba of Sharia law and
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forced conscription of civilians, including childreas militia fighters. In
addition, a humanitarian crisis of enormous prdpog was unfolding,
fuelled by years of drought and insecurity that ludigkn prevented the
effective delivery of aid. Some 3.75 million peopleroughly half of
Somalia’s remaining population — were in urgentcheé humanitarian
assistance. More than a million people were digalatom their homes
within Somalia and tens of thousands had fled tentry as refugees in
20009.

171. The delivery of humanitarian assistance ton&@@ had been
severely hampered by the prevailing insecurity bpdhreats specifically
targeting humanitarian agencies. Most of the hutasan agencies
operating in Somalia had had to dramatically cuttesir operations or had
been driven out of southern and central Somaliaogather. In
opposition-controlled areas where millions of Sdmalere in need of
assistance, humanitarians had come under regukatthy al-Shabaab and
other groups which accused them of colluding witterinational efforts to
back the Transitional Federal Government.

6. Human Rights Watch — “Welcome to Kenya”: Polidbuse of
Somali Refugees

172. This report, which was published in June 20d6tails the
continuing abuses perpetrated by the Kenyan atig®ragainst Somali
refugees and asylum-seekers. It noted that detby@telosure of the border,
more than 140,000 refugees entered Kenya and eegilstat the Dadaab
camps between 1 January 2007 and 30 April 2010.adevy the closure of
the border and UNHCR's transit centre had creatieavbess no man’s land
in Kenya’'s border area near the refugee camps. égoiesitly, asylum-
seekers endeavouring to reach the camps were iofezcepted by Kenyan
police who sought to extort money from them ancawfiilly arrest, detain,
abuse and even deport those who could not pay.

173. Human Rights Watch spoke with dozens of Soreflgees whose
vehicles had been stopped by police patrollingltbeder to extort money
from them in exchange for free passage to the cam@®me cases, police
had raped women and physically assaulted men. Inynwher cases,
refugees were arrested and detained by the podiftedobeing permitted to
register in the camps. They were detained in overded cells with poor
ventilation and no, or almost no, food and watemg& were not permitted
to use the toilet and had to use the cell floorutmate and defecate.
Detained refugees were often released upon the gratyof a bribe. If they
could not pay, they were threatened with court @edings in a last ditch
attempt to extort money from them.

174. Moreover, Human Rights Watch documented eigbparate
incidents in which Kenyan police returned asyluraksgs to Somalia. All
of these incidents, which involved 152 men, women &hildren, took
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place between September 2009 and March 2010. Aogptd this sample,

Human Rights Watch estimated that hundreds if hou¢ands of Somalis
were being returned to Somalia each month in bredidie principle of

non-refoulement.

175. Such widespread abuses compelled many asdekers to travel
through Kenya on smaller paths where criminals gadegn them, stealing
their belongings and raping women.

176. There were further reports of serious abusesenyan police
officers within the refugee camps. Seven refuge#d Human Rights
Watch of ten separate incidents during which pdtad violently assaulted
them or during which they had observed police d8aguother refugees.
One woman complained that she had been raped bjice pfficer in the
camps.

177. In addition, refugees reported that the pofaled to respond to
allegations of sexual violence within the camps.phrticular, a lack of
capacity and expertise impeded the prevention, stiy&tion and
prosecution of acts of sexual violence. Internatiopolicing standards
required 1 police officer per 400 people. Althou¢¢nya’s official average
was 1 per 800 people, the official ration in thenpa was 1 per 5500
people. There were reports that the police woult ingestigate crimes
unless the victims could pay them, and in otheegat was alleged that
investigations were discontinued and perpetratogseweleased upon the
payment of a bribe. According to UNHCR, in 2009ip®lin the camps
prosecuted sixteen cases of sexual and gender-hasietice of which
seven resulted in convictions, six in acquittals] ghree remained pending
at the end of the year.

178. Human Rights Watch also reported that simee d@arly 1990s,
Kenya had adopted an informal encampment policy nimist refugees,
restricting their movement to the limited confinesthe refugee camps.
Refugees found outside the camps without “movenmeadtses” were
arrested, fined and imprisoned for months at a.time

7. International Displacement Monitoring CentreSemalia: Political
and security crises, access limits and donor cotseiasing IDP
vulnerability (10 December 2009)

179. The International Displacement Monitoring Cerestimated that
as of November 2009 1.55 million people were iraflyndisplaced in south
and central Somalia. Many IDPs had fled from theflett in Mogadishu.
Hundreds of mini-buses were ferrying people outhef city but, as a result
of high demand, the cost of transportation was gaip daily and many
people were being forced to remain in the city.

180. Some IDPs had fled from conflict in otheraaref southern and
central Somalia. The report noted that people iletBeyne, Kismayo and
Afmadow had been displaced as a result of fightimglate 2009. In
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addition, up to 90 percent of the population of Démmarreeb and Guriceel
towns in the Galgaduud region of central Somalkal ftheir homes after
fighting began in December 2008. Many of these [@ebpd already been
displaced as a result of the fighting in Mogadishu.

181. Many of the displaced from Mogadishu movedthe already
overcrowded settlements that lined the 30 kilometoad between
Mogadishu and Afgooye. UNHCR had estimated thaNavember 2009
there were 610,000 IDPs around Afgooye, 370,00@ratoMogadishu,
150,000 in Galgadud, 70,000 in Galkayo (Puntlagé)000 in Baydhaba
and 51,000 in Hiran. However, due to the securityasion, it was
extremely difficult to verify these figures.

182. The report further noted that half of the ydapon in Somalia was
believed to be in need of humanitarian assistange the continuing
insecurity was preventing the delivery of essendigbplies. In May 2009
militia had attacked a UNICEF warehouse. In Julp2@amps in Jowhar
hosting 49,000 IDPs were cut off from assistancthadNFP was unable to
distribute food due to insecurity. In August 2008l1ICGEF were forced to
suspend the dispatch of hundreds of tons of supfitiethe prevention and
treatment of acute malnutrition. Targeting of hurteran workers has also
affected delivery of aid to needy populations. F2008 to November 2009
some 42 aid workers had been killed, 33 had beeducidd and
10 remained in captivity.

183. In July 2009 al-Shabaab announced a ban oaon#ber of UN
agencies in areas of southern and central Somalderuits control,
including the United Nations Development Agencywaeods the end of
November 2009 al-Shabaab demanded that WFP stoprtingp food into
Somalia from January 2010 and instead buy locadyare, despite the fact
that the country could not meet the food needssgbapulation. Despite the
threats, WFP managed to provide food through l@oal international
partners where security permitted. In the first lo&l2009, WFP provided
food aid to 2.87 million Somalis. UNICEF and otlagencies continued to
provide health care and water, sanitation and lhgaibgrammes in IDP
settlements. However, the security situation hadpaicted these
programmes.

184. Aid work had also been impacted by fundints.clihe USA had
withheld millions of dollars from UN agencies, pig due to a fear that
donations may reach al-Shabaab, which was thowghave growing ties
with al-Qaeda. In November 2009 WFP reported thatfaod supply to
Somalia had been effectively broken as a resuthefUSA’s policy as it
had been the largest donor to the WFP.

185. In September 2009 Oxfam reported that poaitsgaon and the
lack of access to basic services were creatingoigpliealth emergency in
IDP camps. It described the Afgooye camps as “thwldié densest
concentration of displaced people” and describedsttuation as “a human
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tragedy of ‘unthinkable proportions™. The campsrevalso vulnerable to
environmental problems. In October 2009 flash feoddt IDP camps in

Kismayo and Mogadishu and destroyed the makedhefteys of thousands
of people. In Kismayo, rains left an estimated 86,people homeless and
exposed them to mosquitoes and other hygiene-depaitdblems.

186. The report noted that close to 80 percerth®fSomali population
had no access to safe water and nearly 50 percahtnio access to
sanitation. Many displaced women were forced tckwsgl to 10 kilometres
each day to fetch water, increasing the risk oh@eittacked or raped by
militias. IDPs often had to pay to use the latrimethe camps in addition to
paying rent. As a result, many camps were littevéd garbage and faeces,
increasing the incidence of disease.

8. The World Food Programme (“WFP)”
187. On 5 January 2010 the WFP issued a stateemntting that:

“Rising threats and attacks on humanitarian opaematias well as the imposition of
a string of unacceptable demands from armed grobpse made it virtually
impossible for the World Food Programme (WFP) totcwe reaching up to one
million people in need in southern Somalia.

WFP’s humanitarian operations in southern Somatisehbeen under escalating
attacks from armed groups, leading to this padisdpension of humanitarian food
distributions in much of southern Somalia.

WFP’s offices in Wajid, Buale, Garbahare, Afmadadilib and Beletweyne in
southern Somalia are temporarily closed, and fampbkes and equipment have been
moved, along with staff, to safer areas in orderetsure that food assistance
continues to reach as many vulnerable people ashes

188. The Food Security and Nutrition Analysis UfHSNAU) reported
in its Special Brief — Post-Deyr ‘09/10 Analysisugd on 12 February 2010
that Somalia has:

“... 42% of the population, or an estimated 3.2iaril people, in need of emergency
humanitarian assistance and/or livelihood suppatit une 2010. The results indicate
that although there are some positive indicatorteims of the lifting of the livestock
export ban and improved crop and livestock productin southern parts of the
country, the food security and nutrition situationcentral regions remains in crisis,
where 70% of the population require assistance. Siheation is exacerbated by
escalating conflict and displacements, creatingpabteé burden for drought affected
populations in central regions, having to suppbdse recently displaced yet with
reduced access to assistance from aid agencigse theeinsecurity.

Emergency levels of acute malnutrition continudéeoreported, with 1 in 6 children
in Somalia acutely malnourished and in need ofigfistcare. Of these children, 1 in
22 is severely malnourished and at a 9 times iseiaisk of death compared to well-
nourished children. However, in south and centomh&8lia the rates are higher, with 1
in 5 children acutely malnourished of which 1 inigGeverely malnourished. These
national rates of acute malnutrition continue toalpeongst the highest in the world.
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Currently, these rates translate into estimated@®@0children under 5 years of age in
Somalia being acutely malnourished, of which 63,@08 severely malnourished.
More than two thirds of these children are locdtedouth and central Somalia, the
areas most affected by the current conflict. Theppecurrently in crisis include 1.25
million rural people affected by drought, 580,00(an people who struggle with
very high food and non-food prices, and 1.39 millimternally displaced people
(IDPs) who are fleeing from the conflict.”

9. Médicins Sans Frontieres (MSF)

189. In a report of 21 December 2009, entitledgTen under-reported
humanitarian stories of 2009, MSF described thgasdn in Somalia as
follows:

“In 2009, the Somali population continued to falttim to indiscriminate violence,
while severe drought plagued parts of the coumiiltions of people urgently require
health care, yet the enormous gap between the é&itsmalis and the humanitarian
response on the ground continues to widen. Ongainductions and killings of
international and Somali aid workers is thwartinge tefforts of humanitarian
organizations to respond, and the public healtk-carstem remains in near total
collapse.

...The impact of such high levels of violence andetcurity stretches far beyond
MSF’s surgical units, contributing to a generalklaaf access to basic lifesaving
medical care countrywide. MSF’s ability to providesistance was further diminished
when in April two MSF staff members were abductedHuddur in Bakool region
leading to the closure of its largest health ceintrgouth and central Somalia and four
other health posts. In June an MSF employee dieghiexplosion in Belet Weyne,
Hiraan region, which killed 30 other people. InyJuhe heightened insecurity forced
MSF, for the first time in 17 years, to close aitis in its pediatric hospital and three
other health clinics in northern Mogadishu as stedfe forced to flee for their own
safety.

Another major challenge is the lack of qualifieddical staff in Somalia, with so
many health workers among those who have fled tlidence and no medical
universities open. In December 2008, there wag afdope with the graduation of
20 doctors from Benadir University in Mogadishu—first graduating class of new
physicians in two decades. This hope was shortiiwéh the bombing of the next
graduation ceremony on December 3, 2009, killingp28ple, mostly graduates, and
wounding more than 50 others.

The lack of free medical care available throughth& country exacerbates the
health issues people face as a result of chronierppand this year’s severe drought.
Although little reliable data is available at thational level, health-care indicators in
Somalia are among the worst in terms of immunirationaternal mortality,
malnutrition and access to basic health care sesvidccording to the World Health
Organization, women have a one in ten lifetime w$lkdying during pregnancy or
childbirth. One in five children under the age iw&fis acutely malnourished.”
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F. Recent news reports

190. On 16 September 2010 IRIN reported that ptgpewners in
Somalia’s Afgooye corridor were selling the land which thousands of
IDPs had been settled for years, displacing theewaihe new landlords
were building structures for rent, but few couldoed to pay the prices
asked. Some well-placed sources had heard repatgite people buying
the land had links with piracy.

191. On 1 October 2010 the UN News Centre repdhatiaccording to
UNHCR estimates, 410,000 IDPs from Mogadishu hadysbrefuge in the
Afgooye corridor, which represented a consideratteease from 366,000
in September 2009. This increase was thought ta leflection of the
deteriorating security in the city since 2007. ¢idéon to the 410,000 IDPs
living in Afgooye, there were another 55,000 displd people in Dayniile,
north of Mogadishu, 15,200 in the Bal'’cad corridior the northern
periphery of city, and 7,260 others in Kax Shiigaathe western outskirts.
Mogadishu itself had an estimated 372,000 IDPs.

192. The report noted that there had been a ragdnisation of the
Afgooye corridor, which was clearly apparent in thatellite imagery.
Structures in Afgooye were becoming more permaasttopes faded for a
safe return to the capital any time soon. AccordiagUNHCR, living
conditions in the Afgooye corridor were extremel§ficult, with people
struggling to feed themselves and lacking otheicbascessities, while as
the precarious security situation prevented huradait agencies from
accessing those in need. Some assistance wasggetare through local
partners, but the amounts were minuscule compartdttneeds.

193. The Secretary-General's Special Represeatafr Somalia,
Augustine Mahiga, said that without peace in sautlaad central Somalia,
it would be difficult to envisage profound and Ilagt changes in the
precarious human rights situation there, especuaillly regard to the right to
life, and even basic human rights such as the taggfdod, shelter, education
and health.

194. On 3 February 2011 the Guardian reported Sbatalia was once
again facing a malnutrition crisis. An estimated &illion people — about a
third of Somalia’s population — required humanaaraid after the failure of
recent rains and drought had overtaken insecustjha leading cause of
displacement. In fact, it was reported that asressequence of the drought,
the exodus from conflict-racked Mogadishu in recgears had been
reversed, with thousands of people now leaving dbentryside for the
capital in search of food and water.

195. On 17 February 2011 UN News Centre reportatisévere drought
in Somalia was once again exacerbating the hunremitarisis with more
people becoming internally displaced and othersingpwnto refugee camps
across the border in Kenya. Malnutrition rates agnahildren, already



SUFI and ELMI v. THE UNITED KINGDOM JUDGMENT 45

above emergency levels in Somalia, had risen anesamated 2.4 million
people — 32 per cent of the country’s 7.2 millicgople — were in need of
relief aid.

THE LAW

196. Given their similar factual and legal backgrd, the Court decides
that the two applications should be joined pursuanRule 42 § 1 of the
Rules of Court.

. ALLEGED VIOLATION OF ARTICLES 2 AND 3 OF
THE CONVENTION

197. The applicants complained that their rem¢odViogadishu would
expose them to a real risk of being subjected eattnent in breach of
Article 3 of the Convention and/or a violation ofrtikle 2 of the
Convention. Articles 2 and 3 provide, so far asveht, as follows:

“Article 2

1. Everyone’s right to life shall be protectedlay. No one shall be deprived of his
life intentionally save in the execution of a sewte of a court following his
conviction of a crime for which this penalty is pided by law.

Avrticle 3

“No one shall be subjected to torture or to inhunmaindegrading treatment or
punishment.”

They further complained that their removal wouldnstitute a
disproportionate interference with their rights andArticle 8 of the
Convention, which provides:

“1. Everyone has the right to respect for his pgeavand family life, his home and his
correspondence.

2. There shall be no interference by a public aiihavith the exercise of this right
except such as is in accordance with the law amédgssary in a democratic society
in the interests of national security, public safet the economic well-being of the
country, for the prevention of disorder or crimay, the protection of health or morals,
or for the protection of the rights and freedomsibiers.”

198. The Government contested those arguments.
199. The Court considers that it is more appropria deal with the
complaints under Articles 2 and 8 of the Conventiorthe context of its
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examination of the related complaint under Arti8lend will proceed on
this basis $aid v. the Netherlandso. 2345/02, 8§ 37, ECHR 2005-VI,
D. v. the United Kingdom2 May 1997, § 59Reports of Judgments and
Decisions1997-ll; andNA. v. the United Kingdoymo. 25904/07, § 95,
17 July 2008).

A. Admissibility

1. The parties’ submissions

200. The Government submitted that the applichatsfailed to exhaust
domestic remedies as they did not make fresh cldonsasylum under
paragraph 353 of the Immigration Rules HC 395 (asraded) in light of
the developing situation in Mogadishu. They furtlseibmitted that the
second applicant also failed to exhaust domestitedtes as he had not
applied for an order for reconsideration of the lagsy and Immigration
Tribunal’'s decision pursuant to section 103 of Nationality, Immigration
and Asylum Act 2002.

201. Alternatively, the Government submitted thithe applicants’
complaints under Article 3 of the Convention weranifestly ill-founded.

202. The applicants submitted that they had exbkdusll domestic
remedies. First, they submitted that paragraphdd&®ot provide a remedy
which they were required to exhaust, as the ma&ing fresh claim was a
discretionary remedy and not an automatic rightco8dly, even if
paragraph 353 did provide a remedy which they weqeired to exhaust,
the applicants submitted that they were unable d&ara fresh claim as the
content of their claims had already been consideretl they were not in
possession of material which could be consideredbdo“significantly
different” to that previously considered. Thirds the applicants had not
been found to be credible, in practice any frestintlwould have had
virtually no prospect of success.

203. The second applicant further submitted thatdid not seek an
order for reconsideration of the Tribunal’'s deaislzecause he was advised
both by his lawyer, a senior lawyer from the Retudgegal Centre, and
Counsel, a highly experienced asylum practition#rat there were
insufficient grounds on which to challenge the diexi. The Court had
always held that experienced counsel's opiniorhtodffect that a remedy
had no prospect of success was enough to indicateah appeal would not
be successful(d’'Reilly and Others v. Irelandno. 54725/00, 29 July 2004
andH. v. the United Kingdon8 July 1987, Series A no. 120).
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2. The Court’s assessment

204. The Court recalls that the rule of exhaustbdomestic remedies
in Article 35 § 1 of the Convention requires appftits first to use the
remedies provided by the national legal systens thspensing States from
answering before the Court for their acts beforeytthave had an
opportunity to put matters right through their olegal system. The burden
of proof is on the Government claiming non-exhaursto satisfy the Court
that an effective remedy was available in theorg @am practice at the
relevant time, namely, that the remedy was accessibpable of providing
redress in respect of the applicant's complaintd affered reasonable
prospects of success (sé&ev. the United KingdomGC], no. 24724/94,
16 December 1999, § 55). Article 35 must also bglieg to reflect the
practical realities of the applicant’s positionarder to ensure the effective
protection of the rights and freedoms guaranteethbyConventionHilal
v. the United Kingdorfdec.), no. 45276/99, 8 February 2000).

205. The Court has consistently held that merdtioas to the prospects
of success of national remedies do not absolve mplicant from the
obligation to exhaust those remedies (Se&r alia, Pellegrini v. Italy
(dec.), no. 77363/01, 26 May 200B/PP Golub v. Ukraine(dec.),
no. 6778/05, 18 October 2005; aiilosevic v. the Netherland&lec.),
no. 77631/01, 19 March 2002). However, it has alsmccasion found that
where an applicant is advised by counsel that aeamffers no prospects
of success, that appeal does not constitute anctiee remedy
(seeSelvanayagam v. the United Kingdorfdec.), no. 57981/00,
12 December 2002; see albb v. the United Kingdomcited above; and
McFeeley and others v. the United Kingdono. 8317/78, Commission
decision of 15 May 1980, Decisions and Reports (RR)p. 44). Equally,
an applicant cannot be regarded as having failecggxisaust domestic
remedies if he or she can show, by providing rele@d@mmestic case-law or
any other suitable evidence, that an available dgnwéhich he or she has
not used was bound to faiKleyn and Others v. the Netherlanfi3C],
nos. 39343/98, 39651/98, 43147/98 and 46664/9%68 ECHR 2003-VI;
Salah Sheekh v. the Netherlandeo. 1948/04, 88 121 et seq.,
ECHR 2007-... (extracts)).

206. The Court accepts that where there has bsgmificant change in
either the applicant’s circumstances or the coowgiin his country of
origin, making further submissions under paragrapd of the Immigration
Rules could constitute an effective domestic remediych an applicant
would be required to exhaust. However, in the presase the Court recalls
that after the applicants’ complaints were congdeby the Asylum and
Immigration Tribunal, the Tribunal considered a temn of other
complaints by applicants challenging their remawaMogadishu. Prior to
the Country Guidance decision &M & AM (Somalia) which was
promulgated towards the end of 2008, the Tribursad bonsistently held
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that the situation in Mogadishu, and in Somalia egally, was not
sufficiently grave to place anyone being returniedsk of serious harm and
that members of majority clans could still lookth®ir clan for protection.
As the first applicant’s claim to be a member afmaority clan had not
been believed and the second applicant had acctdetie was a member
of a majority clan, the Court does not accept thate was a reasonable
prospect that the Secretary of State for the Horapaiment would have
accepted any further submissions by the applicamtamounting to fresh
claims for asylunprior to the decision iM & AM (armed conflict: risk
categories) Somali€G [2008] UKAIT 00091.

207. InAM & AM (Somalia)the Asylum and Immigration Tribunal
found that the situation in Mogadishu had changgdifscantly and that it
was no longer a safe place to live for the majomty its citizens.
Nevertheless, it also found that it would be pdssitor persons from
Mogadishu to relocate safely within Somalia. Inwief this finding, the
Court considers it likely that even if the applitarhad made further
representations following the decisionAM & AM (Somalia) and even if
the Secretary of State had considered those rejia¢i®ms to amount to a
fresh claim for asylum, such a claim would not haeen successful as the
applicants would have been considered to have madntrnal flight
alternative within Somalia.

208. Consequently, in the circumstances of thegmiecase, the Court
does not consider that paragraph 353 of the ImriigraRules HC 396
(as amended) provided the applicants with an efiealomestic remedy
which offered reasonable prospects of successhdtetore rejects the
Government’'s submission that the applicants fatledexhaust domestic
remedies on account of the fact that they did nadken further
representations to the Secretary of State for thiméiDepartment when the
situation in Somalia worsened.

209. With regard to the Government's submissioat tthe second
applicant failed to exhaust domestic remedies aslitienot apply for an
order for reconsideration, the Court recalls tratwas advised by a senior
lawyer from the Refugee Legal Centre and by expe&d counsel that such
an application would have had no realistic prospécuccess. The Court
notes that both the lawyer and counsel advisingsdo®nd applicant were
senior and experienced specialists in the immignaéind asylum fields. In
these circumstances, the Court has no hesitati@omeluding that it was
“settled legal opinion” that the applicant wouldtiave succeeded in an
application for reconsideration.

210. The Court therefore also rejects the Goventsmesubmission that
the second applicant failed to exhaust an effectivmestic remedy by
failing to apply for reconsideration of the Tribuisalecision.

211. Finally, the Court recalls that the Governtrigawve also submitted
that the applicants’ complaints are manifestlyfollnded. The Court
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considers that this submission raises questionshwéiie closely linked to
the merits of the case. It will therefore deal witiat submission in its
examination of the merits below. It further nothattthe application is not
inadmissible on any other grounds. It must theeefir declared admissible.

B. Merits

1. General principles applicable in expulsion case

212. It is settled case-law that Contracting Stdtave the right as a
matter of international law and subject to thesaty obligations, including
the Convention, to control the entry, residence amgulsion of aliens
(Uner v.the Netherland$GC], no. 46410/99, § 54, ECHR 2006-....;
Abdulaziz, Cabales and Balkandali v. the Uniteddg¢iom judgment of
28 May 1985, Series A no. 94, p. 34, 8 Bdyjlifa v. France judgment of
21 October 1997Reports1997-VI, p. 2264, § 42). The right to political
asylum is also not contained in either the Conwentor its Protocols
(Salah Sheekhcited above, 8 135, with further authorities). wéwer,
expulsion by a Contracting State may give risertasaue under Article 3,
and hence engage the responsibility of that Statkeruthe Convention,
where substantial grounds have been shown forviedjethat the person
concerned, if deported, faces a real risk of besnbjected to treatment
contrary to Article 3. In such a case, Article 3pilas an obligation not to
deport the person in question to that count8agdi v. Italy [GC],
no. 37201/06, § 125, 28 February 2008). As theipiadn of torture and of
inhuman or degrading treatment or punishment islabe irrespective of
the victims conduct, the nature of the offencegatdy committed by the
applicants is irrelevant for the purposes of Aei@ (seeChahal v. the
United Kingdom judgment of 15 November 199Reports1996-V, 8 79;
and Saadi v. Italy cited above, § 127). Consequently, the condudhef
applicants, however undesirable or dangerous, ¢dmtaken into account
(Saadi v. ltalyfGC], § 138).

213. The assessment whether there are substgrdialds for believing
that the applicant faces such a real risk inewtabhuires that the Court
assess the conditions in the receiving country nsgjaihe standards of
Article 3 of the ConventionMamatkulov and Askarov v. Turké@C],
nos. 46827/99 and 46951/99, § 67, ECHR 2005-1) s&tstandards imply
that the ill-treatment the applicant alleges he faite if returned must attain
a minimum level of severity if it is to fall withithe scope of Article 3. The
assessment of this is relative, depending on altiftumstances of the case
(Hilal v. the United Kingdomno. 45276/99, § 60, ECHR 2001-11). Owing
to the absolute character of the right guarantaettle 3 of the Convention
may also apply where the danger emanates from mereo groups of
persons who are not public officials. However, mishbe shown that the
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risk is real and that the authorities of the recgjvState are not able to
obviate the risk by providing appropriate protecti¢H.L.R. v. France
judgment of 29 April 1997Reports1997-1ll, § 40).

214. The assessment of the existence of a r&ahmisst necessarily be a
rigorous one (se€hahal v. the United Kingdonudgment of 15 November
1996,Reports1996-V, 8§ 96; andaadi v. Italy cited above, § 128). It is in
principle for the applicant to adduce evidence bépaf proving that there
are substantial grounds for believing that, if theasure complained of
were to be implemented, he would be exposed toah rigk of being
subjected to treatment contrary to Article 3 (See. Finland no. 38885/02,
8§ 167, 26 July 2005). Where such evidence is adHuteis for the
Government to dispel any doubts about it.

215. If the applicant has not yet been extraddedeported when the
Court examines the case, the relevant time wilthas of the proceedings
before the Court (se®aadi v. Italy cited above, § 133). A full arek nunc
assessment is called for as the situation in atopwi destination may
change in the course of time. Even though the tdsto position is of
interest in so far as it may shed light on the enftrisituation and its likely
evolution, it is the present conditions which aeeidive and it is therefore
necessary to take into account information thatdwase to light after the
final decision taken by the domestic authoritiese(Salah Sheekhcited
above, § 136).

216. The foregoing principles, and in particulae need to examine all
the facts of the case, require that this assessmerst focus on the
foreseeable consequences of the removal of thecappto the country of
destination. This in turn must be considered in light of the general
situation there as well as the applicant’s persomalmstances\Milvarajah
and Others v. the United Kingdofmudgment of 30 October 1991, Series A
no. 215, § 108). In this connection, and wheres itelevant to do so, the
Court will have regard to whether there is a gdnsitaation of violence
existing in the country of destination.

217. InVilvarajahv. the United Kingdornthe Court appeared to suggest
that a mere situation of general instability woaldy give rise to a breach
of Article 3 of the Convention if there was eviderto demonstrate that the
applicant’s personal situation was worse than ttfidhe generality of other
members of his groupV(lvarajah v. the United Kingdomcited above,
§ 111). However, inN.A. v. the United Kingdonthe Court expressly
considered its earlier decision Wilvarajah v. the United Kingdonand
concluded that it should not be interpreted sooaseduire an applicant to
show the existence of special distinguishing fesgtuf he could otherwise
show that the general situation of violence in¢bantry of destination was
of a sufficient level of intensity to create a reak that any removal to that
country would violate Article 3 of the ConventioN.A. v. the United
Kingdom cited above, 88 115 — 116). To insist in suchesathat the
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applicant show the existence of such special djatghing features would
render the protection offered by Article 3 illusofM.A. v. the United
Kingdom cited above, § 116). Moreover, such a finding Mocall into
guestion the absolute nature of Article 3, whichhbits in absolute terms
torture and inhuman or degrading treatment or umnéent.

218. Therefore, followingNA v. the United Kingdojthe sole question
for the Court to consider in an expulsion case tseter, in all the
circumstances of the case before it, substantialrgis have been shown for
believing that the person concerned, if returneduld face a real risk of
being subjected to treatment contrary to Articlef3he Convention. If the
existence of such a risk is established, the agpiie removal would
necessarily breach Article 3, regardless of whetiherisk emanates from a
general situation of violence, a personal charetierof the applicant, or a
combination of the two. However, it is clear thatt revery situation of
general violence will give rise to such a risk. Ba contrary, the Court has
made it clear that a general situation of violewcelld only be of sufficient
intensity to create such a risk “in the most exgazases” where there was a
real risk of ill-treatment simply by virtue of andividual being exposed to
such violence on return (ibid., § 115).

219. Accordingly, in the present case the Courstnaxamine whether
substantial grounds have been shown for believirag the applicants, if
deported, would face a real risk of being subjettetteatment contrary to
Article 3. In doing so, it will first consider thgeneral situation both in
Mogadishu, which will be the point of their retuiand in the remainder of
southern and central Somalia before focusing on tbeeseeable
consequences of removal for each of the applicktdeever, before it can
begin its assessment of risk on return, it mustesidtwo preliminary issues
which have arisen in the present case: first, thlationship between
Article 3 of the Convention and article 15(c) oétQualification Directive,
and secondly, the weight to be attached to cowefpprts which primarily
rely on information provided by anonymous sources.

2. The relationship between Article 3 of the Cotiom and article
15(c) of the Qualification Directive

(8) The parties’ submissions

220. The applicants suggested that article 15@9 @learly intended to
provide for situations falling short of the proiect provided both by
article 15(b) of the Qualification Directive andtiste 3 of the Convention.
They therefore accepted that there might be sonsarstances in which a
serious threat to a civilian’s life or person byasen of indiscriminate
violence would not, without more, be sufficientdonstitute a violation of
Article 3 of the Convention. However, they subndttbat in the context of
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their proposed removal, the threat presented weak #wat the threshold
envisaged ifNA v. the United Kingdorad been exceeded.

221. The Government submitted that both the ECHIgafaji and the
Court of Appeal iQD (Iraq) v Secretary of State for the Home Deparitn
had correctly adopted the approach that articlee)16{ the Qualification
Directive was distinct from Article 3 of the Contam and, as such, it
enabled Member States of the European Union te pffeection to asylum
seekers over and above the minimum standards irdmsArticle 3.

222. In particular, the Government submitted thet interpretation was
consistent with the overall objective of the Quedifion Directive, which
was to set “minimum standards for the qualificatiesmd status of third
country nationals or stateless persons as refugeeas persons who
otherwise need international protection and thetesanof the protection
granted”. As such, it combined the traditional enid contained in the
Geneva Convention with the concept of “subsidiargtgction status”,
which drew together the international obligatiorM#mber States as set out
in the European Convention on Human Rights with theoader
humanitarian practices adopted by Member Statesarttsvindividuals
manifestly in need of protection who did not neeeibg qualify under either
Convention.

223. The fact that the European Union had adoptbtbader scope for
subsidiary protection did not mean that the sammulshnecessarily be
transplanted into Article 3. That was not what waended by the adoption
of the Directive, which clearly chose a wider scapan that of the
Convention. Rather, the Government submitted thaiore broadly-based
standard of protection adopted by the European mJmught not be
appropriate across the wider membership of the Cbunsf Europe,
particularly in the absence of the express agreemkrthe Contracting
States.

224. Allied to this, the Government submitted that rigours of the
Qualification Directive were mitigated by a numiaérexclusions set out in
article 17 which were based on the conduct of ta#vidual. However, if
article 15(c) were to be subsumed into Article 3o Convention, these
exclusions would not similarly be incorporated.

(b) The Court’s assessment

225. InElgafaji the ECJ held that article 15(c) would be violatdtkere
substantial grounds were shown for believing theitvdian, returned to the
relevant country, would, solely on account of hissgnce on the territory of
that country or region, face a real risk of beindpjected to a threat of
serious harm. In order to demonstrate such a réskvas not required to
adduce evidence that he would be specifically tadyby reason of factors
particular to his personal circumstancdslgafaji, cited above, 8§ 35).
Nevertheless, the ECJ considered that such a iettuatvould be
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“exceptional” and the more the applicant could shtat he was
specifically affected by reason of factors pareulto his personal
circumstances, the lower the level of indiscrimenatolence required for
him to be eligible for subsidiary protectioBlgafaji, cited above, § 39).

226. The jurisdiction of this Court is limited tee interpretation of the
Convention and it would not, therefore, be appprifor it to express any
views on the ambit or scope of article 15(c) of @walification Direction.
However, based on the ECJ’s interpretatiorElgafaji, the Court is not
persuaded that Article 3 of the Convention, asrpreted inNA, does not
offer comparable protection to that afforded undiee Directive. In
particular, it notes that the threshold set by bptovisions may, in
exceptional circumstances, be attained in consegueh a situation of
general violence of such intensity that any perbemg returned to the
region in question would be at risk simply on actoaf their presence
there.

3. The weight to be attached to the report offfee-finding mission to
Nairobi (see paragraph 80, above)

(a) The parties’ submissions

227. The applicants submitted that followildgA. v. the United
Kingdom no. 25904/07, 88 118 — 122, 17 July 2008, littteno weight
should be attached to the report of the fact-figadmssion as it did not visit
Somalia, did not appear to contact anyone in S@nahd the majority of
“sources” were anonymous, identified only as “aternational NGO,
“a diplomatic source”, or “security advisors”. Nafarmation was provided
about the extent of the sources’ presence in Sartakir roles within their
respective organisations, or the type of work ifif)athat they carried out in
Somalia. This was of particular concern on accairthe fact that so few
international NGOs and diplomatic missions had @m@gence in Somalia.

228. In response, the Government submitted thelt suaticisms were
misplaced and unjustified. Although they acknowkedighat the mission
did not travel to Somalia, they claimed that thiaswpursuant to advice
provided by the Foreign and Commonwealth Officechivarned British
nationals against travel to Somalia. The Missiomtwiastead to Nairobi,
which was the location of the African Headquariafrshe United Nations,
the location of the highest concentration of irgerxernmental and
non-governmental organisations operating in andh waily contact to the
situation in Somalia. In Nairobi, the Mission wdseato interview a number
of contacts who had recently returned to NairobimfrSomalia, some of
whom had been in Somalia for a number of weeks ha period
immediately preceding the mission.

229. The Government further acknowledged thanbgority of sources
were not named in the report. However, they sulechithat anonymity had
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been granted at the sources’ request as they wapemmed about the risk to
their operations and staff and they asked the Goueke notice of the fact
that the sources cited in the report by the NoramgDirectorate of
Immigration were also anonymous.

(b) The Court’s assessment

230. In assessing the weight to be attributed @antty material,
consideration must be given to its source, in paldr its independence,
reliability and objectivity. In respect of reporthe authority and reputation
of the author, the seriousness of the investigatlphnmeans of which they
were compiled, the consistency of their conclusiand their corroboration
by other sources are all relevant consideratidbaadi v. Italy [GC],
no. 37201/06, § 143, ECHR 2008-... add. v. the United Kingdoneited
above, § 120).

231. The Court also recognises that consideratiast be given to the
presence and reporting capacities of the authtireomaterial in the country
in question. In this respect, the Court observed States (whether the
respondent State in a particular case or any o@wmtracting or non-
Contracting State), through their diplomatic missicand their ability to
gather information, will often be able to provideaterial which may be
highly relevant to the Court’'s assessment of thee deefore it. It finds that
the same consideration must apg@yfortiori, in respect of agencies of the
United Nations, particularly given their direct ass to the authorities of the
country of destination as well as their abilitycrry out on-site inspections
and assessments in a manner which States and w~emgtental
organisations may not be able to do.

232. The Court appreciates the many difficulti@gsefl by governments
and NGOs gathering information in dangerous andtilel situations. It
accepts that it will not always be possible forastigations to be carried out
in the immediate vicinity of a conflict and, in $ucases, information
provided by sources with first-hand knowledge @& $ituation may have to
be relied on. The Court will not, therefore, disxefa report simply on
account of the fact that its author did not visie tarea in question and
instead relied on information provided by sources.

233. That being said, where a report is whollyargl on information
provided by sources, the authority and reputatibthose sources and the
extent of their presence in the relevant area éllrelevant factors for the
Court in assessing the weight to be attributechér tevidence. The Court
recognises that where there are legitimate secuahcerns, sources may
wish to remain anonymous. However, in the absericang information
about the nature of the sources’ operations inréhevant area, it will be
virtually impossible for the Court to assess threlrability. Consequently,
the approach taken by the Court will depend on dbesistency of the
sources’ conclusions with the remainder of the latoée information. Where
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the sources’ conclusions are consistent with atbantry information, their
evidence may be of corroborative weight. Howeues, Court will generally
exercise caution when considering reports from wmamus sources which
are inconsistent with the remainder of the infoiprabefore it.

234. In the present case the Court observes lieatléscription of the
sources relied on by the fact-finding mission igu@ As indicated by the
applicants, the majority of sources have simplynbgescribed either as “an
international NGO”, “a diplomatic source”, or “acseity advisor”. Such
descriptions give no indication of the authorityreputation of the sources
or of the extent of their presence in southern @mtral Somalia. This is of
particular concern in the present case, whereateepted that the presence
of international NGOs and diplomatic missions irutbern and central
Somalia is limited. It is therefore impossible tbe Court to carry out any
assessment of the sources’ reliability and, as resemuence, where their
information is unsupported or contradictory, theu@@ds unable to attach
substantial weight to it.

4. The security situation in Mogadishu

(a) The parties’ submissions

235. The applicants submitted that there had berasing violence in
Mogadishu following the withdrawal of Ethiopian &qms in January 2009.
Human Rights Watch described how Mogadishu had hesn apart by
“indiscriminate warfare”, while UNHCR reported thaoth al-Shabaab and
Hizbul Islam had been accused of using the civijpapulation as human
shields. In 2010 the Asylum and Immigration Tribuira AM (Somalia)
held that the situation in Mogadishu was such ¢vatyone except possibly
prominent businessmen or senior figures in thergency or in powerful
criminal gangs would be at risk if returned theseg paragraph 66, above).
The background information post-datidgM (Somalia)showed that the
situation had since deteriorated (see, for exangaeagraphs 121, 123 and
127, above).

236. The applicants submitted that the numberivalian casualties in
Mogadishu had been immeasurable and the levebtdénde was only set to
increase. They had obtained a witness statememt &r®/1r Kahiye Alim, a
lawyer who had recently spoken with both Generah&tl Jumal Geedi, the
Chief of Army Staff, and Mr Warsame Mohammed Hasdhe Second
Deputy Mayor of Mogadishu. Mr Alim had been infomnghat with the
assistance of the new Ugandan troops, the Tranaltfeederal Government,
with the assistance of AMISOM, intended to go om diffensive and retake
those parts of Mogadishu which were under the obmwtr al-Shabaab. He
had also been informed that following the attempmadtide bombings at
Mogadishu International Airport on 9 September 2Ghé airport had been
subject to daily shelling and bombing.
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237. The applicants therefore submitted that tlggscriminate violence
in Mogadishu was currently at such a level of istBnas to pose a risk to
the life or person of any civilian in the capital.

238. The Government submitted, with reference e most recent
country reports, that Mogadishu was by no meansoagb area”. On the
contrary, a number of sources interviewed by tloe-fiading mission had
emphasised that, despite the dangers, there wWiaa stibstantial degree of
normality in Mogadishu and that the risk to ciuigaappeared to be from
being caught up in the crossfire and not from bespgcifically targeted
(see paragraph 87, above).

239. The Government further argued that al-Shalbaabbecome more
sophisticated under the influence of foreign jilsésland, as a consequence,
the risks they posed to the general civilian popellappeared to have
lessened. In particular, they referred to the repbthe recent fact-finding
mission, which indicated that al-Shabaab was nosgetang its attacks
specifically against Transitional Federal Governtmnemd AMISOM
interests (see paragraph 83, above). The Governaientreferred to the
report of the Norwegian Directorate of Immigratiomhich indicated that
although conditions varied significantly across feliént areas of
Mogadishu, in the areas controlled by al-Shabaeletiwvere some positive
signs, high levels of law and order (see paragfdgh above).

240. Consequently, the Government contended thatetwere no
substantial grounds for believing that the applisaremoval to Mogadishu
would give rise to a real risk of ill-treatment ¢@ry to Article 3 of the
Convention.

(b) The Court’s assessment

241. In the present case the applicants subntiti#dthe indiscriminate
violence in Mogadishu was of a sufficient leveliofensity to pose a real
risk to the life or person of any civilian in thapstal. Although the Court
has previously indicated that it would only be tite most extreme cases”
that a situation of general violence would be dfiskent intensity to pose
such a risk, it has not provided any further guadaan how the intensity of
a conflict is to be assessed. However, the Coudllethat the Asylum and
Immigration Tribunal had to conduct a similar assesnt inAM and AM
(Somalia)(cited above), and in doing so it identified tloldwing criteria:
first, whether the parties to the conflict wereneitemploying methods and
tactics of warfare which increased the risk of lawi casualties or directly
targeting civilians; secondly, whether the useusfirsmethods and/or tactics
was widespread among the parties to the confllutdly, whether the
fighting was localised or widespread; and finatlye number of civilians
killed, injured and displaced as a result of tlghting. While these criteria
are not to be seen as an exhaustive list to beeapiol all future cases, in
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the context of the present case the Court consitteas they form an
appropriate yardstick by which to assess the lef/elolence in Mogadishu.

242. It is not in dispute that towards the en@@®8 Mogadishu was not
a safe place to live for the great majority ofaiszens. In the most recent
Country Guideline determinatio®M & AM (Somalia)(cited above), the
then Asylum and Immigration Tribunal carefully catesed the intensity of
the fighting, the security situation and the extafit the population
displacement and concluded that the armed comnflistogadishu amounted
to indiscriminate violence of such a level of séyeais to place the majority
of the population at risk of serious harm. Howewedid not rule out that
there might be certain individuals who on the fanight be considered to
be able to live safely in the city, for examplehey had close connections
with powerful actors in Mogadishu, such as prominbasinessmen or
senior figures in the insurgency or in powerfuhanal gangs.

243. The objective information would appear to grsgy that the
situation in Mogadishu improved in 2009. The Unikddgdom Border and
Immigration Agency Operational Guidance Note ofuly 2010 indicated
that a fall in clashes between government troopkisurgents had led to a
substantial drop in the numbers of civilians killedfighting in Mogadishu
in 2009 (see paragraph 99, above). This conclusias offered some
support by the report of the Norwegian Directo@témmigration Country
of Origin Centre, which recorded that although tnalian population of
Mogadishu was still the victim of indiscriminateoience, it was “to a
slightly lesser extent than previously” (see paapbrlll, above).

244. Nevertheless, the most recent reports irglitdaat all significant
parties to the conflict have continued to engagmdiscriminate violence,
conducting numerous mortar attacks against enemgegoin densely
populated areas of Mogadishu without regard to divédian population.
Moreover, all parties have continued to use mortgitiout spotters or
guidance systems, firing indiscriminately in thengel direction of
opposition fire or bombarding areas such as Bakéasket which were
considered to be opposition strongholds (see papagr82, 123, 127, 132,
137, 139-140 and 160, above).

245. Furthermore, the reports indicate that theursty situation in
Mogadishu deteriorated in 2010. On 9 September 20th@
Secretary-General of the United Nations reportedt tholatility and
insecurity had increased in Mogadishu (see paragi&3, above) and on
16 September 2010 Shamsul Bari, the IndependergrExeported that at
the time of drafting his report fighting had oncgae broken out in
Mogadishu and hospitals were swamped with war-wedn@ee paragraph
127, above). Estimates of civilian casualties argpldced persons vary
from one report to another. The Secretary Genexpbrted that from
20 March 2010 to 11 July 2010 approximately 1,6@0ian casualties had
been admitted to the two main hospitals in Mogadi@ee paragraph 123,
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above). In addition, 179,000 people had been displain Mogadishu
during the first quarter of 2010 and a further ©9,Qpeople had been
displaced during the second quarter. The UNHCR rtegothat 20-50
civilians were dying each week in Mogadishu and thare had been over
900 civilian casualties in Mogadishu in March andprih 2010
(see paragraph 132, above). Amnesty InternationBtiefing Paper of
18 October 2010 suggested that a further 230 anslihad been killed and
400 injured in fighting during the last week of Aigg 2010 and the first
week of September 2010 and that 42,400 people bad Hisplaced from
around and within Mogadishu since 23 August 20H® (saragraphs 145
and 148, above). Meanwhile, the Independent Exgderred to statistics
produced by the Elman Peace Centre of Somalia, hwhecorded that
918 civilians had died in the first seven month2010 and a further 2,555
were injured (see paragraph 127, above).

246. Whatever the precise figures, it is cleat #ixace the beginning of
2010 the ongoing fighting in Mogadishu has resultedthousands of
civilian casualties and the displacement of hunslidthousands of people.
Although there were reports that al-Shabaab’s dachiad become more
sophisticated following the recruitment of foreigighters, none of the
reports suggested that the use of new tacticsrhady way reduced the risk
to civilians. On the contrary, one source told thet-finding mission that
the new tactics introduced by foreign fighters ual@dd random attacks on
civilians (see paragraph 83, above). The repottt@iNorwegian Directorate
also suggested that the professionalisation ohab8ab operations resulted
in their being implemented with “greater brutalit{See paragraph 112,
above).

247. The situation in Mogadishu has been descrilyethe Norwegian
Directorate as unpredictable, capable of changimg ao daily basis
(see paragraphs 110 and 118, above). While it waplgear that at any
given time the fighting is more intense in someaaréhan in others, the
report of the Norwegian Directorate indicated tha power balance in
districts and urban areas could change almost flasnto day and, as a
consequence, information on area control could fecout of date very
quickly (see paragraph 110, above). In particulas, report described how
one area which had previously been considered wafe now “shot to
pieces” and all its inhabitants had fled (see paaly 118, above).

248. The Court considers that the large quanfigbgective information
overwhelmingly indicates that the level of violente Mogadishu is of
sufficient intensity to pose a real risk of treattheeaching the Article 3
threshold to anyone in the capital. In reaching tlunclusion the Court has
had regard to the indiscriminate bombardments aildang offensives
carried out by all parties to the conflict, the cregptable number of civilian
casualties, the substantial number of personsatisgl within and from the
city, and the unpredictable and widespread natltieecconflict.
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249. The Court notes that iAM & AM (Somalia)the Asylum and
Immigration Tribunal left open the possibility thegrtain individuals who
were exceptionally well-connected to “powerful astoin Mogadishu
might be able to obtain protection and live safalyhe city. The Court has
not received any submissions specifically addressedhis issue and
observes that it is one on which the country repbave been largely silent.
As Article 3 requires the decision-maker to focus the foreseeable
consequences of removal for each individual apptiagawould not exclude
that it might be shown that a well-connected indlisl would be protected
in Mogadishu. However, it considers it likely ththts would be rare. First,
in the light of the Tribunal decision it would agpehat only connections at
the highest level would be in a position to aff@dch protection. For
example, it would not be enough to show that anviddal was a member
of a majority clan. Secondly, it recalls that HH (Somalia) and Others
v Secretary of State for the Home Departni@dtl0] EWCA Civ 426 the
Court of Appeal found that an applicant who had Ime¢n to Somalia for
some time was unlikely to have the contacts necgstn afford him
protection on return. It is therefore unlikely treContracting State could
successfully raise such an argument unless theidudil in question had
recently been in Somalia.

250. Consequently, the Court concludes that theenga in Mogadishu
is of such a level of intensity that anyone in ¢thtg, except possibly those
who are exceptionally well-connected to “powerfaicas”, would be at real
risk of treatment prohibited by Article 3 of the iG@ntion.

5. Conditions in southern and central Somalia $alé¢ Mogadishu)

(a) The parties’ submissions

251. The applicants submitted that it would beeahstic for them to
travel to another part of southern and central Siama@he entry point to
Somalia was Mogadishu International Airport andaasonsequence of the
intense level of violence prevalent in and arounogitlishu, travelling, or
attempting to travel, from the airport to anothartpf southern and central
Somalia would expose them to a real risk of treatm@roscribed by
Article 3.

252. The applicants relied on the UNHCR Eligifil@uidelines, which
did not consider that there was any internal flightrelocation alternative
available inside southern and central Somalia. Uginout 2009 and 2010
there had been widespread violence throughout tkgiom and
UNHCR considered that there was substantial evileot generalised
violence resulting in indiscriminate harm (see gaaphs 132 - 134, above).

253. In addition to the high levels of violencherte had also been a
marked increase in detention, torture, unlawfuirgl and “ruthless attacks”
in both Mogadishu and elsewhere in southern anttaleédomalia. Amnesty
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International reported a worrying trend of indivadlsl stoned to death,
publicly shot dead, amputated and flogged on tlikersr of quasi-judicial
bodies operated by local leaders linked to armexlijgg (see paragraphs
164 - 168, above).

254. The applicants further submitted that if meéd to Mogadishu
there was at least a reasonable likelihood thatwwild be forced into IDP
camps and the dire humanitarian conditions in tlteeseps and makeshift
settlements therefore had to be taken into acciouassessing compliance
with Article 3.

255. As the IDP camps and settlements were viytuiaéscapable, the
applicants argued that they were similar to debenteamps and, as such, the
Court should apply by analogy its jurisprudencedatention conditions.
The applicants argued that the conditions in thepsaand settlements
resembled, but were very much worse than, conditwinich the Court had
found to violate Article 3 in respect of detainegse, for example,
Dougoz v. Greege no. 40907/98, ECHR 2001-lIPeers v. Greege
no. 28524/95, ECHR 2001-11§.D. v. Greeceno. 53541/07, 11 June 2009,
Riad and Idiab v. Belgiupnos. 29787/03 and 29810/03, ECHR 2008-...
(extracts) andAl-Agha v. Romaniano. 40933/02, 12 January 2010). They
lacked the basic necessities of life such as fe@der and healthcare. The
level of violence, including violence against womamd children, meant
that many lived in constant fear for their lives pinysical safety. In
addition, although 70 percent of people locatethéncentral Somalia region
were in need of humanitarian assistance, UNHCR atiter NGOs
experienced insuperable difficulties in accessiranynkey locations. The
applicants therefore submitted that being forcedhdwe recourse to these
camps would engage the United Kingdom'’s resporitséslunder Article 3
of the Convention.

256. The Government submitted that outside Mogadismuch of
southern and central Somalia was controlled byhalb&ab. Recent reports,
including that of the fact-finding mission, indiedt that these areas were
more stable and that harvests had increased. Thier@uent accepted that
the increased stability has carried with it an@ase in human rights abuses,
apparently arising from the extreme nature of aftab’s interpretation
and application of Sharia law. However, they codeghthat civilians would
be safe provided that they “followed the rules”.

257. The Government observed that according tenteceports, the
travel situation within Somalia had improved sigrahtly since early 2009.
Members of the diaspora flew to Mogadishu regulanith an established
route from Nairobi carrying thousands of passengershe first eight
months of 2010. From information provided to thetfnding mission it
appeared that although returning Somalis would liysdsave to make
arrangements with family members to be met on ttedurn, armed escorts
were not necessarily needed. In fact, evidence esigd that Somali
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citizens could use taxis to travel from the airgorthe city (see paragraphs
84 - 85, above).

258. The Government submitted that security had ahproved with
regard to travel between the different regions om8&lia and the general
impression was that the population could move yréelboth Government
controlled areas and areas controlled by otherpgoltmproved security
was in part due to the removal of many roadblogdthough checkpoints
still operated, most of these were operated byhab&ab in order to check
persons and goods and to ensure that its stramisl codes were being
enforced. This, combined with the fact that al-$@bwas reported to have
largely eradicated crimes such as robbery, thefd @anditry, had
contributed to the reduction in the risks of tréwgl (see paragraph 90,
above).

259. Insofar as the applicants were relying on*“the2” humanitarian
conditions in Somalia as creating the risk of ndatment contrary to
Article 3 of the Convention, the Government subaditthat the principles
established irN. v. the United KingdoniGC], no. 26565/05, 88 42 — 45,
27 May 2008 were applicable. Therefore, humanmaganditions would
only reach the threshold of Article 3 if the circstiances obtaining in the
receiving State were “very exceptional”, it wasdhiy probable” that the
applicant would not have access to the basic nitiesssf life, and that
these deficiencies would result in an immediateedhrto life or the
impossibility of maintaining human dignity.

260. The Government accepted that the humanitasiémation in
Somalia was undoubtedly grave. However, they betlethat recent
reporting highlighted more positive signs. For ep&m according to
UNHCR statistics, there were considerably fewerptean the Afgooye
Corridor than there had been previously and a imédkmed international
source had told the Norwegian Directorate of Imatign that the actual
number might be even lower as there was evidenceugmest that the
internal refugee figures were exaggerated.

261. Indeed, the fact-finding mission had indidateat the Afgooye
Corridor was taking on a more permanent charaet@h an increasing
number of businesses operating in the area. Oeeviatvee had recorded
that satellite pictures showed evidence of settlurpanisation and normal
life (see paragraph 95, above). Away from the AigoGorridor, there were
a limited number of IDP settlements as it was neamemon for displaced
persons to find homes with relatives in other aréashis regard, the clan
system remained important as clan members weream@épto share
resources as far as possible.

262. The Government also noted that the recenbortieg had
consistently identified an increase in human rigtitsses in areas controlled
by al-Shabaab, based largely on that group’s exramerpretation and
application of Sharia law. Women in particular werensidered to be
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particularly at risk of human rights abuses, altffouhere was also a
significant risk to men and children of forced rgtment. However, the
Government submitted that while the al-Shabaalbnregivas undoubtedly
repressive, there was evidence to suggest thae twb® abided by their
rules could live their day to day lives freely (g@@agraph 92, above).

263. The Government therefore submitted that tine dumanitarian
conditions which the applicants might face on nmetior Somalia would not
cross the “very exceptional” threshold as they dahow no more than a
speculative risk, based on a “worst case scenario”.

264. Consequently, the Government submitted that level of risk
likely to be faced by the applicants if they weoettavel from Mogadishu
into central or southern Somalia was not suffickentonstitute a breach of
Article 3.

(b) The Court’s assessment

a. The internal flight alternative

265. The Court observes that in the present tes&overnment intends
to return both applicants to Mogadishu. However,cannot limit its
consideration of the risk on return to an assessmeihe conditions in
Mogadishu as the Asylum and Immigration Tribunalrfd that despite the
existence of a real risk of serious harm in thetegat would be possible
for the applicants to relocate to a safer regiosoathern or central Somalia.

266. In the United Kingdom an application for asylor for subsidiary
protection will fail if the decision-maker considethat it would be
reasonable — and not unduly harsh — to expect pipdicant to relocate
(Januzi, Hamid, Gaafar and Mohammed v SecretarytaitkSor the Home
Department[2006] UKHL 5 andAH (Sudan) v Secretary of State for the
Home Departmeni2z007] UKHL 49). The Court recalls that Article ®ek
not, as such, preclude Contracting States fromingaceliance on the
existence of an internal flight alternative in thessessment of an
individual’s claim that a return to his countryarigin would expose him to
a real risk of being subjected to treatment progctiby that provision
(Salah Sheekh v. the Netherland®. 1948/04, § 141, ECHR 2007-I
(extracts)Chahal v. the United Kingdam5 November 1996, § 9Beports
of Judgments and Decisiori996-V andHilal v. the United Kingdom
no. 45276/99, 88 67 — 68, ECHR 2001-1l). Howeviee, Court has held that
reliance on an internal flight alternative does afféct the responsibility of
the expelling Contracting State to ensure thagaty@icant is not, as a result
of its decision to expel, exposed to treatment reoptto Article 3 of the
Convention $alah Sheekh v. the Netherlands#ted above, § 141 and
T.l. v.the United Kingdom(dec.), no. 43844/98, ECHR 2000-III).
Therefore, as a precondition of relying on an maérflight alternative,
certain guarantees have to be in place: the pdmsdre expelled must be
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able to travel to the area concerned, gain adneittamd settle there, failing
which an issue under Article 3 may arise, the nsaref in the absence of
such guarantees there is a possibility of his enpdip in a part of the
country of origin where he may be subjected tardatment $alah Sheekh
v. the Netherland<ited above, § 141).

267. Although it is clear that Somali nationalsulebnot be able to gain
admittance to Somaliland or Puntland unless thesevi®rn there or had
strong clan connections to the region (see paragrap and 103, above),
the Court is not aware of the existence of anylamaibstacles which would
prevent a Somali returnee from gaining admittanceanother part of
southern and central Somalia. However, in viewhef humanitarian crisis
and the strain that it has placed both on indiMgl@ad on the traditional
clan structure, in practice the Court does not ictemghat a returnee could
find refuge or support in an area where he haslosedamily connections
(see paragraphs 114, 119 and 138, above). If anestieither has no such
connections or if he could not safely travel toaara where he has such
connections, the Court considers it reasonablyyikeat he would have to
seek refuge in an IDP settlement or refugee carherefore, in considering
the internal flight alternative, the Court will$irconsider whether a returnee
would be exposed to a risk of ill-treatment eithretransit or upon settling
in another part of southern and central Somaliareetonsidering whether
he would be at risk of ill-treatment in an IDP efugee camp on account of
the humanitarian conditions there.

B. The risk in transit or upon settling elsewhene southern and central
Somalia

268. Although there are a number of airports intlsern and central
Somalia, all applicants facing removal from the tddiKingdom have been
issued with removal directions to Mogadishu Intéoveal Airport. The
airport is currently controlled by the Transitiorldderal Government and
AMISOM and, as a consequence, it has been the guttfea number of
attacks by al-Shabaab (see paragraphs 71 and &%)alNevertheless, the
airport appears to be in regular use, with the Ei¢ct&l Representative
reporting that 15 - 18 flights were arriving evatgy (see paragraph 84,
above). Consequently, the Court does not conslddrthere is a real risk
that a person being returned to southern and deStmnalia would be
subjected to ill-treatment at the airport.

269. Although the Court has found that Mogadishoat a safe place for
the majority of Somalis, it notes that a returnemuld travel from
Mogadishu International Airport to another part swiuthern and central
Somalia without entering the city. However, theesafof this onward
journey will vary from case to case depending @rdiurnee’s destination.

270. The country reports indicate that there hasnbfighting in the
towns of Beletweyne, Kismayo, Dhusamareb, Afmadaavjous towns in
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the Galgaduud region, the Gedo and Bakool regitwesl.ower Juba region
and Lower Shabelle (see paragraphs 100, 118, 1£4, 161 and 179
above). Although there is little information avéailea concerning the
intensity of the fighting in these areas, it woalgpear that it is the conflict
in Mogadishu which is primarily responsible for Saa’'s civilian
casualties and widespread displacement (see pphagrB00, 109, 120,
123-124, 132, 145, 159, 169 and 178, above). Maeothe reports
describe the fighting outside Mogadishu as sporadit localised around
key strategic towns (see paragraphs 120 and lGidjeabConsequently,
while there is fighting in some areas, other ardese remained
comparatively stable (see paragraphs 92, 120, 14439, above).

271. The Court is therefore prepared to accefttithmight be possible
for a returnee to travel from Mogadishu Internagiofirport to another part
of southern and central Somalia without being egdo® a real risk of
treatment proscribed by Article 3 solely on accooftthe situation of
general violence. However, this will very much degpeupon where a
returnee’s home area is. It is not possible forGbart to assess the level of
general violence in every part of southern andraé®omalia and, even if it
were to undertake such an exercise, it is likebt its conclusions would
become outdated very quickly. Consequently, ifapplicant's home is one
which has been affected by the conflict, the coond there will have to be
assessed against the requirements of Article [gedirne of removal.

272. The Court observes that the situation of ggnaolence is not the
only risk that a returnee might have to face ifwere to relocate to another
part of southern and central Somalia. Accordinght country reports, the
areas with the lowest levels of generalised vicdeae the areas under the
control of al-Shabaab (see paragraphs 92 and E®e® which are also
the areas reported to have the worst human rigimgittons (see paragraphs
94, 104, 128 and164-168, above). Consequently, dvarreturnee could
travel to and settle in his home area without b&xrgosed to a real risk of
ill-treatment on account of the situation of gehetalence, he might still
be exposed to a real risk of ill-treatment on aotaf the human rights
situation.

273. 1t is clear that in the areas under their m@dnal-Shabaab is
enforcing a particularly draconian version of Sadaw which goes well
beyond the traditional interpretation of Islam ion&lia (see paragraphs 94
and 164, above) and in fact amounts to “a repredsikm of social control”
(see paragraph 164, above). The reports indicaa¢ @ahShabaab are
concerned with every little detail of daily lifeydluding men’s and women'’s
style of dress, the length of men’s beards, thie sify music being listened
to and the choice of mobile phone ringtone (seagraphs 164 — 165,
above). Women appear to be particularly targetec@ddition to strict dress
codes, women in al-Shabaab controlled areas arpenptitted to go out in
public with men, even with male relatives, and hbeen ordered to close
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their shops as commercial activity permitted them“mix with men”
(see paragraphs 104 and 166 — 167, above). There also reports of
“systematic” forced recruitment by al-Shabaab athbadults and children
in the areas under its control (see paragraph831,26 and 163, above).

274. Al-Shabaab’s strict interpretation of Shdaa does not apply only
to those living in areas under its control, bubdls those travelling through
these areas. According to the country reports,hab8ab has established
checkpoints at the exit/entry routes to towns unidecontrol, where goods
and people are searched to ensure that its sttahic codes are complied
with (see paragraphs 87, 90 and 101 above). Pemonhsbeying al-
Shabaab’s rules could experience difficulties aséh checkpoints. For
example, there were reports of women being floggetheckpoints because
they had been sitting beside a man in a vehicke gseagraph 167, above).
Moreover, there were also reports of young mendhidren being forcibly
recruited at checkpoints (see paragraphs 91, above)

275. In spite of the repressive regime in placeumber of sources told
the fact-finding mission that areas controlled byhabaab were generally
safe for Somalis provided that they were able fayphe game” and avoid
the attention of al-Shabaab by obeying their r{¢ee paragraph 92, above).
However, as al-Shabaab only began seizing parsoathern and central
Somalia following the fall of the Union of Islam@ourts in late 2006, the
Court considers it unlikely that a Somali with rezent experience of living
in Somalia would be adequately equipped to “playgame”, with the risk
that he would come to the attention of al-Shaba#her while travelling
through or having settled in an al-Shabaab cometlothrea. The Court
considers that this risk would be even greaterSomalis who have been
out of the country long enough to become “westediisas certain
attributes, such as a foreign accent, would be gsipte to disguise.

276. It is not possible to predict with any certgithe fate of a returnee
who came to the attention of al-Shabaab for failagcomply with their
rules. The reports suggest that punishments iaflidty al-Shabaab can
include stoning, amputation, flogging and corporgunishment
(see paragraphs 104 and 164 — 168, above), allhafhvwould attain the
minimum level of severity required to fall withimeé scope of Article 3
(see, for exampleJabari v. Turkey no. 40035/98, § 41, ECHR 2000-VII
and A. v. the United Kingdom23 September 1998, § 2Reports of
Judgments and Decisio998-VI). The Court accepts that in all likelihgod
the punishment would depend on the gravity of tifeingement but the
Court cannot ignore reports that Somalis have lmten or flogged for
relatively minor infringements, such as playingattie (see paragraph 164,
above), watching World Cup matches (see paragrdyh above), and
wearing “inappropriate” clothing (see paragraphs 1866, above).

277. Consequently, the Court considers that anmeéuwith no recent
experience of living in Somalia would be at reakrof being subjected to
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treatment proscribed by Article 3 in an al-Shabaaintrolled area.
Accordingly, if a returnee’s home area is in arBhkbaab controlled area,
or if it could not be reached without travellingrabgh an al-Shabaab
controlled area, the Court does not consider tleatduld relocate within
Somalia without being exposed to a real risk ofd#et3 ill-treatment.

y. Humanitarian conditions in refugee and IDP camps

278. InSalah Sheekh v. the Netherlandsed above, the Court held that
socio-economic and humanitarian conditions in antrquof return did not
necessarily have a bearing, and certainly not asidecbearing, on the
question whether the persons concerned would faceeah risk of
ill-treatment within the meaning of Article 3 indbe areas (8 141).
However, inN. v. the United Kingdoncited above, the Court held that
although the Convention was essentially directethatprotection of civil
and political rights, the fundamental importanceAaficle 3 meant that it
was necessary for the Court to retain a degredeafbility to prevent
expulsion in very exceptional cases. It therefoedd hthat humanitarian
conditions would give rise to a breach of Articlef3he Convention in very
exceptional cases where the humanitarian groundsstgremoval were
“compelling” (8 42).

279. In the recent case d#.S.S. v. Belgium and Greed&C],
no. 30696/09, 21 January 2011, the Court statddtthad not excluded the
possibility that the responsibility of the Statedan Article 3 might be
engaged in respect of treatment where an applicahg was wholly
dependent on State support, found himself facell @fficial indifference in
a situation of serious deprivation or want inconipatwith human dignity
(8 253). In that case, the applicant had spent hsolnting in a state of the
most extreme poverty, unable to cater for his musdic needs: food,
hygiene and a place to live. Added to that, therCoated the applicant’s
ever-present fear of being attacked and robbedtla@dotal lack of any
likelihood of his situation improving (8 254). lel that the conditions in
which the applicant was living reached the Arti8lehreshold and found
Greece in breach of that Article as it was the&thtectly responsible for
the applicant’s living conditions (8 264). It alsound Belgium to be in
breach of Article 3 becausmter alia, it had transferred the applicant to
Greece and thus knowingly exposed him to living ditons which
amounted to degrading treatment (§ 367).

280. In the present case the Government submitieejt prior to the
publication of the Court’s decision M.S.S. v. Belgium and Greedkat the
appropriate test for assessing whether dire hurréamit conditions reached
the Article 3 threshold was that set out Nh v. the United Kingdom
Humanitarian conditions would therefore only redtol Article 3 threshold
in very exceptional cases where the grounds agaiestoval were
“compelling”.
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281 The Court recalls thaN. v. the United Kingdonconcerned the
removal of an HIV-positive applicant to Uganda, whéer lifespan was
likely to be reduced on account of the fact that tleatment facilities there
were inferior to those available in the United Kdog. In reaching its
conclusions, the Court noted that the alleged é&uharm would emanate not
from the intentional acts or omission of public haarities or non-State
bodies but from a naturally occurring illness am@ tack of sufficient
resources to deal with it in the receiving counirige Court therefore relied
on the fact that neither the applicant’s illnesg tle inferior medical
facilities were caused by any act or omission efréceiving State or of any
non-State actors within the receiving State.

282. If the dire humanitarian conditions in Soraaliere solely or even
predominantly attributable to poverty or to thetS&talack of resources to
deal with a naturally occurring phenomenon, sucl a@sought, the test in
N. v. the United Kingdommay well have been considered to be the
appropriate one. However, it is clear that whileudyht has contributed to
the humanitarian crisis, that crisis is predomihadue to the direct and
indirect actions of the parties to the conflict.eTteports indicate that all
parties to the conflict have employed indiscrimenatethods of warfare in
densely populated urban areas with no regard tsafiety of the civilian
population (see paragraphs 82, 123, 127, 132, 139;140 and 160,
above). This fact alone has resulted in widespmtiaglacement and the
breakdown of social, political and economic infrastures. Moreover, the
situation has been greatly exacerbated by al-Sh&baafusal to permit
international aid agencies to operate in the aueaker its control, despite
the fact that between a third and a half of all 8bsrare living in a situation
of serious deprivation (see paragraphs 125, 13, %7 and 193, above).

283. Consequently, the Court does not consideapipeoach adopted in
N. v. the United Kingdonto be appropriate in the circumstances of the
present case. Rather, it prefers the approach edlopM.S.S v. Belgium
and Greecgewhich requires it to have regard to an applicamibility to
cater for his most basic needs, such as food, hggend shelter, his
vulnerability to ill-treatment and the prospect lué situation improving
within a reasonable time-frame (sbES.S. v. Belgium and Greeagted
above, § 254).

284. The reports indicate that the conditions ifdernally displaced
persons in southern and central Somalia are diter # the recent failure
of the rains, the reports indicated that over babomalia’s population was
dependent on food aid, and many of those peopéal lim the areas from
which the WFP had withdrawn (see paragraph 169yebdwo million
people, representing more than a quarter of thelptpn of Somalia, faced
a humanitarian crisis (see paragraph 131, aboveg WUnited Nations
estimated that that figure had already risen tonilfon, nearly a third of
the population of Somalia, and that the situatioould only deteriorate
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further if the rains continued to fail (see pargips 193 and 194, above).
However, despite the humanitarian crisis, al-Shiabaantinues to deny
international NGOs access to areas under its do(de® paragraphs 94,
105, 117, 122, 141-142, 162, 169-170, 181-182 &6 dbove).

285. The largest concentration of IDPs is in ttigo&dye Corridor. It is
impossible to state with any degree of accuracy hwamy IDPs currently
live there, but the most recent estimates inditdadt it may be as many as
410,000 people. It is exceptionally difficult fordaagencies to access the
corridor (see paragraphs 95, 122 and 143, abovkjement reports suggest
that IDPs are being forced to return to Mogadighiseéarch of food and
water (see paragraph 193, above). IDPs in the caaigus appear to be
extremely vulnerable to exploitation and crime. BBaidults and children
displaced in the Afgooye Corridor are being forgibécruited to fight for
al-Shabaab (see paragraph 93, above) and therehighaprevalence of
sexual violence in the area (see paragraph 129eabo

286. The Government submitted that there is eweeof increased
urbanisation of the Afgooye Corridor. Although tlassertion is supported
by a number of the country reports, it is not clieathe Court whether or
not urbanisation has improved conditions for thgomitg of IDPs. In fact,
some reports suggest that IDPs are experiencingasmg difficulties in
finding shelter in the Afgooye Corridor as landierare either selling land
that IDPs live on or are charging rent that theynnoa afford
(see paragraphs 95 and 189, above).

287. Unlike those in the Afgooye Corridor, NGOss/éaaccess to the
Dadaab camps in Kenya and both Amnesty Interndteomd Human Rights
Watch have published detailed reports documentiggconditions there.
Both organisations reported the difficulties expeded by refugees in
reaching these camps following the closure of thenyén border
(see paragraphs 152, 171-174, above). In particti@re are numerous
reports of refugees being arbitrarily detained andibused by Kenyan
police officers (see paragraphs 153, 154 and 18Bl-d@ove), preyed upon
by criminal gangs (see paragraph 174, above), ansbme cases being
returned to Somalia unless they agreed to paybe ljsee paragraphs 153,
171 and 173, above).

288. Although UNHCR have a presence in the campshaimanitarian
assistance is available, the reports indicate thatcamps are severely
overcrowded. The camps initially were intended tdhapproximately
90,000 refugees but the most recent reports irelidaat approximately
280,000 registered refugees are now living theese (paragraph 155,
above). As a result of the overcrowding, new reésgeannot build shelters
and instead have to stay with relatives and/or ol@mbers (see paragraph
155, above). In addition, many refugees complait the allocation of
water is insufficient as the water infrastructuraswonly designed for one
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third of the number of people currently living inmet camps (see paragraph
155, above).

289. There were also reports of insecurity witthie camps, with high
levels of theft and sexual violence. This appedredbe in part due to a
minimal police presence (see paragraph 176, abamd)in part due to
police inaction when confronted with reports ofnoei or sexual violence
(see paragraph 176, above). In addition, there wagerts that the Kenyan
authorities had been taking advantage of vulneredflegees by recruiting
them to fight for the Transitional Federal Govermtndn Somalia
(see paragraph 157, above).

290. Both the report of Amnesty International dmat of Human Rights
Watch indicated that refugees were not permittdddage the camps, except
in exceptional circumstances, and refugees foumsidrithe camps without
“‘movement passes” were arrested, fined and impegdior months at a
time (see paragraphs 158 and 177, above).

291. In light of the above, the Court consideed the conditions both in
the Afgooye Corridor and in the Dadaab camps afécmntly dire to
amount to treatment reaching the threshold of krt& of the Convention.
IDPs in the Afgooye Corridor have very limited assdo food and water,
and shelter appears to be an emerging problemmdotds seek to exploit
their predicament for profit. Although humanitariassistance is available
in the Dadaab camps, due to extreme overcrowdingsacto shelter, water
and sanitation facilities is extremely limited. Timabitants of both camps
are vulnerable to violent crime, exploitation, abasd forcible recruitment.
Moreover, the refugees living in — or, indeed, igyto get to — the Dadaab
camps are also at real riskrefoulemenby the Kenyan authorities. Finally,
the Court notes that the inhabitants of both cahg® very little prospect
of their situation improving within a reasonableéframe. The refugees in
the Dadaab camps are not permitted to leave andtbwerefore appear to
be trapped in the camps until the conflict in Saenebmes to an end. In the
meantime, the camps are becoming increasingly oweded as refugees
continue to flee the situation in Somalia. Althougk IDPs in the Afgooye
Corridor are permitted to leave, in reality theyoplace they are able to
return to is Mogadishu, which the Court has fountto be a safe place for
the vast majority of civilians. Consequently, th&selso little prospect of
their situation improving while the conflict conties.

292. Accordingly, the Court finds that any retwerierced to seek refuge
in either camp would be at real risk of ArticlelBtieatment on account of
the dire humanitarian conditions. Although there lite information
regarding the situation in other IDP settlementsSimmalia, from the
information that is available the Court sees litdéason to believe that the
conditions there would be any better than thosthénAfgooye Corridor or
in the Dadaab camps. If anything, the situatiothose settlements is likely
to be worse as there has been less publicity coimgethe plight of their
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inhabitants and there is therefore even less chtratethey might receive
humanitarian assistance.

6. Summary of the Court’s conclusions

293. In conclusion, the Court considers that theason of general
violence in Mogadishu is sufficiently intense toable it to conclude that
any returnee would be at real risk of Article 3tiatment solely on
account of his presence there, unless it coulddmeodstrated that he was
sufficiently well connected to powerful actors imetcity to enable him to
obtain protection (see paragraph 249, above).

294. Nevertheless, Article 3 does not preclude Gomtracting States
from placing reliance on the internal flight altative provided that the
returnee could travel to, gain admittance to antesm the area in question
without being exposed to a real risk of Articldl3neatment. In this regard,
the Court accepts that there may be parts of sputlwed central Somalia
where a returnee would not necessarily be at riskl of Article 3
ill-treatment solely on account of the situation géneral violence
(see paragraph 270, above). However, in the comte®bmalia, the Court
considers that this could only apply if the appticdhad close family
connections in the area concerned, where he cdiddtigely seek refuge
If he has no such connections, or if those conoestare in an area which
he could not safely reach, the Court considersttiae is a likelihood that
he would have to have recourse to either an IDPrefugee camp
(see paragraph 266, above).

295. If the returnee’s family connections are iregion which is under
the control of al-Shabaab, or if it could not beessed except through an
al-Shabaab controlled area, the Court does notid®mshat he could
relocate to this region without being exposed tisla of ill-treatment unless
it could be demonstrated that he had recent expegief living in Somalia
and could therefore avoid coming to the attentioh ab-Shabaab
(see paragraph 276, above).

296. Where it is reasonably likely that a returmeild find himself in
an IDP camp, such as those in the Afgooye Corridom a refugee camp,
such as the Dadaab camps in Kenya, the Court casdidat there would be
a real risk that he would be exposed to treatmetiréach of Article 3 on
account of the humanitarian conditions there (sgagraph 295, above).
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7. Application of the aforementioned principleghe applicants’ cases

(a) The first applicant

a. The parties’ submissions

297. The first applicant submitted that he wasratenhanced risk of
torture and ill-treatment over and above that wlaobse solely from being
returned to Somalia on account of the fact thatvle from a minority clan,
the Reer Hamar. He relied on the report of Dr VirgiLuling, prepared in
2007 in the course of the domestic proceedingschwhoncluded that, as
claimed, he belonged to the Benadiri Shanshiyauactan of the Reer
Hamar) on the basis of his knowledge of that clhrg dialect, his
appearance and on the basis of information proviogda third party
concerning the identity of his father. As a memdiea minority clan whose
family had either fled persecution or been killée, would be unable to
obtain any clan protection in Somalia. Moreoverhasad claimed asylum
in the United Kingdom at the age of sixteen, and hat lived in Somalia
for over seven years, he would be seen as a wesstdroutsider.

298. The first applicant further submitted thatweuld be unable to
cope on return as he suffered from Post-TraumatiesS Disorder
(“PTSD”). He submitted a psychiatric report preghby Dr Paul Monks, a
Consultant General and Forensic Psychiatrist, on Algust 2008.
Dr Monks was of the opinion that the first applicanffered PTSD which
was caused by witnessing the rape of his motherthednurder of his
father and sister at the hands of militia. His stongs included evolving
depressive symptoms which were exacerbated bynipasonment and the
uncertainty surrounding his future. His psychiaptoblems had resulted in
repeated self-harm and suicidal acts, althoughag woted that his PTSD
symptoms appeared to be partially resolving.

299. The Government did not accept that the fapplicant had
conclusively demonstrated that he was a member @hirgority clan.
Dr Luling had interviewed the applicant in Augu$tOZ, nearly four years
after his arrival in the United Kingdom and someotwears after the
Adjudicator had rejected his claim that he was antver of the Reer Hamar.
The Government therefore submitted that he hadahambportunity to carry
out basic research into the Reer Hamar in the gdyafore his interview
and the answers relied on by Dr Luling as demotisgy&nowledge of the
sub-clan was all based on information which wowdgiéhbeen in the public
domain. With regard to the first applicant’s dialebr Luling did not
explain on what basis the interpreter was qualified carry out an
assessment of the language used and she did netdeoralternative
explanations for the mixture of Reer Hamar and gendialect allegedly
spoken by him. In particular, the Government reledthe report of the
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Norwegian Directorate of Immigration, which notedat other Somalis
growing up and living in the same neighbourhoodtlas Reer Hamar
probably also know and speak the Hamar dialect.

300. The Government also noted that the first iappt purported to
originate from Qoryoley, a small town to the soattMogadishu in an area
currently controlled by al-Shabaab. In light ofstl@nd all the other recent
information, the Government submitted that the lledferisk likely to be
faced by him if he were to travel from Mogadishtoicentral or southern
Somalia, and in particular to his home town, wassudficient to constitute
a breach of Article 3 of the Convention.

B. The Court’'s assessment

301. In view of its findings at paragraph 249, \aldhe Court finds that
if the first applicant were to remain in Mogadiskhere would be a real risk
that he would be subjected to Article 3 ill-treatrhe

302. As the first applicant originates from Qomlyglthe Court accepts
that he might have close family who could suppart there. However, the
town is currently under the control of al-Shabaat, as the first applicant
arrived in the United Kingdom in 2003, when he waly sixteen years old,
the Court considers that there is a real risk helldvdbe subjected to
Article 3 ill-treatment by al-Shabaab if he wereattempt to relocate there.

303. The evidence submitted to the Court doessaggest that he has
family elsewhere in southern and central Somaliangequently, as he
could not safely travel to Qoryoley, it is likelyat he would find himself in
an IDP settlement such as the Afgooye Corridomaa refugee camp such
as the Dadaab camps. The Court has already fowmtdhé conditions in
these camps are sufficiently dire to reach thecket8 threshold and it notes
that the first applicant would be particularly vetable on account of his
psychiatric illness.

304. The Court therefore concludes that the rein@fathe first
applicant to Mogadishu would violate his rights endirticle 3 of the
Convention.

(b) The second applicant

a The parties’ submissions

305. The second applicant submitted that he wbel@t increased risk
in areas controlled by al-Shabaab because he vimukken as westernised
and therefore anti-Islamic. He had arrived in theitéd Kingdom as a
young man and had spent his entire adult life thelee wore an earring,
which might lead to the perception that he was deyspoke little or no
Somali and he had a thoroughly “London” accent. &beer, if it was
discovered that he had been a drug addict or thesf he would be liable to
double amputations or being publicly flogged otddl
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306. Even though he was from a majority clan, @applicant would be
unable to obtain protection as clan structures vieeaking down and in
any case he no longer had any links to his claadtttion, it was likely that
he would be conscripted to fight for al-Shabaab.

307. The Government submitted that as the secqpiicant was a
member of the Isaaq clan it was likely that, ifureed to Mogadishu, he
would be able to make contact with, and receivesasse from, other
members of his clan. Although it was not clear wketthe system of clan
protection was as strong in Mogadishu as it had lesditionally, it was
still a factor which could reduce further any paignrisks to the second
applicant arising from the general security sitmti

308. Moreover, the Government submitted that eifethe second
applicant would face a real risk of ill-treatmewintrary to Article 3 of the
Convention if returned to Mogadishu, he was uniikelface a similar level
of risk if he were to be returned to Hargeisa, phece of his birth. In this
regard, the Government noted that the Operationadabce Note of
July 2010 indicated that people could travel byb@tween Mogadishu and
Hargeisa.

B. The Court’'s assessment

309. In light of the Court’s findings at paragra®® above, it considers
that the second applicant would be at real riskl-tfeatment if he were to
remain in the city of Mogadishu. Although it wascepted that he was a
member of the majority Isaaq clan, the Court doaisconsider this to be
evidence of sufficiently powerful connections whicbuld protect him in
Mogadishu.

310. It does not consider that he would be ablelmcate safely within
southern and central Somalia. There is no evidémaiggest that he has
any close family connections in the region anding case, he arrived in the
United Kingdom in 1988, when he was nineteen yelttsHe has therefore
spent the last 22 years in the United Kingdom &ikd,the first applicant,
he has no experience of living under al-Shabaabiwessive regime.
Consequently, the Court considers that he wouldtlreal risk of Article 3
ill-treatment were he to seek refuge in an areceuattShabaab’s control.
Likewise, there would be a real risk he would béjected to Article 3
ill-treatment if he were to seek refuge eitherhe AAfgooye Corridor or in
the Dadaab camps.

311. The Court recalls, however, that the seculiGant was born in
Somaliland and has accepted that he is a membeheoflsaaq clan.
The country information indicates that persons wbdginate from
Somaliland and/or have strong clan connectionsht region, such as
members of the Isaaq clan, would be permitted tturme there
(see paragraphs 79 and 103, above). Neverthefedg second applicant
could be admitted to Somaliland, it is not clearttie Court why he was



74 SUFI and ELMI v. THE UNITED KINGDOM JUDGMENT

issued with removal directions to Mogadishu rattihem Hargeisa, where
those originating from Somaliland have in the gastn directly returned.
The fact that they have chosen not to do so appearontradict their
assertion that he would be admitted there.

312. Accordingly, the Court is not satisfied thlaé second applicant
could travel to Hargeisa, gain admittance and esdtiere. It therefore
concludes that the removal of the second appliiwahtogadishu would also
violate Article 3 of the Convention.

II. APPLICATION OF ARTICLE 41 OF THE CONVENTION

313. Article 41 of the Convention provides:

“If the Court finds that there has been a violatigrthe Convention or the Protocols
thereto, and if the internal law of the High Contilag Party concerned allows only
partial reparation to be made, the Court shalheifessary, afford just satisfaction to
the injured party.”

A. Damage

314. The applicants made no claim in respect ofup@ry and
non-pecuniary damage.

B. Costs and expenses

315. The first and second applicants initiallyimled GBP 14,539.99
and GBP 4074.44 respectively for the costs and resgeeincurred before
the Court. However, both claims were submittedhi® €ourt out of time.
The applicants subsequently jointly claimed GBP 5444 respect of the
supplementary observations submitted to the Cau@tatober 2010.

316. The Government submitted that the first apypli's claim for
GBP 14,539.99 was excessive, even allowing fofdbethat the case was a
lead judgment on returns to Mogadishu.

317. In the circumstances of the present caseCthet has decided to
exercise its discretion to admit the applicantairoks for just satisfaction.

318. According to the Court’'s case-law, an applica entitled to the
reimbursement of costs and expenses only in sadat has been shown
that these have been actually and necessarilyrexdtand were reasonable
as to quantum. In the present case, regard behgohtie documents in its
possession and the above criteria, the Court cerssilreasonable to award
the first applicant the sum of EUR 14,500 for thegeedings before the
Court and the second applicant the sum of EUR 7{60the proceedings
before the Court.
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C. Default interest

319. The Court considers it appropriate that tefawlt interest should
be based on the marginal lending rate of the Eampgeentral Bank, to
which should be added three percentage points.

[ll. RULE 39 OF THE RULES OF COURT

320. The Court recalls that, in accordance wittiche 44 8 2 of the
Convention, the present judgment will not becomaelfuntil (a) the parties
declare that they will not request that the casedberred to the Grand
Chamber; or (b) three months after the date ofutigment, if reference of
the case to the Grand Chamber has not been requestéc) the Panel of
the Grand Chamber rejects any request to referruAdele 43 of the
Convention.

321. It considers that the indication made to @e&vernment under
Rule 39 of the Rules of Court (see above 8§ 4) mastinue in force until
the present judgment becomes final or until theePahthe Grand Chamber
of the Court accepts any request by one or botthefparties to refer the
case to the Grand Chamber under Article 43 of ibev€ntion.

FOR THESE REASONS, THE COURT UNANIMOUSLY

1. Decidedo join the applications;
2. Declaresthe applications under Article 3 of the Conventamimissible;

3. Holdsthat the applicants’ removal to Somalia would &iel Article 3 of
the Convention;

4. Holds

(a) that the respondent State is to pay the éipglicant, within three
months from the date on which the judgment becorfieal in
accordance with Article 44 § 2 of the ConventioRE14,500 (fourteen
thousand five hundred euros), plus any tax that beghargeable, in
respect of costs and expenses, to be converte®iittsh pounds at the
rate applicable at the date of settlement;

(b) that the respondent State is to pay the seappticant, within three
months from the date on which the judgment becorfieal in
accordance with Article 44 8 2 of the ConventiodJRE 7,500 (seven
thousand five hundred euros), plus any tax that beghargeable, in



76 SUFI and ELMI v. THE UNITED KINGDOM JUDGMENT

respect of costs and expenses, to be converted®rittsh pounds at the
rate applicable at the date of settlement;

(c) that from the expiry of the above-mentionede¢h months until

settlement simple interest shall be payable onatheve amounts at a
rate equal to the marginal lending rate of the heam Central Bank
during the default period plus three percentagatppi

5. Dismisseghe remainder of the applicants’ claim for jugigfaction.

Done in English, and notified in writing on 28 Jup@l1, pursuant to
Rule 77 88 2 and 3 of the Rules of Court.

Fata Aracl Lech Garlicki
Deputy Registrar President
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