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1Pleadings


1A.
Rakkab is responsible for the internationally wrongful acts described in (b)-(d), infra, because DORTA’s actions are attributable to Rakkab, or in the alternative, Rakkab is responsible for its own failure to prevent DORTA from committing these wrongful acts.


1I.
DORTA’s actions are attributable to Rakkab.


7II.
Alternatively, Rakkab is responsible for its own failure to prevent DORTA from committing wrongful acts.


9B.
The harvesting of the Yak in Rakkab violates Rakkab’s international obligations relating to the protection of endangered species and the environment, including those under relevant conventions, and Rakkab is obligated to end Yak harvesting on its territory.


9I.
Rakkab’s actions violate its obligation under CMS.


12II.
Rakkab fails to fulfill its obligation under CBD and CIL.


17III.
Rakkab’s actions violate its obligations under CITES.


18IV.
Rakkab is obligated to end Yak hunting in its territory.


18C.
The harvesting of Yak on the territory of Rakkab violates the cultural and religious rights of the people of Aurok, and Rakkab must prohibit such hunting forthwith.


18I.
Rakkab is under an extra-territorial obligation to respect cultural and religious rights of Aurokans.


20II.
Rakkab’s actions violate the cultural and religious rights of Aurokans as indigenous people.


25III.
In any event, Rakkab’s actions violate the cultural and religious rights of Aurokans as individuals.


26IV.
Rakkab’s actions do not constitute valid limitation to Aurokan’s rights.


27D.
Rakkab must pay Aurok a portion of the profits realized from sales of the drug Gallvectra, because the appropriation and exploitation of traditional knowledge belonging to the Aurokan people without compensation is inconsistent with international law.


28I.
Rakkab is unlawfully appropriating and exploiting Aurokan traditional knowledge.


30II.
Consequently, Rakkab violates its obligation to compensate Aurok under international law.


35III.
Accordingly, Rakkab must pay Aurok.


36Prayer for Relief
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Statement of Jurisdiction
Pursuant to the Joint Notification and Compromis concluded on 14 September, 2018, including the Corrections and Clarifications agreed to therein, between the State of Aurok [“Aurok”] and the Republic of Rakkab [“Rakkab”], and in accordance with Article 40(1) of the Statute of the International Court of Justice [“ICJ”], the Parties hereby submit to this Court their dispute concerning the Kayleff Yak.
In accordance with Article 3 of the Special Agreement, notified to the Court on 14 September, 2018, the ICJ is hereby requested to adjudge the dispute in accordance with the rules and principles of international law, including any applicable treaties.

Aurok and Rakkab have agreed to respect the decision of this Court.
Questions Presented
I. Whether Rakkab is responsible for the internationally wrongful acts described in sub-paragraphs (b)-(d), infra, because DORTA’s actions are attributable to Rakkab, or in the alternative, Rakkab is responsible for its own failure to prevent DORTA from committing those wrongful acts?
II. Whether the harvesting of the Yak in Rakkab violates Rakkab’s international obligations relating to the protection of endangered species and the environment, including those under relevant conventions, and Rakkab is obligated to end Yak harvesting on its territory?
III. Whether the harvesting of the Yak in Rakkab violates the cultural and religious rights of the people of Aurok, and Rakkab must prohibit such hunting forthwith?
IV. Whether Rakkab must pay Aurok, a portion (to be determined in subsequent proceedings) of the profits realized from sales of the drug Gallvectra, because the appropriation and exploitation of traditional knowledge belonging to the Aurokan people without compensation is inconsistent with international law? 

Statement of Facts

Background:

Aurok, the Applicant in these proceedings is a least-developed country composed almost entirely of descendants of the Pivzao civilization, that arose in Gaur Highlands. Aurok comprises of 70% of Gaur Highlands. Rakkab, the Respondent, is a developed country with a multi-ethnic population, encompassing 30% of Gaur Highlands. There are fewer than 200 adherents of Pivzao traditions in Rakkab. These adherents, and nearly all Aurokans self-identify as indigenous.

The Pivzao civilization and Kayleff Yak:

Gaur Highlands have been the exclusive habitat of Kayleff Yak [“Yak”] for more than 250,000 years. In spring-summer, young Yaks are born and stay in their northern grazing lands in Aurok, while in autumn-winter, they migrate to Rakkab for mating.

The Pivzao civilization relied upon subsistence hunting of Yak for every aspect of their lives, including food, medicine, construction materials, and clothing. Accordingly, it formed a central part of their culture and religion. They even based their calendar on Yak’s migration patterns. Traditional hunting of Yak, which continues presently, was a community event, and those who participated in it were rewarded with a traditional dish, Tirhinga Nos Lustuk [“Tirhinga”], which includes Yak gallbladder. It was known that Tirhinga’s consumption confers health benefits and longevity.

Establishment of DORTA:

In 1965, Rakkab established the Department of Research, Technology & Application to discover new medicines [“Department”]. In February, 1996, Rakkab’s Parliament adopted a legislation to privatize the Department into a company, DORTA M/S [“DORTA”]. According to the legislation, and DORTA’s private charter, Rakkabi government must always own at least 9.9% and no more than 19.9% of DORTA’s shares. DORTA’s Board of Directors [“Board”] includes four former Rakkabi Cabinet Ministers, and three former leaders of Rakkab’s major political parties. Further, DORTA possesses a legislatively-granted, and government-enforced monopoly on the sale of prescription medication within Rakkab, and Rakkabi government subsidizes its research and development activities. Further, Rakkabi government regularly meets with DORTA officials to discuss Rakkab’s national priorities.

Manufacture of Gallvectra:

Since 1997, Dr. Isaac Bello [“Dr. Bello”], a Rakkabi-licensed medical doctor and employee of DORTA, has worked in a DORTA-operated hospital in Rakkab. During his practice, he observed incidence of diabetes was consistently lower in Aurokan patients. In 2001, after spending a year living in rural Aurok, and studying Aurokan dietary and cultural practices, he learnt this was due to Lustuk Enzyme present within Yak gallbladder, which Aurokans consumed in substantial quantities in Tirhinga.

In 2003, Dr. Bello and DORTA scientists isolated Lustuk Enzyme, and used it to produce an experimental medication to treat diabetes and related disorders. On 11 November, 2004, DORTA filed a patent application with the Rakkabi Intellectual Property Ministry [“Ministry”] for Gallvectra, a medication derived from Lustuk Enzyme. In March 2005, Aurokan Minister of Intellectual Property notified Rakkab that Gallvectra was not a novel invention of Dr. Bello, who discovered Lustuk Enzyme only by studying Aurokan practices. Despite this, the Ministry granted the patent. In May, 2011, DORTA began marketing Gallvectra in other countries. Its worldwide sales topped €2 billion in 2014, and €3.2 billion in 2017.

Hunting of Yak and YLSA’s Report:

In February, 2016, Brisbane-based Courier-Mail published an investigative report revealing that DORTA has been offering substantial cash rewards for Yak gallbladders through advertisements since 2011. Licenses granted increased each year. Further, from October 2015 to February 2016, Rakkabi hunters killed nearly 30,000 Yak, more than what they had killed in 2014, and delivered their gallbladders to DORTA. In February, 2016, owing to increased Yak hunting, the Aurokan Parliament legislated a five-year moratorium on hunting of female Yak of breeding age.

Since 1994, the Yak Life Sciences Academy [“YLSA”], an international NGO studying yak species, has surveyed Yak migration along Aurok-Rakkab border. Its 2016 report [“YLSA report”] concluded that DORTA-sponsored Yak harvesting has disrupted the delicate balance between Yak and its traditional users, which was not attributable to natural causes. It also revealed particularly high rates of decline among young and female Yaks, and Yak’s potential extinction by 2040. On 2 October, 2016, in a ministerial meeting, DORTA’s CEO acknowledged that Rakkab understood fragility of the situation, and it will proceed carefully.

YakTrakker’s release:

On 16 November, 2016, Rakkab released YakTrakker, an application for all major digital platforms, which provided real-time tracking of Yak herds in Rakkab. YLSA reported it was being used by hunters to hunt Yaks more efficiently. Both Aurok and YLSA called upon Rakkab to remove YakTrakker. However, Rakkab did not respond. YakTrakker remains operational presently. During the winter of 2016-17, DORTA killed approximately 30,000 Yak, roughly 5% of its entire population. YLSA’s subsequent survey concluded that Yak population declined by 10% in two years, with a disproportionate impact continuing among females of breeding age. In June, 2017, Aurokan Parliament adopted the Yak Protection Act which prohibited export of Yak products, and subjected Yak hunting to strict licensing requirements. Further, on 29 September, 2017, the Yak was included in Appendix III of the Convention on International Trade in Endangered Species of Wild Flora and Fauna [“CITES”]. Since then, Rakkabi Ministry of Agriculture [“MoA”] has issued certificates of origin for Lustuk Enzyme in all batches of Gallvectra exported from Rakkab.

Impact on Aurok:

On 19 September 2017, Aurokan Prime Minister stated that Tirhinga has become scarce in Aurok, and the northernmost Aurokan settlements received no opportunity to hunt Yak. She noted that by not passing into adulthood through their traditional hunting, young Aurokans were discouraged from starting a family. She demanded that Rakkab cease DORTA-sponsored Yak harvesting, and pay Aurokans their rightful share of profits realized from Aurokan people’s traditions and ancestral knowledge.

CMS decision:

In October 2017, the Yak was included in Appendix I of the Convention on Migratory Species [“CMS”]. Pursuant to this, Rakkab promulgated Regulation AG/2017-0300 [“Regulation”] that subjected Yak hunting in Rakkab to mandatory licenses, and imposed sanctions for its violations. Further, it provided that MoA at its discretion may require license applicants to demonstrate their familiarity with environmental rules. Rakkab also conducted an environmental impact assessment [“EIA”] for impact of continued Yak hunting, which concluded that the Regulation would be adequate to protect Yak population’s sustainability. After obtaining a license in November, 2017, DORTA continued Yak harvesting. MoA has issued 21 licenses till present date.

Civil suit in Rakkab:

In November 2017, twenty village leaders from Aurok, and three religious leaders from Rakkabi Pivzao community filed a civil suit against DORTA in a Rakkabi Court, alleging that depletion of Yak, and appropriation of Pivzao traditional knowledge were violations of Aurokans’ cultural and religious rights. The Court dismissed Aurokan plaintiffs on the ground that they lacked locus standi to allege violations of Rakkabi law. Rakkabi Supreme Court affirmed this judgement. No further review is available under Rakkabi law.

Treaties in force between Aurok and Rakkab:

Both Aurok and Rakkab are parties to CITES, CMS, the International Covenant on Civil and Political Rights [“ICCPR”], the International Covenant on Economic, Social and Cultural Rights [“ICESCR”], the Indigenous and Tribal Peoples Convention [“C169”], the Convention on Biological Diversity [“CBD”], and its Nagoya Protocol on Access to Genetic Resources and the Fair and Equitable Sharing of Benefits Arising from Their Utilization [“Nagoya”].

In 2018, both Aurok and Rakkab agreed to submit their disputes for resolution by the ICJ.
Summary of Pleadings
-I-

Rakkab is responsible under international law for DORTA’s wrongful activities, since such activities are attributable to Rakkab. Such attribution exists because DORTA is a de facto organ of Rakkab and is completely controlled by Rakkab. Such complete control is evident through its shareholding pattern, connections on the Board, and by providing access to markets and funding for its activities. Alternatively, DORTA exercises governmental authority by acting as the sole provider of prescription drugs in Rakkab and it conducted the wrongful activities pursuant to such governmental authority. Even if such criteria are not satisfied, Rakkab exercises effective control over DORTA’s wrongful acts through its involvement in DORTA’s Yak hunting and by facilitating the manufacture and sale of Gallvectra. In any event, DORTA’s wrongful acts have been adopted and acknowledged by Rakkab at an international forum and in its subsequent actions through the Ministry of Agriculture. Even if DORTA’s actions are not attributable to Rakkab, Rakkab breached its obligations under international law to take reasonable measures to prevent DORTA from committing such wrongful acts.

-II-
Rakkab’s actions violate its obligations under international law concerning the conservation of endangered species and the environment. Under CMS, Rakkab is obligated to prohibit hunting except for scientific purposes or under extraordinary circumstances. Rakkab’s actions cannot be exempted under these exceptions as the only purpose of hunting is commercial benefits and due to the presence of alternate effective medicines, there is absence of extraordinary circumstances. Further, under CBD, Rakkab is required to use the components of biological diversity in a sustainable manner. Rakkab is over-exploiting Yaks, despite being aware of the significance of their existence for Aurokans, leading to decline in their size. Such decline is impacting the environment of Aurok, thereby causing transboundary harm. Furthermore, under CITES, Rakkab’s over-exploitation of Yaks is violating its obligation to cooperate in good faith with other States to sustainably use species listed in Appendix III.
-III-
Rakkab is under an extra-territorial obligation to respect the cultural and religious rights of Aurokans, since the ordinary interpretation of human rights treaties requires universality, especially in obligations concerning respect, if not for positive obligations. Consequently, Rakkab’s actions violates the rights of Aurokans under the ICCPR, ICESCR and C169, by general reduction of their cultural and religious resource, leading to hindrance in Aurokans’ way of life, in complete absence of consultation. Such rights are especially violated since Aurokans are vulnerable as indigenous people. Even if Aurokans are not considered indigenous people, Rakkab violates the rights of Aurokans as individuals by inequitable use of a shared natural resource, i.e. Yak. In any event, Rakkab’s unsustainable Yak hunting does not constitute valid derogation under ICCPR or ICESCR, since it was not imposed by law and it is not obligatory for Rakkab to protect the health of people beyond Rakkab.
-IV-

Aurokans have been using the Lustuk enzyme for its medicinal and curative properties and it constitutes their traditional knowledge. Rakkab is unlawfully appropriating and exploiting such traditional knowledge since Gallvectra is directly derived from the traditionally known medicinal properties of Yak gallbladder, with minor modifications made to it by the DORTA scientists. Consequently, Rakkab is obligated to share benefits with Aurok. Rakkab also violates its obligations under CBD and Nagoya. Nagoya applies to the traditional knowledge acquired and utilized before its entry into force and in any event, this is a continuing act which began in 2001. Alternatively, Rakkab has unjustly enriched from the sales of Gallvectra as the source of the drug remains what was traditionally known to the Aurokans. Additionally, Rakkab cannot justify its actions under the law of public domain as Aurokans retain ownership over their traditional knowledge even if it becomes publicly available.

Pleadings

A. Rakkab is responsible for the internationally wrongful acts described in (b)-(d), infra, because DORTA’s actions are attributable to Rakkab, or in the alternative, Rakkab is responsible for its own failure to prevent DORTA from committing these wrongful acts.

Rakkab is responsible for DORTA’s internationally wrongful acts since DORTA’s actions are attributable to Rakkab [I]. Alternatively, Rakkab is responsible for its own failure to prevent DORTA from committing environmental and human rights violations and appropriating Aurokan traditional knowledge without providing adequate compensation [II].

I. DORTA’s actions are attributable to Rakkab.

DORTA’s actions are attributable to Rakkab since DORTA is a de facto State organ of Rakkab  [a]. Alternatively, DORTA exercises elements of governmental authority while committing the wrongful acts [b]. Alternatively, Rakkab exercises effective control over DORTA’s wrongful actions [c]. In any event, DORTA’s wrongful acts have been adopted and acknowledged by Rakkab [d].  

a) DORTA is a de facto State organ of Rakkab.

Under customary international law [“CIL”],
 a corporation, despite having separate legal personality, will be treated as a State organ if it acts in ‘complete dependence’ on the State.
 ‘Complete dependence’ arises when the State exercises control to such an extent that the entity ‘lacks any real autonomy’.
 Such control is indicated by the extent of shareholding, composition of the Board of Directors [“Board”],
 and making provisions for access to markets and funds.

(i) Rakkab controls DORTA through its minority shareholding. 

Holding minority shares provides control through the capacity to block critical decisions on important corporate matters.
 For instance, France increased its stake in Renault from 15% to 19% to block shareholder resolutions.
 Rakkab’s shareholding in DORTA is mandated by law to remain between 10% and 19.9%, currently owning 12%.
 Consequently, Rakkab will always have the right to block critical decisions of the company and block the appointment of directors it does not approve. Therefore, Rakkab controls DORTA through its minority shareholding.

(ii) Rakkab controls the Board of DORTA.

States retain control over Boards even after privatization, by presence of former ministers and politicians.
 Such control does not require direct State intervention, as evidenced in Yukos, where specific proof of control was not required since persons involved in setting government policies were also the top officials of the company.
 

Similarly, senior officials of DORTA including the CEO, a former Rakkabi Minister of Intellectual Property, are involved in effecting Rakkabi policies since they regularly meet with government representatives and discuss national priorities.
 Apart from the CEO and senior executives, DORTA’s 15-member board consists of four former cabinet ministers and three former leaders of Rakkab’s major political parties, who all support government policies.
 Therefore, Rakkab exercises control over DORTA’s Board. 
(iii) Rakkab controls DORTA since it provides access to markets and funds for DORTA.  

Control is established by providing access to markets and funds to a corporation.
 Rakkab subsidizes DORTA’s research and development activities inside and outside Rakkab.
 Further, it has legislatively-granted and enforced DORTA’s monopoly on the sale of prescription drugs, generating a large portion of DORTA’s revenue.
 Consequently, Rakkab controls DORTA. Owing to such control, DORTA acts in ‘complete dependence’ on Rakkab and is a de facto State organ.  

b) Alternatively, DORTA exercises elements of governmental authority while committing the wrongful acts.

DORTA exercises elements of governmental authority while committing wrongful acts concerning environment and human right violations by Yak hunting
 and non-sharing of benefits obtained from manufacturing Gallvectra.
 Under CIL,
 acts of a corporation are attributable to the State when it exercises elements of governmental authority in carrying out the specific act.
 Such governmental authority, first, includes provision of essential public services, even commercially, and is not limited to exercise of regulatory powers,
 and second, such authority must be exclusively granted to the entity under the law of the State.
 For instance, in Bosh, provision of higher education services by an autonomous university was considered an exercise of governmental authority since it was empowered to do so under Ukrainian law.
 DORTA enjoys a legislatively-granted and government-enforced monopoly on prescription drugs, making it the sole provider of a vital service to the population.
 Consequently, the manufacture of Gallvectra by DORTA amounts to exercise of governmental authority.

Moreover, such exercise of authority also extends to any act integral to the provision of essential public services.
 Therefore, the hunting of Yak which is integral to the manufacture of Gallvectra, also becomes an exercise of governmental authority.  

c) Alternatively, Rakkab exercises effective control over DORTA’s wrongful acts.

Under CIL,
 the conduct of an entity will be attributable to the State if it was under instructions or direction or control of that State while carrying out such act.
 The degree of control required for such attribution is ‘effective control’. Such ‘effective control’ requires both general control over the entity and specific control over the act by the State.
 General control is established if the State controls decision-making and funding of the entity.
 Rakkab exerts general control over DORTA, as evidenced by its funding and decision-making powers.
 Specific control is established when the State is involved in implementing the specific act.
 In case of a monopoly, the State’s exercise of regulatory powers translates into direct involvement of the State in the company’s activities.
 Rakkab is involved in both wrongful acts i.e. first, environment and human right violations by Yak hunting and second, non-sharing of benefits obtained from manufacturing Gallvectra. 

First, Rakabbi Prime Minister’s promise to monitor DORTA’s Yak hunting, authorization of DORTA to hunt the same number of Yaks as before,
 and releasing YakTrakker to enable efficient hunting, highlight the close involvement of Rakkab in DORTA’s Yak hunting
 Second, Rakkab allowed DORTA to test the efficacy of Gallvectra, approved its use as a prescription drug and granted a patent over it.
 Therefore, Rakkab exercises effective control, by involvement in both wrongful acts.

d)  In any event, DORTA’s wrongful acts were adopted and acknowledged by Rakkab. 

 Under CIL, conduct of a private entity is attributable to the State if it acknowledges and adopts the conduct as its own.
 Such acknowledgement can be express or implied.
 Rakkab impliedly adopted and acknowledged both of DORTA’s wrongful acts i.e. environment and human right violations by Yak hunting and non-sharing of benefits obtained from manufacturing Gallvectra. In Lighthouses, Greece was attributed responsibility based on its implied adoption by continuing the situation created by Crete, as if it were a ‘regular transaction’.
 Similarly, despite protests from the international community,
 Rakkab, first, continued the Yak hunting, granting DORTA a license to hunt 30,000 Yak annually.
 Second, Rakkab was aware that Gallvectra was inspired by Aurokan traditional knowledge since Aurokans had protested against DORTA’s patent application.
 Despite such protests, Rakkab subsequently granted DORTA the patent over Gallvectra.
 Consequently, Rakkab impliedly acknowledged and adopted DORTA’s unsustainable Yak hunting and non-sharing of benefits from manufacture of Gallvectra as its own.

II. Alternatively, Rakkab is responsible for its own failure to prevent DORTA from committing wrongful acts. 

ICCPR,
 ICESCR,
 and Nagoya
 to which both States are parties,
 and the CIL to prevent harm to the environment of other States,
 all impose a due diligence obligation on States to prevent private entities from violating the obligations contained therein.
 Such due diligence obligation is applicable to Rakkab [a] and it violates the same by failing to prevent DORTA[b] from committing the wrongful acts.

e) Rakkab is under an obligation to prevent DORTA from committing the wrongful acts. 

 The obligation to undertake due diligence by preventing third party abuse is applicable when the State has a nexus with the private actor.
 Specifically, the State remains responsible for acts of erstwhile public bodies, which have been privatized, and still undertake public services.
 This obligation also extends to preventing such private actors within a State’s jurisdiction from violating human rights of persons outside its territory.
 Consequently, Rakkab is under an obligation to prevent DORTA from committing wrongful acts.

f) Rakkab’s actions violate its due diligence obligation by failing to prevent DORTA from committing wrongful acts.

Due diligence obligation to prevent third party abuse requires States to take all reasonably appropriate measures to prevent, punish and redress such violations.
 Such measures include having adequate legislation, monitoring of activities of private entities, and providing enforceable remedies in case of abuse,
 such as in case of SERAC.
  Rakkab took no such measure and in fact, allowed DORTA to continue hunting the same amount of Yaks annually.
 Further, Rakkab is facilitating appropriation of traditional knowledge by granting patent over Gallvectra,
 failing to ensure mutually acceptable benefit sharing terms.
 Moreover, Rakkabi law failed provide redress for DORTA’s acts.
  Therefore, Rakkab is responsible for its failure to take reasonable measures to prevent DORTA from committing environmental and human right violations by Yak hunting,
 and non-sharing of benefits obtained from manufacturing Gallvectra.
 

B. The harvesting of the Yak in Rakkab violates Rakkab’s international obligations relating to the protection of endangered species and the environment, including those under relevant conventions, and Rakkab is obligated to end Yak harvesting on its territory.

Rakkab fails to fulfill its obligations under the CMS
 [I], CBD
 and CIL [II], and CITES
 [III]. Consequently, Rakkab is obligated to end Yak hunting on its territory [IV].

III. Rakkab’s actions violate its obligation under CMS.

Rakkab’s actions violate Article III.5 of the CMS, which prohibits hunting, since Rakkab’s hunting is not conducted for scientific purposes [a] or under extraordinary circumstances [b] which are the only exceptions.

g) Rakkab’s hunting is not exempted as it is not for scientific purposes.

Article III.5.a allows hunting for ‘scientific purposes’. ‘Science’ is a systematic study of structure and behaviour through observation and experiment.
 The expression ‘purpose’ excludes all other purposes
 including a commercial activity, not for the purposes of systematic study through observation and experiment. In Whaling in the Antarctic,
  it was held that Japan’s project’s design and implementation was not according to scientific purposes as there was no analysis of usage of lethal methods, no rationale for sample sizes, and no setting up of time frame for the research. Further, commercial purpose involves forms of economic benefit,
  and all incidental activities.

The design and implementation of Rakkab’s activity is unreasonable to achieve its purposes as first, there is no analysis on procuring gallbladder without killing Yaks, second, no rationale for keeping the limit as 30,000 for DORTA’s license
 and third, Rakkab has not set any time frame for the research. Rakkab’s hunting is purely commercial as it is for manufacturing drugs.
 Therefore, Rakkab’s hunting is not exempted under the exception for scientific purposes.

h) Rakkab’s hunting is not exempted as there are no extraordinary circumstances.

Article III.5.d allows hunting in extraordinary circumstances. ‘Extraordinary circumstances’ means ‘very unusual or remarkable’.
 Since the purpose of the CMS is to protect endangered species from becoming extinct,
 this exception is narrowly interpreted and is applicable when hunting is first, the only option available to face the extraordinary circumstances.
 Second, such exception must be precise in time and space and third, when it is not disadvantageous to the species.
 

First, various processes and drugs are available for the treatment for diabetes,
 including Metformin, specifically mandated by WHO as an essential medicine for diabetes.
 Therefore, in absence of evidence that Gallvectra is more effective than other medicines, it is not the only option. Second, Rakkab’s law imposes no limit on hunting and period of license, and it is not mandatory for MoA to monitor compliance and impose sanctions.
 Third, it is unsustainable for Yaks
 and cannot be exempted under the exception of extraordinary circumstances.

IV. Rakkab fails to fulfill its obligation under CBD and CIL.

Rakkab is causing harm to the ecosystem by hunting Yaks unsustainably under the CBD [a], causing transboundary harm to Aurok [b], and failing to cooperate with Aurok [c] under CBD and CIL.

i) Rakkab is hunting yaks unsustainably.

CBD requires States to use its resources sustainably.
 Unsustainable use inter alia, is exhibited when hunting exceeds reproduction;
 when hunting affects the dependent community economically;
 or when other parts of the carcass of the animals remain unused.
 To minimize effects on biodiversity and ensure sustainable use, States must adopt measures in good faith.
  Subsequent State practice evidences that such measures include full and effective participation of local communities in policy making, effective monitoring, and implementation of best practices.
 Accordingly, Russia along with other Caspian States,
 Fiji
 and over 80 States
 banned the capturing of sturgeons, sea turtles and whales respectively. Similarly, Peru entrusted management of wildlife in a reserve to local communities to ensure sustainable harvesting.

Aurokans have been harvesting Yaks for centuries, their population consistently being 750,000.
 This evidences that Aurokans were harvesting according to reproduction rates, as confirmed by the YLSA report, which is reliable as it is an independent organization conducting multiple surveys.
 Contrarily, Rakkab, although a developed State,
 issued nearly 300 licenses for killing Yaks against erstwhile 20-30 licenses,
 knowing the dependence of Aurokans on Yaks and the slow reproduction of Yaks.
 Consequently, the number of Yaks reduced to 680,000 in 2016 from 750,000,
 exhibiting that the hunting exceeded reproduction. Moreover, Rakkabi hunters leave the carcasses on the fields rendering the remaining carcasses useless, which Aurokans would use for their subsistence.
 Further, the new regulations facilitate increase in hunting
 and do not require effective monitoring of Yaks, as the license is given for 3 years without any exception of monitoring before such time period.
 Therefore, Rakkab has been hunting Yaks unsustainably.

j) Rakkab is causing transboundary harm to Aurok.

(iv) Rakkab is causing transbounndary harm to Aurok.

States must not use their territories in a way which harms the environment of other States under CBD
 and CIL, as affirmed by judicial decisions.
 Such harm requires a causal link
 and must be ‘significant’, which is interpreted as more than detectable, not necessarily serious
 with proof on balance of probabilities.
 Such harm to the environment includes harm to quality of life and health of human beings
 and to the biological resources such as flora and fauna, including
 harm to key biological processes such as migration.
 Such migration undertakes important functions like seed dispersion and nutrient cycling by seed dispersion, pest control and manuring.

Aurokans witnessed a significant decline in the size of herds of Yaks, with Yaks not reaching the northernmost region.
 It evidences disturbed migration pattern, due to extensive hunting by Rakkab, in absence of any natural cause.
 Such decline itself constitutes more than significant harm, to a Yak-dependent least-developed country’s quality of life,
 as it will lead to their extinction by 2040.
 Additionally, disrupted migration of Yaks affects the ecosystem as Yaks undertake important functions, like seed dispersion and manuring.
 Therefore, Rakkab’s hunting which is more than what it was before the Regulation
 is causing transboundary harm to Aurok.

(v) In any event, Rakkab failed to fulfill its due diligence obligations.

States, especially developed ones, must undertake due diligence, that is, appropriate measures to prevent significant transboundary harm, if there is a risk of such harm.
 Such measures include enacting and enforcing appropriate legislation, and monitoring activities.
 As the Aurokans hunt Yaks for their subsistence,
 it is likely that such hunting could significantly harm Aurok. Further, Rakkab has been a party to the CBD before it started its activities of manufacturing Gallvectra in 2011, yet till 2016, Rakkab did not enact any legislation or monitor activities.
 Therefore, Rakkab failed to fulfill its due diligence obligations.

k) Rakkab fails to discharge its obligation to cooperate.

States have a duty to cooperate with other States,
 especially in case of shared natural resources
 under the CBD
 and CIL, as evidenced by State practice
 and opinio juris.
 Such cooperation entails meaningful negotiations with other States,
 directly notifying other States,
 assessment of impacts
 and prior exchange of information.
 Despite several attempts, Rakkab never considered the concerns of Aurokans
 and refused to halt hunting temporarily.
 Further, Rakkab neither notified Aurok about the advertisement which accelerated hunting nor did it assess the impacts before starting its activities.
 Therefore, Rakkab fails to discharge its duty to cooperate.

V.  Rakkab’s actions violate its obligations under CITES.

Article II.3 of the CITES requires all the States to cooperate in controlling trade in a species listed in Appendix III. Such cooperation in good faith,
 requires all range States to issue certificate of origin
 and to keep trade limited in line with the objective of sustainable use under CITES.
 Although Rakkab fulfilled the requirement of issuing certificates of origin,
 it failed to keep trade limited, as evidenced from the sales of Gallvectra
 and unsustainable hunting of Yaks,
 despite Yaks being under Appendix III.
 Therefore, by failing to take measures to limit the trade under good faith, Rakkab’s actions violate its obligations under CITES.

VI. Rakkab is obligated to end Yak hunting in its territory.

Under international law, States are obligated to cease a wrongful activity, in case it is continuing in nature.
 Rakkab’s actions violate its obligations under CMS, CBD, CITES and CIL by hunting Yaks and consequently, it is obligated to end such hunting.
C. The harvesting of Yak on the territory of Rakkab violates the cultural and religious rights of the people of Aurok, and Rakkab must prohibit such hunting forthwith.

Rakkab has extra-territorial obligations towards Aurokans [I] to respect their cultural and religious rights as, indigenous people [II] and in any event, as individuals [III], which it violates. Alternatively, Rakkab’s actions do not constitute valid derogations or restrictions to Aurokan’s rights [IV]. Consequently, Rakkab must prohibit such Yak hunting.
 

VII. Rakkab is under an extra-territorial obligation to respect cultural and religious rights of Aurokans.

Rakkab is obligated to respect Aurokans’ cultural and religious rights under ICESCR, C169 [a], and ICCPR [b].

l) Rakkab is obligated to respect Aurokans’ cultural and religious rights under ICESCR and C169.

Article 15 of ICESCR and Article 14 of C169 provide for cultural and religious rights to indigenous people and individuals. The object and purpose
 of such human rights treaties is protecting the universality of human rights, as evidenced by their Preambles.
 Accordingly, in absence of provisions limiting applicability, States are obligated to respect
 rights of people, indigenous or otherwise, located outside their jurisdiction or control also under C169
 and ICESCR,
 when their actions have effects on people outside their own territory.
 For instance, in absence of any applicability-limiting provision, the Convention on Elimination of Discrimination,
 and American Charter on Human Rights have been applied to effects of State actions beyond their territory,
 especially towards indigenous people.
 Therefore, Rakkab is obligated to respect Aurokans’ rights which are being affected by their unsustainable hunting.
 

m) Rakkab is obligated to respect Aurokans’ cultural and religious rights under ICCPR.

Article 2(1) of the ICCPR obligates States to ‘respect’ and ‘ensure’ the rights of individuals within their ‘jurisdiction and control’. The phrase ‘jurisdiction and control’ imposes a territorial limitation only on the obligation to ‘ensure’ positive rights. However, this phrase does not limit the obligation to ‘respect’ to individuals within the State as per the object and purpose,
  confirmed by travaux préparatoires
 and subsequent State practice.
 Therefore, Rakkab is obligated to respect Aurokan cultural and religious rights under ICCPR.

VIII. Rakkab’s actions violate the cultural and religious rights of Aurokans as indigenous people.

Aurokans have cultural and religious rights as indigenous people [a] which Rakkab’s unsustainable Yak hunt violates [b].

n) Aurokans have cultural and religious rights as indigenous people.

Under international law, a group of people is identified as ‘indigenous’, if it satisfies two criteria: first, they self-identify as indigenous;
 and second, the people descend from the population inhabiting the country at the time of colonisation,
 retaining some or all of their social or cultural institutions.
 Such institutions include religious practices
 and hunting practices for traditional subsistence.
 Subsequent State practice establishes marginalization is not a criterion for being recognized as indigenous
 as evidenced by ‘Inuits’ of Greenland.

Aurokans have not only inhabited Gaur Highlands since before they were colonised
 but have also retained their culture.
 They still follow religious beliefs of their Pivzao ancestors, such as worshipping Kayleff,
 celebrating festivals,
 traditional Yak hunting,
 and consumption of meat of Yak at communal events.
 They have also self-identified as ‘indigenous’.
 Therefore, Aurokans have cultural and religious rights as indigenous people.

o) Rakkab’s actions violate cultural and religious rights of Aurokans.

(vi) Rakkab’s actions violate the right of Aurokans to participate in cultural life.

States must respect the rights of indigenous people to participate in their culture under C169,
  ICESCR,
 and CIL, as evidenced by State practice
 and opinio juris.
 Additionally, Article 27 of the ICCPR specifically mandates that States respect the cultural rights of indigenous people as ‘minorities’.
 The participation in culture arises from following a way of life using cultural resources,
 traditional hunting,
 practice of religion related to natural resources,
 and observing cultural values attached to food.
 Such right is violated if there is a general reduction in the cultural resources available to the people,
 especially when the resources is required for subsistence of the vulnerable population.
Consequently, States are obligated to conduct effective consultations to obtain consent of people;
 mere general announcement does not suffice,
 especially in case of shared resources as with Huichol people.
 

Aurokans’ festivals, and calendars are based on Yak’s migration
 and Yak hunting is intrinsic to Aurokan culture and subsistence.
 However, Rakkab’s unsustainable hunting
 lead to scarcity of Yak for food consumption,
 traditional hunting,
 and rites of passage for Aurokans. Moreover, Rakkab failed to carry out any assessment or consultation before hunting Yak. Therefore, Rakkab’s actions violate Aurokans’ cultural right.
(vii) Rakkab’s actions violate the right of Aurokans to practice their religion.

States must respect the rights of indigenous people to practice their religion as an absolute
 right under ICCPR,
 C169
 and CIL, as evidenced by State practice
 and opinio juris.
 Such practice includes ceremonial rituals,
 dietary regulations,
 observing holidays and rites of passage.
 Article 18(2) of the ICCPR bars practices that restrict access to religion. Reduction in religious resources restricts such access.
 

Yak has religious significance for Aurokans, since it was formed in the image of their God,
 its arrival was celebrated as festivals and its soup was consumed as a ritual.
 Rakkab’s hunt denied young Aurokans exercise of religious rights of starting families and participating in their religion,
 without consultation.
 Therefore, Rakkab’s actions violate the religious rights of Aurokans.

IX. In any event, Rakkab’s actions violate the cultural and religious rights of Aurokans as individuals.
ICCPR and ICESCR recognize cultural and religious of every individual,
 the same having collective elements too.
 Therefore, Aurokans have such rights, even if they are not indigenous people and Rakkab violates both cultural [a] and religious rights of Aurokans [b].

p) Rakkab’s actions violate the cultural rights of Aurokans.

Article 15 of ICESCR mandates States to respect the right of people to participate in national culture,
 including following a way of life.
 CIL provides that such rights over shared natural resources are violated if there is inequitable utilization of the same.
 Equitable utilization requires consultation
 and proportional utilization as per past use,
 considering dependent population, and economic and social needs.
 

Aurokans have central social and economic needs for Yak as their subsistence and they have harvested Yak in greater numbers as per past utilization.
 However, Rakkab is hunting Yak even for people of 85 other countries,
 causing a reduction in availability of Yak.
 Thus, Rakkab’s inequitable use violates the cultural rights of Aurokans. 
q) Rakkab’s actions violate the religious rights of Aurokans.

Article 18 of the ICCPR requires States to respect the rights of all people to access their religion, even for majority religions.
 As established previously, Rakkab’s actions have violated Aurokans’ rights by adversely impacting religious practices of Aurokans.
 

X. Rakkab’s actions do not constitute valid limitation to Aurokan’s rights.

Article 4 of the ICESCR provides that limitations that erode the ‘minimum core’ of obligations,
 which includes right to participate in cultural practices,
 are not valid. Article 18(3) of ICCPR at most, provides for limitations on external manifestations of freedom of religion,
 when first such limitation is prescribed by law and second, when necessary to protect public health. Similar limitation is permissible under Article 4 of the ICESCR and in state practice.
 First, Rakkab has not notified an effective legislation imposing the restriction till 2017, since the number of Yak hunted is the same despite legislation.
 Second, Rakkab’s obligation here is to ensure public health only for the people of its own territory or within its jurisdiction, as shown by the words “within the State party”.
 However, Rakkab failed to take any alternative measures and hunted enough Yak to market Gallvactra to 85 countries,
 therefore severely restricting Aurokans’ rights.

Moreover, such restriction should be proportional
 i.e. means that there must not be any other method of achieving the same result in a less restrictive manner.
 This is confirmed by the obligation to provide essential medicines,
 having to be respectful of culture of individuals.
 However, in presence of other diabetes medicines, Rakkab’s hunting is not proportional.

D. Rakkab must pay Aurok a portion of the profits realized from sales of the drug Gallvectra, because the appropriation and exploitation of traditional knowledge belonging to the Aurokan people without compensation is inconsistent with international law.

Rakkab’s manufacturing of Gallvectra amounts to unlawful appropriation and exploitation of Aurokan traditional knowledge [I]. Consequently, Rakkab has an obligation to compensate Aurok [II]. In any event, Rakkab cannot justify its actions under the law on public domain [III].

XI. Rakkab is unlawfully appropriating and exploiting Aurokan traditional knowledge.

The use of Lustuk Enzyme to cure diseases is traditional knowledge of the Aurokans [a] which Rakkab is unlawfully appropriating and exploiting by manufacturing Gallvectra [b].

r) The use of Lustuk Enzyme to cure diseases is traditional knowledge of the Aurokans.

Under international law, there is no universally accepted definition of ‘traditional knowledge’,
 but common practice of States
 shows that it means the knowledge of a community passed-on from generation-to-generation,
 including medicinal knowledge.
 Such medicinal knowledge includes knowledge about use of animal organs to cure diseases,
 even if they cannot scientifically explain the disease, or the curative enzyme.
 Aurokans have been consuming Yak gallbladder for thousands of years,
 knowing it confers health-benefits, longevity, and protection against disease,
 and passed on this knowledge from generation-to-generation.
 Therefore, such consumption of Lustuk Enzyme,
 constitutes their traditional knowledge, even if they cannot explain diabetes or Lustuk Enzyme scientifically. 

s) Rakkab is unlawfully appropriating and exploiting Aurokan traditional knowledge.

Under international law, the use of traditional knowledge in manufacturing pharmaceuticals without the consent of indigenous communities amounts to unlawful appropriation and exploitation of traditional knowledge.
 Such pharmaceuticals lack novelty
 since they are only trivial modifications, and provide the same curative effects as traditional knowledge.
 For instance, in Pfizer, the U.S. rejected a claim of novelty for a pharmaceutical derived from icarinn, a biological compound of plant Epimedium, to cure male impotence since Chinese communities used Epimedium for same purposes, even though they had no knowledge of icarinn.

The use of Yak gallbladder, and its constituent Lustuk Enzyme to cure diseases is traditional knowledge of Aurokans,
 and since Gallvectra is derived from Lustuk Enzyme,
 with only trivial modifications by scientifically isolating Lustuk Enzyme,
 as they both treat diabetes.
 Therefore, Rakkab is unlawfully appropriating and exploiting Aurokan traditional knowledge.

XII. Consequently, Rakkab violates its obligation to compensate Aurok under international law.
Rakkab violates its obligation to compensate Aurokans under CIL [a]. Alternatively, Rakkab has failed to share benefits with Aurokans under CBD [b], and Nagoya [c]. In any event, Rakkab has unlawfully enriched from the sales of Gallvectra [d]. Accordingly, it must pay Aurok [e].

t) Rakkab violates its obligation to compensate Aurokans under CIL.

States are prohibited from appropriating and exploiting traditional knowledge, i.e. researching or commercializing such knowledge
 without prior informed consent of indigenous communities, and without compensating them under CIL, as evidenced by State practice
 and opinio juris.
 This is because these communities have a customary right to own their traditional knowledge.
 Rakkab uses traditional knowledge of the Aurokans in scientific research, laboratory experiments, and for manufacturing Gallvectra,
 without obtaining prior informed consent
 and therefore, has an obligation to compensate Aurokans.

u) Alternatively, Rakkab has failed to share benefits with Aurokans under CBD.

Article 15(7) of CBD obligates States to share benefits for utilization of genetic resources, i.e. research or commercialization of plant or animals.
 Subsequent practice of States shows that such an obligation also extends for traditional knowledge associated with genetic resources
 as traditional knowledge is inseparable from genetic resources.
 By utilizing Aurokan traditional knowledge associated with Yak gallbladder,
 Rakkab has an obligation to share benefits under the CBD.

v) Rakkab fails to share benefits with Aurokans under Nagoya.

(viii) Nagoya must be applied retroactively.

Under international law, retroactive application of a treaty is permitted, if it is intended by the State parties.
 Since the Nagoya applies to traditional knowledge “within CBD’s scope”,
 it can be applied retroactively to receive benefits from traditional knowledge utilized since entry into force of CBD,
 before entry into force of Nagoya. Such intention of retroactivity is confirmed by travaux préparatoires where many States agreed that its temporal scope includes use of traditional knowledge that happened since CBD’s entry into force.
 Although Rakkab started utilizing Aurokan traditional knowledge when Nagoya was not in force,
 since it was a party to the CBD, the Nagoya retroactively obligates Rakkab to share benefits after its ratification.

(ix) Rakkab fails to share benefits for utilization of traditional knowledge.

Under Nagoya, States are obligated to share benefits with indigenous communities whenever they utilize their “traditional knowledge associated with genetic resources”.
 When an indigenous community is present in two or more countries, those countries must cooperate to share benefits with them.
 Such obligation requires ‘coordinated action’ by States
 towards establishing benefit-sharing agreements with indigenous communities.
 For instance, when South Africa patented P57, a compound in hoodia plant, it entered into benefit-sharing agreements with indigenous San communities in Angola, Botswana, and Namibia, that traditionally use hoodia.
 Accordingly, Rakkab has an obligation to share benefits with Aurokans under Nagoya.
(x) In any event, Rakkab fails to share benefits for continuing utilization of Aurokan traditional knowledge.

Under international law, a treaty can apply to wrongful acts that continue after its entry into force
 and extends over a period of time in violation of international obligations.
 Consequently, Nagoya requires sharing benefits with indigenous people whenever their traditional knowledge is being utilized, even if the access was first obtained before Nagoya entered into force.
  Accordingly, failure to take their consent,
 or compensate them will be a wrongful act, which will continue till these obligations are not fulfilled by the defaulting State, after Nagoya’s entry into force.
 Therefore, Rakkab fails to share benefits for continuing utilization of Aurokan traditional knowledge and has failed to do so.
w) In any event, Rakkab has unlawfully enriched from the sales of Gallvectra.

Under international law,
 the doctrine of unjust enrichment, requires States that have enriched from another’s knowledge to return the profits.
 It extends to protect traditional knowledge against misappropriation.
 Such unjust enrichment occurs even when the State uses a modified version of the knowledge, if the substance remains same.
 Accordingly, profits realized from unlawful patents that are only modifications of traditional knowledge must be returned to indigenous communities.
 By failing to return profits to the Aurokans, Rakkab has unjustly enriched from the sales of Gallvectra, and must return the profits realized from it.

x) Rakkab cannot justify not sharing benefits under the law on public domain.

International law does not impose an obligation to share benefits if knowledge is in the ‘public domain’ i.e. any un-owned knowledge accessible to public that can be used without any compensation.
 However, when traditional knowledge is accessible to public through publication or internet, it is not ‘freely available’ for use,
 since indigenous communities still retain ownership rights over it
 requiring their consent.
 For instance, Peruvian and Sri  Lankan laws require benefit-sharing with indigenous communities when products derived from their traditional knowledge in public domain are sold.
 While traditional practices of Aurokans are published in journals,
 Aurokans retain ownership over their traditional knowledge.
 Therefore, Rakkab cannot justify not sharing benefits under the rule on public domain.

XIII. Accordingly, Rakkab must pay Aurok.

Under CIL
 on the right of diplomatic protection, a State can represent its nationals before international tribunals for violation of their rights by another State,
 after exhaustion of local remedies.
 Since the Rakkabi Supreme Court failed to admit Aurokans’ lawsuit, in absence of an appellate body in Rakkab,
 Aurokans have exhausted all available local remedies.
 Therefore, Aurok can represent Aurokans before the ICJ, and Rakkab must pay Aurok.

Prayer for Relief
Aurok respectfully requests this Court to adjudge and declare that:

A. Rakkab is responsible for DORTA’s internationally wrongful acts and in the alternative, Rakkab is responsible for its own failure to prevent DORTA from committing those wrongful acts;
B. Rakkab’s hunting of Yaks violates its international obligations relating to the protection of endangered species and the environment and therefore, it is liable to cease such hunting;
C. Rakkab’s hunting of Yaks in Rakkab violates the cultural and religious rights of Aurokans and therefore, it is liable to cease such hunting; and

D. Rakkab’s exploitation and appropriation of Aurokan traditional knowledge obligates it to pay Aurok a portion of profits realized from the sales of Gallvectra.

Respectfully submitted,
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