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INTRODUCTION

T he relationship between the dispute settlement mechanism of

the World Trade Organization (WTO) and that of regional
trade agreements (RTAs) demonstrates the difficulties surround-
ing the issues of overlaps/conflicts ofjurisdiction and of hierarchy
of norms in international law.l Jurisdiction is often defined in terms
of either legislative or judicial jurisdiction - that is, the authority
to legislate or to adjudicate on a matter. Jurisdiction may be ana-
lyzed from horizontal points of view (the allocation ofjurisdiction
among states or among international organizations) and from a
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On the issue ofjurisdiction generally and the relationship between the jurisdic-
tion of the World Trade Organization [hereinafter WTO] and that of other
treaties and institutions, see Joel Trachtman, "Institutional Linkages: Transcend-
ing 'Trade and ... ' (2002) 96(1) A.J.I.L 77. On the issue of universal jurisdic-

tion, see the recent judgment of the International Court ofJustice [hereinafter
ICJ] in Case Concerning the Arrest Warrant of i i April 2000 (Democratic Republic of
Congo v. Belgium), February 14, 2002. The full text of the judgment (including
separate and dissenting opinions) is available at <www.icj-cji.org>.
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vertical point of view (the allocation ofjurisdiction between states
and international organizations).2

This article addresses the issue of horizontal allocation of judi-
cial jurisdiction between RTAs and the WTO, as expressed in the
dispute settlement provisions of each treaty. The choice of a dis-
pute settlement forum is often an expression of the importance
that states give to the system of norms that may be enforced by
the related dispute settlement mechanism. For instance, if the same
states - which are parties to two treaties A and B that contain
similar obligations - provide that priority or exclusivity is given to
the dispute settlement mechanism of A over that of B, it may be that
the states are expressing their choice to favour the enforcement of
treaty A over treaty B.

In the case of RTAs, the situation is further complicated because
the General Agreement on Tariffs and Trade (GATT) 3 authorizes
WTO members to form regional trade agreements. The WTOjur-
isprudence has made it clear that members have a "right" to form
preferential trade agreements. This right is however conditional.
In the context of an RTA, Article XXIV may justify a measure that
is inconsistent with certain other GATT provisions. However, in
a case involving the formation of a customs union, this RTA
"defence" is available only when two conditions are fulfilled. First,
the party claiming the benefit of this defence must demonstrate
that the measure at issue is introduced upon the formation of a
customs union that fully meets the requirements of sub-paragraphs
8 (a) and 5 (a) of Article XXIV. Second, this party must demonstrate
that the formation of the customs union would be prevented if it
were not allowed to introduce the measure at issue. Again, both of
these conditions must be met to have the benefit of the defence
under Article XXIV of GATT.4

2 This categorization is suggested byJoel P. Trachtman who argues that the linkage
problem between "[t]rade and ... is a problem of allocation ofjurisdiction; he
suggests that there are three basic, and related, types of allocation ofjurisdiction:
(i) horizontal allocation ofjurisdiction among States, (ii) vertical allocation of

jurisdiction between states and international organizations and (iii) horizontal
allocation ofjurisdiction among international organisation." Trachtman, supra
note i at 79.

3 General Agreement on Tariffs and Trade, October 3o, 1947, 61 Stat. A-i 1, TIAS

1700, 55 U.N.T.S. 194 [hereinafter GATT].

4 Turkey - Restrictions on Imports of Textile and Clothing Products, Appellate Body
Report, October 22, 1999, Doc. WT/DS3 4 , para. 58. Presently, Article XXIV and
WTOjurisprudence clearly establish that it is for the parties to the regional trade
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Many RTAs include (substantive) rights and obligations that
are parallel to those of the Marrakesh Agreement Establishing the
World Trade Organization (WTO Agreement) .5 Generally, these
RTAs may provide for their own dispute settlement mechanism,
which makes it possible for the states to resort to different but
parallel dispute settlement mechanisms for parallel or even similar
obligations. This situation is not unique as states are often bound
by multiple treaties, and the dispute settlement systems of these
treaties operate in a parallel manner.6 At the same time, the WTO
dispute settlement system claims to be compulsory and exclusive.
Article 23 of the Understanding on Rules and Procedures Govern-
ing the Settlement of Disputes (DSU) 7 mandates exclusive jurisdic-
tion in favour of the DSU for WTO violations. By simply alleging
that a measure affects or impairs its trade benefits, a WTO member
is entitled to trigger the quasi-automatic, rapid, and powerful WTO
dispute settlement mechanism, excluding thereby the competence
of any other mechanism to examine WTO law violations. The chal-
lenging member does not need to prove any specific economic or
legal interest nor provide any evidence of the trade impact of the
challenged measure in order to initiate the DSU mechanism.8 The

agreement [hereinafter RTA] to prove that the concerned free trade area or
customs union is compatible with Article XXIV of GATT (and/or Article IV of
the General Agreement on Trade in Services [hereinafter GATS] in World Trade
Organization, Results of the Uruguay Round Multilateral Trade Negotiations:
The Legal Texts, 325, text is also available at <http://www.wto.org/english/
docse/legal_e/legal-e.htm#services>.) This test has, however, been severely
criticized for being unrealistic.

5 Marrakesh Agreement Establishing the World Trade Organization, in World
Trade Organisation, Results of the Uruguay Round Multilateral Trade Negotia-
tions: The Legal Texts, 33, text is also available at <http://www.wto.org/english/
docs.e/legal_e/ 14-ag.pdf> [hereinafter WTO Agreement].

6 The arbitral tribunal of the International Centre for the Settlement of Investment

Disputes/International Tribunal for the Law of the Sea stated that "[t] here is fre-
quently a parallelism of treaties, both in their substantive content and in their pro-
visions for settlement of disputes arising thereunder." Southern Bluefin Tuna (New
Zealand v. Japan; Australia v. Japan), Provisional Measures Order of 27 August
1999 (International Tribunal for the Law of the Sea), Award onJurisdiction and
Admissibility of4 August 2000, p. 91 [hereinafter Southern Bluefin Tuna case].

7 Understanding on Rules and Procedures Governing the Settlement of Disputes,
1994, Annex 2 to the WTO Agreement, supra note 5 [hereinafter DSU].

8 The WTO jurisprudence has confirmed that any WTO member that is a "poten-
tial exporter" has the sufficient legal interest to initiate a WTO panel process
(European Communities - Regime for the Importation, Sale and Distribution of Bananas,
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WTO will thus often "attract"jurisdiction over disputes with (poten-
tial) trade effects even if such disputes could also be handled in
fora other than that of the WTO.

OVERLAPS OFJURISDICTION BETWEEN RTAs AND THE WTO

Overlaps ofjurisdiction in dispute settlement can be defined as
situations where the same dispute or related aspects of the same
dispute could be brought to two distinct institutions or two differ-
ent dispute settlement systems. Under certain circumstances, this
occurrence may lead to difficulties relating to "forum-shopping,"
whereby disputing entities would have a choice between two adju-
dicating bodies or between two different jurisdictions for the same
facts. When the dispute settlement mechanisms of two agreements
are triggered in parallel or in sequence, there are problems on
two levels: first, the two tribunals may claim final jurisdiction
(supremacy) over the matter and, second, they may reach different,
or even opposite, results.9

Various types of overlaps ofjurisdiction may occur. For the pur-
pose of the present discussion, an overlap of jurisdiction occurs:
(1) when two fora claim to have exclusive jurisdiction over the
matter; (2) when one forum claims to have exclusive jurisdiction
and the other one offers jurisdiction, on a permissive basis, for
dealing with the same matter or a related one; or (3) when the dis-
pute settlement mechanisms of two different fora are available (on
a non-mandatory basis) to examine the same or similar matters.
Conflicts are possible in any of these three situations. All of the

Appellate Body Report, April 9, 1999, WTO Doc. WT/DS27/ARB at para. 136);
and in WTO disputes, there is no need to prove any trade effect for a measure to
be declared WTO inconsistent (DSU, supra note 7 at Article 3.8). This is to say, in
the context of a dispute between two WTO members, involving situations covered
by both the RTA and the WTO Agreement, any member that considers that any of
its WTO benefits have been nullified or impaired has an absolute right to trigger
the WTO dispute settlement mechanism and request consultations and the estab-
lishment of a panel (United States - Measures AffectingImports of Woven Wool Shirts
and Blouses from India, Appellate Body Report, Doc. WT/DS 3 3 , para. 13).
Arguably, a single WTO member cannot even agree to take its WTO dispute in
another forum.

9 The issue of forum shopping is not new. In the old GATT days, parties to the
Tokyo Round codes had the choice between the general GATT dispute settlement
mechanism and that of the codes (Agreement on Implementation of Article VI of
the General Agreement on Trade and Tariffs (1979), Article 15, text is available
at <http://www.wto.org/english/docs-e/legal-e/tokyo-adpe.doc>).
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RTAs examined in Table i at the end of this article have dispute
settlement mechanisms with jurisdiction that may potentially over-
lap with that of the WTO Agreement.

Table 1 examines different dispute settlement mechanisms of
RTAs and attempts to describe systematically the dispute settlement
mechanisms provided in the RTAs according to two different cate-
gories -the characteristics of the dispute settlement system and
the region. Furthermore, the table identifies several elements in
RTAs, including: (1) the compulsory or non-compulsory nature of
the RTA jurisdiction; (2) the reference to the GATT/ WTO dis-
pute settlement mechanism; (3) the exclusive or priority forum
prescription clause; (4) the choice of forum clause; (5) the bind-
ing nature of dispute settlement conclusions; and (6) the remedy
provided by the agreement, including the explicit right to take
countermeasures in trade matters with or without the permission
of RTA dispute settlement bodies.

EXAMPLES OF OVERLAPS OFJURISDICTION BETWEEN THE WTO'S

AND RTAS' DISPUTE SETTLEMENT MECHANISMS

Canada-United States Free Trade Agreement / North American Free
Trade Agreement (NAFTA) and the GATT/WTO Dispute Settlement
Mechanisms

NAFTA 10 provides that a forum can be chosen at the discretion
of a complaining party and gives preference to the NAFTA forum
when the action involves environmental, sanitary and phytosani-
tary (SPS) measures, or standards-related measures." At the time
of the conclusion of NAFTA, these provisions were more advanced
than those of GATT. It further provides that, if the complaining
party has already initiated GATT procedures on the matter, the
complaining party shall withdraw from these proceedings and may
initiate dispute settlement mechanism under NAFTA.12

10 North American Free Trade Agreement, December 17, 1992; Model Rules of

Procedure for Chapter Twenty of the North American Free Trade Agreement;
Code of Conduct for Dispute Settlement Procedures under Chapters 19 & 20 of
the North American Free Trade Agreement [hereinafter NAFTA], text is avail-
able at <http://www.sice.oas.org/cp-disp/English/dsm-II.asp>.

n NAFTA, supra note so at Article 2005(3).

12 NAFTA, supra note s o at Article 200 5 (7), concludes that for purposes of Article

2005, dispute settlement proceedings under the GATT are deemed to be initi-
ated by a party's request for a panel, such as under Article XXIII:2 of GATT
1947. Indeed, the explicit references to "GATT" and to the "General Agreement
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However, in light of Article 23 of the DSU, which provides that
a violation of the WTO Agreement can be addressed only accord-
ing to the WTO/DSU mechanisms, would the invocation of this
NAFTA provision be sufficient to halt the WTO adjudicating body?
How can Article 23 and the quasi-automatic process of the DSU
be reconciled with the preference and, in some circumstances, the
exclusive priority given to the NAFI'A dispute settlement mecha-
nism for obligations that are similar in NAFTA and in the WTO for
the same facts? For instance, Article 301 of NAFTA explicitly refers
to Article III of GATT. In a hypothetical case where a NAFTA state's
domestic regulation violates Article III of GATT and Article 301
of NAF'A, the defending party may prefer to have the matter sub-
mitted to a NAFTA panel - it may have a valid defence under
NAFTA - but the complaining party may prefer to have the matter
addressed in the WTO. The situation may also be reversed if the
defending party sees some procedural or political advantage in
having its case debated in the WTO. 13

In light of the quasi-automaticity of the mechanism, once a dis-
pute is initiated under the DSU, it is unlikely that a WTO panel
would give much consideration to the defendant's request to halt
the proceduresjust because similar or related procedures are being
pursued under a regional arrangement. To take the NAFTA/WTO
example again, a WTO panel would not examine any allegation of
a NAFTA violation, rather it would be asked to examine an alleged
WTO violation, which would be similar to a NAFTA violation.
Could it be said that the NAFTA and the WTO provisions are deal-
ing with the same subject matter (which could be defined as the
measure plus the type of obligation imposed by the law)? Strictly
speaking, the matter is different, although the content of the obli-
gations is similar. For instance, the Free Trade Agreement between

on Tariffs and Trade 1947" raise the question whether the same rules would con-
tinue to apply to the new DSU of the WTO. However, since the first paragraph of
Article 2005 refers to "any successor agreement (GATT])" and the recent NAFTA
panel described GATT as "an evolving system of law" that includes the results of
the Uruguay Round, the provisions of Article 2oo 5 of NAFTA would be appli-
cable to the dispute settlement rules of the WTO. Arbitral Panel Established
Pursuant to Article 2008 of the North American Free Trade Agreement, In the
Matter of Tariffs Applied ly Canada to Certain US - Origin Agricultural Products, Final
Report (December 2, 1996).

13 Canada -Certain Measures Concerning Periodicals,July 30, 1997, Doc. WT/DS3S /
AB/R is a good example of potential overlap. The United States initiated its dis-
pute against Canada under the DSU of the WTO rather than that of the NAF'A.
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the EU and Mexico1 4 states that arbitration proceedings established
under this agreement will not consider issues relating to parties'
rights and obligations under the WTO Agreement. Would the in-
sertion of this type of provision mitigate the problem of conflicts of
jurisdiction or would it aggravate the situation?

If there is an allegation of WTO violation, it would be difficult
for a WTO panel to refuse to hear a WTO member complaining
about a measure claimed to be inconsistent with the WTO Agree-
ment on the ground that the complaining or defending member is
alleged to have a more specific or more appropriate defence or
remedy in another forum concerning the same legal facts. Before
a WTO panel, should the NAFTA parties have explicitly waived
their rights to initiate dispute settlement proceedings under the
WTO, the situation would be the same. However, in such a case, in
initiating a parallel WTO dispute, a NAFTA party may be found to
be violating its obligation under NAFTA - that is, not to take a dis-
pute outside of NAFTA. In these circumstances, the NAFTA party
opposed to the parallel WTO panel (the "opposing NAFrA party")
could claim that the WTO panel initiated by the other NAFTA
party is impairing some of its benefits under NAFrA. The oppos-
ing NAFTA party would arguably win this claim before the NAFTA
panel. Theoretically, that opposing NAFTA party would then be
entitled to some retaliation - the value of which could probably
correspond to (part of) the benefits that the other NAFTA party
could gain in initiating its WTO panel.

In other words, even if it may not be practical or useful for a
NAFTA party to duplicate in the WA-TO a dispute that should be han-
dled in NAFTA, there does not seem to be any legal impediment
against such a possibility, since, legally speaking, the NAFTA and
WTO panels would be considering different "matters" under differ-
ent "applicable law," providing for different remedies and offering
a different implementation and retaliation mechanisms.

14 Free Trade Agreement between the EU and Mexico, Decision no. 2/2000 of the
EC/Mexico Joint Council of 23 March 2000 (covering trade in goods, gov-
ernment procurement, cooperation for competition, consultation on intellec-
tual property rights, dispute settlement), Article 41, entered into force on July
1, 2000, text is available at <http://europa.eu.int/comm/trade/bilateral/
mexico/fta.htm >.
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OtherFree Trade Agreements with a "Forum Election Clause"
and an "Exclusivity Forum Clause"

Some recent free trade agreements contain even further detailed
and articulate provisions on the overlap with the WTO dispute set-
tlement system. The Free Trade Agreement between the European
Free Trade Association States and Singapore 5 explicitly provides
that disputes on the same matter arising under both this agreement
and the WTO Agreement, or under any agreement negotiated
thereunder, to which the parties are party, may be settled in either
forum at the discretion of the complaining party but that the forum
thus selected shall be used to the exclusion of the other.1 6

The Free Trade Agreement between Canada and Costa Rica con-
tains a general provision on the compulsory nature of the dispute
settlement system provided for in the same agreement.17 The agree-
ment also provides that "[s]ubject to paragraph 2, Article VI. 4
(Dispute Settlement in Emergency Action Matters), Article VII. 1.5
(Antidumping Measures), Article IX. 5.1.2 (Sanitary and Phytosan-
itary Measures) and Article XI.6. 3 (Consultations), disputes regard-
ing any matter arising under both this Agreement and the WTO
Agreement, any agreement negotiated there under, or any succes-
sor agreement, may be settled in either forum at the discretion of
the complaining Party." 8 It also adds that once dispute settlement
procedures have been initiated under Article XIII.8 or dispute set-
tlement proceedings have been initiated under the WTO Agree-
ment, the forum selected shall be used to the exclusion of the other
unless a party makes a request pursuant to paragraph 2.'9

These free trade agreements prohibit their members from initiat-
ing a second dispute on the same or related matters once the dispute
settlement process of these free trade agreements or of the WTO has
been initiated. It is doubtful whether this type of provision would

15 Free Trade Agreement between the European Free Trade Association States

and Singapore, signed on June 26, 2002, entered into force on January 1,
2003, text is available at <http://secretariat.efta.int/Web/ExternalRelations/
PartnerCountries/Singapore/SG/SG_FTA.pdf>.

16 Ibid. at Article 56(2).

17 Free Trade Agreement between the Government of Canada and the Government

of the Republic of Costa Rica, Article XIII:6, entered into force on November 1,
2002, text is available at <http://www.dfaitmaeci.gc.ca/ma-nac/CostaRicatoc-
en.asp>.

Is Ibid.

19 Ibid.
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suffice to allow a WTO panel to refuse to hear the matter in situa-
tions where the dispute settlement process of the free trade agree-
ment has been triggered. It may be difficult at the early stage of a
WTO panel to assess whether the matter is indeed exactly the same
as the one raised in the free trade area forum. The WTO panel may
simply continue its investigation to find out whether the measure
is inconsistent with the WTO provisions while assessing whether the
obligations are the same under both treaties. However, the WTO
member party to the free trade agreement who initiates a WTO dis-
pute process in parallel or subsequently to that of the free trade
agreement could very well be in violation of that free trade agree-
ment and lose, in application of the free trade agreement, all the
benefits that it would/could otherwise have obtained from the
WTO dispute settlement system.

MERCOSUR/WTO Dispute Settlement Mechanisms

The Southern Common Market (MERCOSUR) 20 provides that
"[t]he controversies which arise between the State Parties regard-
ing the interpretation, application or non-compliance of the dis-
positions contained in the Treaty of Asuncion, of the agreements
celebrated within its framework, as well as any decisions of the
Common Market Council and the resolutions of the Common
Market Group, will be submitted to the procedure for resolution
established in the present Protocol (of Brazilia): 'the state parties
declare that they recognize as obligatory, ipsofacto and without need
of a special agreement, the jurisdiction of the Arbitral Tribunal
which in each case is established in order to hear and resolve all
controversies which are referred to in the present Protocol."21 The
Protocol of Olivos 22 now provides that the forum chosen by the
complaining party should be the forum of the dispute and adds

20 The Southern Common Market [hereinafter MERCOSUR] was created by the

1991 Treaty of Asunci6n, approved by Act 23981/91 (Argentina, Official
Bulletin, September 12, 1991), text is available at <wAw.mercosul.org.uy/
pagina 1 esp.htm>.

21 Protocol of Brasilia, Council Decision MERCOSUR/CMD/DEC NO. o/91;

Protocol of Brasilia for Dispute Settlement, Article i, signed on December 17,
1991, text is available at <http://www.mercosul.gov.br/textos/default.asp?
Key=231>.

22 Protocol of Olivos for the Settlement of Disputes in MERCOSUR, Article i,

signed on February 18, 2002, text is available at <http://www.mercosul.gov.br/
textos/default.asp?Key=232>.
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that once a forum has been selected it shall deal with the dispute at
the exclusion of other fora.

In 2000, Argentina decided to impose safeguard quotas on
entries of certain cotton products from Brazil, China, and Pakistan.
Brazil asked an arbitral panel to rule on the trade dispute. The
three arbitrators concluded that Argentina's safeguard measure
was incompatible with the MERCOSUR agreement. Argentina did
not remove its quotas immediately, thus Brazil asked the WTO Tex-
tiles Monitoring Body (TMB) to review the legality of the Argentina
quotas.23 Although the WTO rules on textiles allow members to
take some safeguard actions, the TMB concluded that Argentina's
safeguard measures were incompatible with the WTO Agreement.
Since Argentina continued to refuse to comply, Brazil was forced
to take the dispute to the dispute settlement body (DSB) and could
have requested the establishment of a panel. In the end, the parties
settled amicably.

In 2002, Brazil initiated a WTO dispute complaint relating to
the imposition of anti-dumping measures against the importation
of poultry from Argentina. 24 Before the WTO panel, Argentina
argued that Brazil had failed to act in good faith by first challeng-
ing Argentina's anti-dumping measure before a MERCOSUR ad
hoc tribunal and then, having lost that case, initiating WTO dis-
pute settlement proceedings against the same measure. Argentina
raised a preliminary issue concerning the fact that, prior to bring-
ing WTO dispute settlement proceedings against Argentina's anti-
dumping measure, Brazil had challenged that measure before a
MERCOSUR ad hoc arbitral tribunal.25 According to Argentina,
a member is not acting in good faith if it first has recourse to
the mechanism of the integration process to settle its dispute with
another WATO member and, then, dissatisfied with the outcome,
files the same complaint within a different framework, making mat-
ters worse by omitting any reference to the previous procedure
and its outcome. 26 Argentina considered that "Brazil's conduct in

23 The legal issues in the WTO were slightly different from those before the MER-

COSUR arbitrators and could have led to very complicated questions relating to
the WTO compatibility of the MERCOSUR customs union and whether coun-
tries in a customs union can impose safeguard measures against imports from
another member.

24 See Argentina -Definitive Anti-DumpingDuties on Poultry from Brazi4 Panel Report,
May 22, 2003, Doc. WT/DS2 4 1/R.

2 Ibid. at para. 7.17.

26 Ibid. at para. 7.19.
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bringing the dispute successively before different fora, first MER-
COSUR and then the WTO, constitutes a legal approach that is
contrary to the principle of good faith which, in the case at issue,
warrants invocation of the principle of estoppel."27 Argentina re-
quested that, in light of the prior MERCOSUR proceedings, the
panel refrain from ruling on the claims raised by Brazil in the
present WTO dispute settlement proceedings. In the alternative,
Argentina submitted that the panel should be bound by the ruling
of the MERCOSUR tribunal. In the alternative, Argentina submit-
ted that "in view of the relevant rule of international law applicable
in the relations between parties pursuant to Article 3 1.3 (c) of the
Vienna Convention the Panel cannot disregard, in its consideration
and substantiation of the present case brought by Brazil, the prece-
dents set by the proceedings in the framework of Mercosur."28

According to Brazil, the simple fact that it had brought a similar
dispute to the MERCOSUR tribunal did not represent that Brazil
had consented not to bring the current dispute before the WTO,
especially when the dispute before this panel was based on a differ-
ent legal basis than the dispute brought before the MERCOSUR
tribunal. Brazil asserted that the MERCOSUR Protocol of Olivos
on Dispute Settlement, signed on 18 February 2002, could not be
raised here as an implicit or express consent by Brazil to refrain
from bringing the present case to the WTO dispute settlement,
again because the object of the earlier MERCOSUR proceedings
was different from that of the present WTO proceedings. Further-
more, the Protocol of Olivos did not apply to disputes that had
already been concluded under the Protocol of Brasilia.29

It is worthwhile to note the United States's argument as a third
party. The United States submitted that the MERCOSUR dispute
settlement rules are not within the panel's terms of reference:

Article 7.1 of the DSUmakes quite clear that a Panel's role in a dispute is
to make findings in light of the relevant provisions of the "covered agree-
ments" at issue. The Protocol of Brasilia is not a covered agreement, and
Argentina has not claimed that Brazil's actions with respect to the Protocol
breach any provision of a covered agreement. Rather, Argentina's claim
appears to be that Brazil's actions could be considered to be inconsistent
with the terms of the Protocol. A claim of a breach of the Protocol is not
within this Panel's terms of reference, and there are no grounds for the

21 Ibid. at para. 7.18
28 Ibid.

29 Ibid. at para. 7.22.



Annuaire canadien de Droit international 2 003

Panel to consider this matter. Argentina may, however, be able to pursue
that claim under the MERCOSUR dispute settlement system.30

The panel decided to limit itself to the arguments raised by
Argentina - allegations of bad faith on the part of Brazil and the
invocation of estoppels that would prohibit Brazil from challeng-
ing Argentina's actions before the WTO - and to reject them as
inherently inconsistent. The panel concluded that "two conditions
must be satisfied before a Member may be found to have failed to
act in good faith. First, the Member must have violated a substan-
tive provision of the WTO agreements. Second, there must be
something 'more than mere violation.' With regard to the first con-
dition, Argentina has not alleged that Brazil violated any substan-
tive provision of the WTO agreements in bringing the present case.
Thus, even without examining the second condition, there is no
basis for us to find that Brazil violated the principle of good faith
in bringing the present proceedings before the WTO."' The
panel then discussed the international law criteria for estoppel
and concluded that there was nothing on the record to suggest that
Argentina actively relied in good faith on any statement made
by Brazil, either to the advantage of Brazil or to the disadvantage
of Argentina. There was nothing on the record to suggest that
Argentina would have acted any differently had Brazil not made the
alleged statement that it would not bring the present WTO dispute
settlement proceedings.

The panel also rejected Argentina's argument based on Article
3.2 of the DSU and Article 31.3(c) of the Vienna Convention on
the Law of Treaties.3 2 The panel recalled that Article 3.2 of the DSU
is concerned with international rules of treaty interpretation:

Article 3.2 of the DSU is concerned with treaty interpretation. Article
31.3 (c) of the Vienna Convention is similarly concerned with treaty interpre-
tation. However, the Panel noted that Argentina has not sought to rely on
any law providing that, in respect of relations between Argentina and
Brazil, the WTO agreements should be interpreted in a particular way. In
particular, Argentina has not relied on any statement or finding in the
MERCOSUR Tribunal ruling to suggest that we should interpret specific
provisions of the WTO agreements in a particular way. Rather than con-
cerning itself with the interpretation of the WTO agreements, Argentina

30 Ibid. at para. 7.30.

3' Ibid. at para. 7.36.
32 Vienna Convention on the Law of Treaties, May 23, 1969, Can. T.S. 1 98o No. 37

(entered into force January 27, 1980) [hereinafter Vienna Convention].
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actually argues that the earlier MERCOSUR Tribunal ruling requires us
to rule in a particular way. In other words, Argentina would have us apply
the relevant WATO provisions in a particular way, rather than interpret them
in a particular way. However, there is no basis in Article 3.2 of the DSU, or
any other provision, to suggest that we are bound to rule in a particular
way, or apply the relevant WTO provisions in a particular way. However,
there is no basis in Article 3.2 of the DSU, or any other provision, to sug-
gest that we are bound to rule in a particular way, or apply the relevant
WTO provisions in a particular way.33

This report was not appealed to the Appellate Body.34 It is clear
that WTO adjudicating bodies do not have the authority to enforce
provisions of a RTA as such.3 In a case such as this one, however,
the WTO adjudicating bodies would seem to be assessing the con-
cerned states' situation in light of their WTO obligations and not
in light of their MERCOSUR obligations. Yet, contrary findings
based on similar rules from the MERCOSUR and WTO institutions
would have unfortunate consequences for the trust that the states
are to place in their international institutions.

How CAN STATES AND WTO PANELS DEAL WITH OVERLAPS OF

JURISDICTION BETWEEN DISPUTE SETTLEMENT MECHANISMS OF

RTAs AND THE WTO?

SOLUTIONS SUGGESTED BY INTERNATIONAL LAW

Overlaps and conflicts of jurisdictions are now of relevance in
international law generally because of the multiplication of inter-
national jurisdictions. In recent years, treaties and organs ofjuris-
diction have increased drastically in number. An obvious example
is the multiplicity of treaties, organs, and jurisdictions that are
involved in human rights issues.3 6 The accepted practice seems to be
that states may adhere to different but parallel dispute settlement

33 Argentina -Definitive Anti-DumpingDuties on Poultry from Brazil, supra note 24 at

para. 7.41.

31 It is interesting to note that the new Protocol of Olivos on Dispute Settlement,
supra note 22, now contains an exclusive forum clause: "Once a dispute settle-
ment procedure pursuant to the preceding paragraph has begun, none of the
parties may request the use of the mechanisms established in the other fora, as
defined by article 14 of this Protocol." At the time of this dispute, it was not yet
in force.

3' United States - Margin of Preferences, BISD Il/ i, Decision of August 9, 1949.
36 See Emmanuel Roucounas, Engagements paralliles et contradictoires, Cours de la

Haye (1987), 197.
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mechanisms for parallel or even similar obligations. The arbitral
tribunal of the International Centre for the Settlement of Invest-
ment Disputes/International Tribunal for the Law of the Sea in the
recent Southern Bluefin Tuna (New Zealand v. Japan; Australia v.
Japan) case stated:

But the Tribunal recognizes as well that there is a commonplace of inter-
national law and State practice for more than one treaty to bear upon a
particular dispute. There is no reason why a given act of a State may not
violate its obligations under more than one treaty. There is frequently a par-
allelism of treaties, both in their substantive content and in their provisionsfor set-
tlement of disputes arising thereunder... the conclusion of an implementing
convention does not necessarily vacate the obligations imposed by the
framework convention upon the parties to the implementing convention. 37

A call for increased coherence was also made by a former presi-
dent of the International Court ofJustice (ICJ), Stephen Schwebel,5 s

and again by Gilbert Guillaume, 39 against the dangers of forum
shopping and the development of fragmented and contradictory
international law. Roselyn Higgins believes, however, that there
may not be any need for such an international structure and that
coherence may be best ensured through awareness and exchanges
between jurisdictions:

With the greatest respect to the past two Presidents of the International
Court, I do not share their view that the model of Article 234 (the renum-
bered Article 177) of the Rome Treaty provides an answer. It is simply
cumbersome and unrealistic to suppose that other tribunals would wish to
refer points of general international law to the International Court ofJus-
tice. Indeed, the very reason for their establishment as separate judicial
instances militates against a notion of intra-judicial reference.

37 Southern Bluefin Tuna case, supra note 6 at 91 [emphasis added].

38 "[I] n order to minimize such possibility as may occur of significant conflicting
interpretations of international law, there might be virtue in enabling other inter-
national tribunals to request advisory opinions of the International Court ofJus-
tice on issues of international law that arise in cases before those tribunals that
are of importance to the unity of international law... There is room for the argu-
ment that even international tribunals that are not United Nations organs, such as
the International Tribunal for the Law of the Sea, or the International Criminal
Court when established, might, if they so decide, request the General Assembly-
perhaps through the medium of a special committee established for the pur-
pose - to request advisory opinions of the Court." Stephen M. Schwebel, Presi-
dent of the ICJ, Address to the Plenary Session of the General Assembly of the
United Nations, October 26, 1999, text is available at <http://www.icj-cij.org/>.

39 See, for instance, the note by Gilbert Guillaume, "La mondialisation et la Cour
internationale dejustice" (2000) 2(4) Forum (ILA) at 242.
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The better way forward, in my view, is for us all to keep ourselves well
informed. Thus the European Court of Justice will want to keep abreast
of the case law of the International Court, particularly when it deals with
treaty law or matters of customary international law; and the International
Court will want to make sure it fully understands the circumstances in
which these issues arise for its sister court in Luxembourg. Many ways of
achieving this can be suggested; and events such as this lecture may per-
haps be seen as counting among them.40

In the absence of provisions such as a choice of forum clause and
an exclusive forum clause, it is possible that the dispute settlement
forum of an RTA and that of the WTO may be seized, at the same
time or sequentially, of very similar matters, to the extent that obli-
gations under the RTA and the WTO are similar and applicable. In
the absence of any other specific treaty prescription, the rules and
principles of treaty interpretation and of conflicts applicable to the
substantive provisions of treaties would also be applicable to the
issue of the overlap or conflict of their respective dispute settlement
mechanisms. The issue is whether these rules of conflict (lex pos-
terir and lex specialis) are such as to be able to invalidate the WTO
dispute settlement process or nullify its access. It is doubtful.

As long as a treaty provides for a dispute settlement mechanism
in its text, parties to the treaty may invoke that mechanism to settle
a dispute concerning the interpretation or application of the treaty.
In the absence of any clear prescription, such a cumulative appli-
cation of various dispute settlement mechanisms under different
treaties seems possible. In initiating a WTO dispute, the RTA mem-
ber may, however, nullify the benefits of another RTA member and
may be subject to RTA dispute settlement procedures and eventually
retaliation in the RTA context. The WTO recognizes the legitimacy
of RTAs (with conditions). It may be argued that RTAs' dispute set-
tlement mechanisms are used to enforce the disciplines of RTAs
(which themselves must be compatible with Article XXIV and with
the GATT/WTO) and are therefore "necessary" to allow members
to enforce RTA rules (and the related countermeasures).

Treaty Clauses Addressing Dispute Settlement Mechanisms
of Other Treaties

Article 23 of the DSU is a specific treaty clause 4' that seems to
prevent other jurisdictions from adjudicating WTO law violations.

40 Roselyn Higgins, "The ICJ, The ECJ, and the Integrity of International Law"

(2003) 52 I.C.L.Q. 1-2o at 20.
41 Vienna Convention, supra note 32 at Article 30.2.
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However, Article 23 cannot prohibit tribunals established by other
treaties from exercising jurisdiction over the claims arising from
their treaty provisions that run parallel to, or overlap with, the
WTO provisions. Hence, there is a need for WTO members to fur-
ther address the issue of overlapping WTO/RTA dispute settlement
jurisdictions. Table i at the end of this article identifies a number
of aspects relevant to RTA jurisdiction. A large number of RTAs
provide for compulsory jurisdiction mandating the parties to refer
their disputes to an institution established by the constituting
treaty. Some RTAs provide for forum shopping or a forum choice
clause, allowing for the settlement of disputes either in the RTA
forum or in the GATT forum at the discretion of the complaining
party. Other RTAs contain exclusive forum clauses, in addition to
the choice of forum clause, providing that, once a matter has been
brought before either forum, the procedure initiated shall be used
to the exclusion of any other, as is the case with NAFTA and the
free trade agreements between the United States and Singapore, 42

Japan and Singapore, 43 or Singapore and Australia." The purpose
of this rule was not to recognize the existence of resjudicata as such
(since the applicable law was strictly different - the law of the free
trade agreement in one forum, GATT law in the other) but rather
to introduce certainty and avoid multiple dispute settlement pro-
ceedings. In fact, NAFTA goes further than the Canada-United
States Free Trade Agreement,45 which preceded NAF-FA and, in
the area of sanitary and phytosanitary measures (SPS) and envi-
ronment and other standard disputes, obliges a NAIFTA state to

42 United States - Singapore Free Trade Agreement, signed on May 6, 2003, text is

available at <http://www.ustr.gov/new/fta/Singapore/final.htm>.
43 Agreement between Japan and the Republic of Singapore for a New-Age Eco-

nomic Partnership, signed on January 13, 2002 and entered into force on
November 30, 2002, text is available at <http://www.mti.gov.sg/public/FTA/
frm_FTADefault.asp?sid=28>.

14 Singapore - Australia Free Trade Agreement, signed on February 17, 2003 and
entered into force on July 28, 2003, text is available at <http://www.austlii.
edu.au/au/other/dfat/treaties/2003/16.html>. Article 18ol of the Canada-
United States Free Trade Agreement, infra note 45, envisaged that disputes aris-
ing under both this agreement and GATT (including the Tokyo Round codes)
could be settled in either forum at the discretion of the complaining party but
that once a matter has been brought before either forum, the procedure initi-
ated shall be used to the exclusion of any other.

41 Canada - United States Free Trade Agreement, signed onJanuary 2, 1989, text
is available at <http://wehner.tamu.edu/mgmt.wwv/nafta/fta/complete.pdf>.
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withdraw from a GATT dispute if the other NAFTA state prefers the
NAFTA jurisdiction. 46 The Free Trade Agreement between Chile
and Mexico 47 and the Free Trade Agreement between Canada and
Chile48 have similar provisions. 49

There is no clear rule in regard to the relationship between the
WTO jurisdiction and other jurisdictions. Article XXJV of GATT
does not make any reference to the dispute settlement mechanisms
of RTAs. In order to govern the legal relationships between RTAs'
dispute settlement mechanisms and those of the WTO, a set of
principles can be devised. If both processes were triggered at the
same time, it is quite probable that the WTO panel process would
proceed much faster than the RTA process. What arguments may
be raised before a WTO adjudication body with respect to the RTA
dispute settlement mechanism? Are there rules of general inter-
national law that may be useful? Principles and rules that have

46 Article 2005 of NAFTA, supra note s o, provides that after consultation "the dis-

pute normally shall be settled under this Agreement." Paragraphs 3 and 4 of
Article 2005 go further and prescribe the exclusive application of NAFTA to the
detriment of GATT: When the responding party claims that its action is subject
to Article 104 of the Environmental and Conservation Agreements (inconsis-
tency with certain environmental and conservation agreements), sanitary and
phytosanitary measures, or standards-related measures adopted or maintained
by a party to protect its human, animal or plant life or health, or its environment,
and that raises factual or scientific issues on these aspects, "the complaining
Party may, in respect of that matter, thereafter have recourse to dispute settle-
ment procedures solely under [NAFTA]." According to paragraph 5 of Article
2005, if the complaining party has already initiated GATT procedures on the
matter, "the complaining Party shall promptly withdraw from participation in
those proceedings and may initiate dispute settlement procedures under Article
2007." See the Agreement between the Government of Canada and the Govern-
ment of the United States ofAmerica Concerning the Transboundary Movement
of Hazardous Waste, signed on October 28, 1986; and the Agreement between
the United States of America and the United Mexican States on Cooperation for
the Protection and Improvement of the Environment in the Border Area, signed
on August 14, 1983.

47 Free Trade Agreement between the Government of the Republic of Chile and the
Government of the United Mexican States, signed on April 17, 1998 and entered
into force on August i, 1999, text is available at <http:www.sice-oas.org>.

48 Free Trade Agreement between the Government of Canada and the Government

of the Republic of Chile, signed on December 5, 1996, text is available at
<http://ww.dfait-maeci.gc.ca/tna-nac/cda-chile/menu-en.asp>.

49 Article N-o 5 of the Free- Trade Agreement between the Government of Canada
and the Government of Chile, supra note 48; and Free Trade Agreement between
the Republic of Chile and the Government of Mexican States, supra note 47,
Article 18-o3, para. 2.



The Canadian Yearbook of International Law 2003

been developed in private international commercial law for deal-
ing with overlaps and conflicts of jurisdictions are also informa-
tive. It may be worthwhile to examine whether such rules could
be used in situations of multiple jurisdictions of international law
tribunals.

Abuse of Process, Abuse of Rights, and Good Faith

In public international law, a state, by initiating a second pro-
ceeding on the same matter, may be viewed as abusing its process or
procedural rights. A tribunal could decline jurisdiction if it consid-
ers that the proceedings have been initiated to harass the defendant
or that they were frivolous or groundless. It is not the multiple pro-
ceedings that are condemned "but rather the inherently vexatious
nature of the proceedings." 50 Such a prohibition against "abuses
of rights" could be considered a general principle of law.51 How-
ever, it is unlikely that any adjudicating body, including those of the
WTO, would find the allegations that their constitutional treaty has
been violated to be "vexatious," especially when, in all probability,
the claims would be drafted to capture the specific competence of
that tribunal.

One could possibly argue that a state may be bound by its implied
commitment to respect a previous ruling and thus may have to
refrain from resorting to another forum to challenge the previous
ruling. However, at the same time, states may be bound by two dif-
ferentjurisdictions sequentially and this situation happens often in
international law. One may also argue that the general obligation
of states to enforce their treaty obligations in good faith obliges
them to use the most appropriate forum to settle their disputes or
to use them in any sequence. However, if states have negotiated the
possibility of referring disputes to various fora, it has to be assumed
that they intended to retain the possibility of using such fora freely,
yet in good faith.

50 Lowe affirms that the doctrine of abuse of process is "well established, though
occasions for its application are likely to be very rare." Vaughan Lowe, "Over-
lappingJurisdictions in International Tribunals" (2000) 2o Australian YB. Int'l
L. 113.

51 Brownlie wrote that "[i]t is not unreasonable to read the principle of abuse of
right as a general principle of law." See Ian Brownlie, Principles of Public Inter-
national Law, 5"' ed. (Oxford: 1998), 447-48. See also United States -mport Pro-
hibition of Certain Shrimp and Shrimp Products, Appellate Body Report, October
26, 2001, Doc. WT/DS5 8, at para. 158.

100
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In addition, it may be argued that a WTO panel could consider
consultations and the use of the RTA dispute settlement mecha-
nism in an RTA context or the efforts to reach a mutually agreeable
solution to the dispute as an evidence of the good faith of its mem-
ber (s), which may be relevant for the determination of compliance
with the WTO provisions. As shown in Table 1, RTAs generally pro-
vide for consultation mechanisms. Once consultations have been
requested by a party, the other party usually has to respect such a
request. Consultations normally take place in a RTA institution
composed of representatives of participating member states.

Exhaustion ofRTA Remedies

There does not seem to be any rule that demands the exhaus-
tion of one dispute settlement mechanism prior to the initiation of
another one. There is a principle in general international law that
obliges states to ensure that local remedies have been exhausted
before bringing a claim on behalf of a national to international
dispute settlement mechanisms, but many would argue that this
doctrine does not apply under WTO law.52 In any case, the dispute
settlement mechanism of a RTA does not provide for any "local"
remedy, therefore it is difficult to consider that such a principle
could be invoked to oblige a state to exhaust RTA remedies before
going to the WTO. 53

Reference to the ICJ

Another solution to address the proliferation of international
jurisdictions is to adopt the suggestion of Judge Guillaume and
empower the ICJ with some form of reference jurisdiction to be
used by international tribunals, possibly through advisory opinion

52 See, for instance, Ernst-Ulrich Petersmann, "Settlement of International Dis-
putes through the GATT: The Case of Anti-Dumping Law," in Ernst-Ulrich
Petersmann and Gunther Janicke, Adjudication of International Trade Disputes
in International and National Economic Law (Fribourg: University Press, 1992),
126;

53 On the issue of the exhaustion of local remedies in international law and its
application in WTO law, see PieterJan Kuijper, "The Law of GAT as a Special
Field of International Law" (1994) Neth. Y B. Int'l L. 227; PieterJan Kuijper,
"The New WTO Dispute Settlement System - The Impact on the European
Community" (1995) 29(6) J. World T. 49; andJ. Martha Rutsel Silvestre, "World
Trade Dispute Settlement and the Exhaustion of Local Remedies Rule" (1996)
30J. World T. 107.
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requests. 54 However, as he points out, it is unrealistic to expect
states to empower the ICJ in this way or to expect international
tribunals to surrender their judicial power. In addition, states or
tribunals may not be able to agree on the type of questions to be
referred to the ICJ.

PRINCIPLES OF PRIVATE INTERNATIONAL COMMERCIAL LAW DEALING

WITH OVERLAPS AND CONFLICTS OFJURISDICTION

Forum Conveniens and Forum Non Conveniens 55

The forum conveniens doctrine is defined as "a court taking jur-
isdiction on the ground that the local forum is the appropriate
forum (or an appropriate forum) for trial or that the forum
abroad is inappropriate. It is said to be a positive doctrine, unlike
forum non conveniens which is a negative doctrine defined as a gen-
eral discretionary power for a court to decline jurisdiction. 56 How-
ever, the objective of both doctrines is the same - that is, to identify
which forum is the most convenient one or which forum is not
convenient. The criteria to determine which jurisdiction is to be
preferred vary with each state. Most states rely on criteria such as
connecting factors, expenses, the availability of witnesses, the law
governing the relevant transactions, the place where the parties
reside or carry on business, the interest of the parties, and the gen-
eral interest of justice. In some states, courts use the forum conve-
niens doctrine as one of the discretionary criteria on which to base
their jurisdiction. Other states explicitly refer to the doctrine and
provide when and how such assessment must be performed by
national courts and based on what criteria.

In the current state of international jurisdictional law, the doc-
trine of forum non conveniens, or of forum conveniens, absent an
agreement among states, appears to be inapplicable to an overlap
of jurisdictions in public international law tribunals. In domestic
jurisdictions, the defendants have usually agreed to subject them-
selves to any such available jurisdiction, while it may not be the case

54 He referred to the model found in Article 177 of the Treaty Establishing the

European Community (consolidated text), Official Journal C 325 of 24 De-
cember 2002) [hereinafter EC Treaty] (now Article 234). See, for instance,
Guillaume, supra note 39 at 242. In contrast, see Higgins, supra note 40 at 20.

55 On this issue, see T. Sawaki, "Battle of Lawsuits - Lis Pendens in International
Relations" (1979-80) 23Japanese Ann. Int'l L. 17.

56 JJ. Fawcett, Deciding Jurisdiction in Private International Law (Oxford: 1995), 5-6
and io.
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with internationaljurisdictions. The location of evidence, witnesses,
and lawyers is usually of minimal importance in international dis-
putes. Although demands of efficiency in the administration ofjus-
tice may indicate that a specific court should decline to exercise its
jurisdiction, "criteria developed in the context of a proper concern
for the interest of private litigants make little sense in the context of
inter-State proceedings."57

Article 23 of the DSU reflects the clear intention of WTO mem-
bers to ensure that WTO adjudicating bodies can always exer-
cise exclusive jurisdiction on any WTO-related claim. The WTO
forum is always a "convenient forum" for any WTO grievance. In
fact, it seems to be the exclusive forum for WTO matters. In order
to change this situation, members would have to negotiate amend-
ments to Article 23 of the DSU and would risk reopening the
debate on the prohibition of unilateral counter-measures, man-
dated by Article 23 of the DSU.

Lis Alibi Pendens and ResJudicata

The rule on lis alibi pendens (litispendence) provides that once a
process has begun, no other parallel proceedings may be pursued.
The object of the lis alibi pendens rule is to avoid a situation in which
parallel proceedings, which involve the same parties and the same
cause of action, simultaneously continue in two different states and
with the possible consequence of irreconcilable judgments. 58 The
resjudicata doctrine provides that the final judgment rendered by
a court of competent jurisdiction on the merits is conclusive as
to the rights of the parties and, as between them, constitutes an
absolute bar to a subsequent action involving the same claim,
demand, or cause of action.

It is generally difficult to speak of resjudicata or lis alibi pendens
between two dispute settlement mechanisms under two different
treaties. The parties may be the same and the subject matter may
be a related one, but, legally speaking, in the WTO and RTAs, the
applicable law would not be the same - certain specific defences
may be available only in one treaty or time-limits, procedural rights,
and remedies may differ. Therefore, it is difficult to speak of lispen-
dens or res judicata between two international law jurisdictions. 9

57 Lowe, supra note 50 at 12.
58 Fawcett, supra note 56 at 26.

59 As Lowe points out, in most cases, the fact that a state has sought adjudication
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However, RTAs such as the Central American Common Market
(CACM) and MERCOSUR refer to the effect of res judicata. The
CACM, for instance, states that the arbitration award has the effect
of res judicata for all contracting parties so far as it contains any rul-
ing concerning the interpretation or application of the provisions
of this treaty. Thus, once the interpretive ruling is rendered, all
CACM parties are bound by it, even if they are not parties to the
dispute. However several questions remain. Does it mean that the
WTO panel's ruling, as long as it concerns the interpretation and
application of the General Treaty on Central American Economic
Integration between Guatemala, El Salvador, Honduras and Nica-
ragua60 cannot be challenged (or risk to have it changed) in the
WTO forum? How then can it be used? What if a WTO panel, in
its assessment of the WTO compatibility of the RTA or one of its
specific measure reads a provision of an RTA differently from the
CACM formal interpretation? Should the CACMjudgment not be
considered as a fact - a legal fact - which the WTO panel will
have to assess?

In the WTO context, Article 23 of the DSU provides that WTO
grievances can only be debated within the parameters of the WTO
institutions. It is difficult to see how WTO panels could decline
jurisdiction for reasons of resjudicata, lis pendens, or forum non con-
veniens.61 This is not to say that the decisions and conclusions of
those other RTAjurisdictions would be of no relevance to the WTO
process. On the contrary, similar to any other court decision on a
similar matter, they will be examined as ajudicial interpretation by
another international tribunal of a similar provision.

under one treaty cannot deprive it of the right to seek a declaration in respect of
another treaty. See Lowe, supra note 50 at 14.

60 General Treaty on Central American Economic Integration between Guate-
mala, El Salvador, Honduras and Nicaragua, December, 1960; Protocol of
Tegulcigalpa to the Charter of the Organization of Central American States,
December 13, 1991; Protocol of Guatemala to the General Treaty on Central
American Economic Integration, October 29, 1993; Convenio del Estatuto de la
Corte Centroamericana de Justicia, December 13, 1992, text is available at
<http://www.sice.oas.org/cp-disp/English/dsm-II.asp>.

61 This is not to say that other jurisdictions do not have the capacity to read, take

into account, and somehow interpret WTO provisions to the extent that it is nec-
essary to interpret their own treaty.
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POSSIBILITY OF INVOKING ARTICLE 13 OF THE DSU TO OBTAIN

(EXPERT) EVIDENCE FROM RTA PROCEEDINGS

Article 13 of the DSU allows any WTO panel to request from the
parties, or from any source, any relevant information. Arguably,
this information could include evidence from the proceedings in
another forum. The WTO panel may want to require expert infor-
mation from a RTA secretariat, or, with the agreement of the par-
ties, it may also want to use the analysis or data collected during a
RTA dispute process as expert data. However, how should a WTO
panel treat submitted evidence that relates to a RTA's relations?
Panels are at all times bound by the provisions of Article 1 1 of the
DSU, which mandates an "objective" assessment of the facts and the
law. If the panel respects due process, nothing would limit the right
of a panel to inquire about members' actions in another forum
dealing with similar claims.

DISCUSSION ON OVERLAPPING DISPUTE SETTLEMENT MECHANISMS

In the absence of any treaty prescription, the state initiating the
dispute will make its choice, taking into account the specific facts
of the case, which include the expertise of adjudicators of each
forum, the need for efficiency and specific remedies, and the pro-
cedural aspects of each forum. In addition, there are other factors
of a more political nature that may affect the state's choice of
forum, such as whether the state will seek a dispute settlement or a
systemic declaration or what type, importance, or influence the
forum will have, which will affect the state's choice of forum.

Is it conceptually possible that a RTA adjudicating body reach
a conclusion contrary to that of the WTO adjudicating body on
exactly the same factual allegation? The applicable law - that is,
the treaty provision being interpreted and applied- would be dif-
ferent (on the one hand, RTA law and, on the other hand, WTO
law), although it may happen that the said provisions of the two
treaties are almost identical. Even if WTO members are not faced
with a formal conflict between two mutually exclusive jurisdictions,
it may be that an RTAjurisdiction and the WTO jurisdiction adju-
dicate the same dispute or related aspects of the same dispute, and
this situation in itself can be problematic.

In the absence of the agreement of the parties to suspend the
DSU mechanism, it is most doubtful whether a WTO adjudicat-
ing body would terminate its process solely on the ground that a
related dispute or aspects of the same dispute are being examined
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or have been examined in another forum. Article 23 of the DSU
and the quasi-automaticity of the DSU mechanism do not allow for
such suspension of the DSU mechanism to happen. However, in ini-
tiating a WTO process, the RTA member may be in violation of the
RTA and be subject to dispute settlement and possibly retaliation or
other sanctions or countermeasures. It is thus argued that since dis-
pute settlements are inherent to the application of Article XXIV,
countermeasures are necessary instruments for effective RTAs and
are therefore WTO compatible pursuant to Article XXIV.62

It is equally wrong to argue for an exclusive allocation in favour
of the WTO forum for any "trade" matter. Could one argue that
Article 23 of the DSU goes as far as denying WTO members the
right to sign RTAs or other treaties with dispute settlement provi-
sions where rights and obligations are parallel to those of the
WTO? Such an argument is rather extreme since RTAs are explic-
itly permitted (with conditions attached) under Article XXIV of
GATT and Article XIV of the General Agreement on Trade in Ser-
vices,63 and such is the practice of states as well.

If an RTA contains an exclusive forum clause, nothing appears to
prevent a WTO panel from proceeding to examine a claim of WTO
violation even if, in initiating the WTO dispute, the WTO com-
plaining party may be in violation of its RTA obligation. As men-
tioned earlier in this article, in such a case, the WTO member that
is also an RTA state, may, in initiating a parallel WTO dispute, be
found to be violating its obligation under the RTA not to take a dis-
pute outside the RTA and not to trigger a WTO claim regarding a
related violation under the RTA. In these circumstances, the RTA
state that is opposed to the parallel WTO panel could claim before
the RTA panel that the WTO panel initiated by the other RTA party
is impairing some of its benefits under the RTA. The RTA state that
is opposed to a WTO dispute would arguably win this claim before
the RTA dispute settlement body. Theoretically, that RTA state
would then be entitled to some retaliation, the value of which could
probably correspond to (part of) the benefits that the other RTA
party could gain in initiating its WTO panel. In other words, a dis-
tinction must be made between the fact that parallel dispute settle-
ment proceedings can be triggered (and arguably cannot be stopped

62 The assumption is that the RTA otherwise respect the prescriptions of Article
XXIV. See the Appellate Body report in Turkey - Restrictions on Imports of Textile
and Clothing Products, supra note 4 at para. 48.

63 GATS, supra note 4.
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since there is as yet no international agreement on this issue) and
the international responsibility of the concerned states, which, in
doing so, may be in violation of their treaty obligations.

A large number of difficult issues remain unresolved. Members
may consider the possibility of providing for the suspension or the
exhaustion of either the WTO or the RTA process in certain cir-
cumstances subject to identified criteria. Exchanges of information
between RTAs and the WTO Secretariats can also be envisaged.
Finally, the relationship between the rulings of RTAs and those of
the WTO can also be negotiated. Since there is no "international
constitution" regulating the relationship between the dispute set-
tlement procedures of regional and other multilateral agreements,
nor any treaty provision on the matter in the WA/TO or elsewhere,
the position taken by the parties to one of these agreements cannot
be sufficient to prevent a different forum from adjudicating on a
similar matter within its jurisdiction. Hence, there is the potential
for tensions in their overlaps and the need to consider that the issue
is authentic. At the moment, there is no solution for this matter
until a set of common rules is negotiated.

CONCLUSION

There could be overlaps or conflicts of judicial jurisdiction
between the dispute settlement mechanism of the WTO and RTAs.
The wording of Article 2 3 and the quasi-automaticity process of the
DSU makes it evident that a WTO adjudicating body always has the
authority and even the obligation to examine claims of violations of
WTO obligations. WTO rights and obligations can be challenged
only pursuant to the WTO dispute settlement procedures and only
before a WTO adjudicating body (Article 23 of the DSU). 64 In addi-
tion, as stated earlier, in the context of a dispute between two WTO
members involving situations covered by both a RTA and the
WTO Agreement, any WTO member that considers that any of its
WTO benefits have been nullified or impaired has the absolute
right to trigger the WTO dispute settlement mechanism and to
request the establishment of a panel.65 Such a WTO member cannot
be asked, and arguably cannot even agree, to take its WTO dispute
to another forum, even if that other forum appears to be more

64 Even an arbitration performed pursuant to Article 25 of the DSU would be a

WTO arbitration, hence, covered by the exclusivity provision ofArticle 23 of the
DSU.

65 See note 8.
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relevant or better equipped to deal with the sort of problems at
issue. In so doing, the WTO member may be in violation of a RTA,
but this matter is not for the WTO adjudicating body (under the
existing WTO provisions). However, this WTO member may risk
RTA retaliation that could be considered WTO compatible.

There appears to be no legal solution for a situation where two
members are faced with two treaties that contain overlapping and
potentially conflicting jurisdictions. Members remain obliged at all
times to respect both treaties. However, this obligation on states may
not suffice to stop a dispute settlement mechanism process trig-
gered by a WTO member contrary to its RTA obligations. Tensions
may also arise from the availability of RTA non-compulsory dispute
settlement mechanisms with no binding effect even in the absence of
strict de jure conflicts. It is not clear how members' benefits or their
nullification in another forum could be taken by the WTO adjudi-
cating bodies. For the time being, international law does not appear
to offer any complete solution. It is therefore for WTO members to
negotiate how they want to allocate jurisdiction between RTAs and
the WTO and how the dispute settlement mechanism of RTAs and
that of the WTO will operate. In the meantime, the general princi-
ple of good faith and principles of interpretation call for the "aware-
ness" byjurisdictions and adjudicators of others' jurisdictions.

Sommaire

Chevauchements et conflits de comp6tences dans les m~canismes
pr~vus par I'OMC et par les accords commerciaux r6gionaux

Cet article traite de l'attribution horizontale de compitencesjudiciaires dans
le cadre des micanismes de riglement de dffrends pivus par les accords
commerciaux rdgionaux et ceux de l'Organisation mondiale du commerce
(OMG). Un recoupement de compitences en matigre du riglement de dif-

firends est possible dans certaines instances. Les recoupements, mais aussi
les conflits de compitences sont inivitables, eu igard t la nature quasi
automatique et obligatoire des micanismes de r~glement de diffrends de
l'OMC. Afin d'approfondir le sujet, l'article passe en revue une skrie de
principes du droit commercial international en matikre de recoupements et
de conflits de compitences: les notions deforum conveniens etforum non
conveniens, de lis alibi pendens et de res judicata ainsi que les principes
gindraux du droit international. l'abus de procidure, l'abus des droits et
la bonne foi, li'puisement des recours en vertu des accords commerciaux
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rigionaux, les renvois ii la Cour internationale de justice et la possibiliti
d 'nvoquer l'article 13 du Mimorandum d'accord sur les r~glements des dif-
fdrends afin d'obtenir de la preuve dposie lors d'une procdure en vertu
d'un accord commercial rigional. Enfin, l'article suggre que dans l'itat
actuel du droit international, aucune rigle ne semble offrir une solution
qui permette de risoudre efficacement la question des conflits risultant d'un
chevauchement de compitences dans le contexte de l'Accord de I'OMC et
des accords commerciaux rigionaux. II appartient donc aux Etats de
dicider de l'opdration des micanismes de riglement des difflrends de I'OMC
et des accords commerciaux rigionaux ainsi que des interactions entre les
deux. En conclusion, I'article suggire de nouvelles pistes de riflexion pour
lavenir

Summary

Overlaps and Conflicts of Jurisdiction between the World Trade
Organization and Regional Trade Agreements

This article addresses the issue of horizontal allocation ofjudicialjurisdic-
tion between the dispute settlement mechanisms of regional trade agreements
(RTAs) and that of the World Trade Organization (WTO). There could be
various instances where overlaps ofjurisdiction in dispute settlement could
occur Overlaps and even conflicts ofjurisdiction are unavoidable due to the
quasi-automatic and compulsory nature of the WTO dispute settlement
mechanism. With a view to furthering discussions on this issue, the article
proceeds to examine a number ofprinciples of international commercial law
that deal with overlaps and conflicts: forum conveniens and forum
non conveniens; lis alibi pendens and resjudicata as well as the prin-
ciple of general international law; abuse of process, abuse of rights, and
good faith; the exhaustion of RTA remedies; reference to the International
Court ofJustice; and the possibility of invoking Article 13 of the DSU to
obtain evidence from RTA proceedings. Finally, the article suggests that
in the current state of international law, no rules seem to offer any effective
answer to resolve conflicts resulting from overlaps of jurisdiction in the
context of the WTO Agreement and RTAs. It is thus for states to decide how
the dispute settlement mechanisms of the WTO and RTAs should operate
and interact with each other The article concludes by pointing to areas of
further discussions.
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