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1. The jurisdiction of the Court comprises all cases
which the parties refer to it and all matters specially
provided for in the Charter of the United Nations or
in treaties and conventions in force.

2. The states parties to the present Statute may at
any time declare that they recognize as compulsory
ipso facto and without special agreement, in relation
to any other state accepting the same obligation, the
jurisdiction of the Court in all legal disputes
concerning:

a. the interpretation of a treaty;
b. any question of international law;

c. the existence of any fact which, if established,
would constitute a breach of an international
obligation;

d. the nature or extent of the reparation to be made
for the breach of an international obligation.

3. The declarations referred to above may be made
unconditionally or on condition of reciprocity on the
part of several or certain states, or for a certain time.

4. Such declarations shall be deposited with the
Secretary-General of the United Nations, who shall
transmit copies thereof to the parties to the Statute
and to the Registrar of the Court.

5. Declarations made under Article 36 of the Statute
of the Permanent Court of International Justice and
which are still in force shall be deemed, as between
the parties to the present Statute, to be acceptances
of the compulsory jurisdiction of the International
Court of Justice for the period which they still have
to run and in accordance with their terms.

6. In the event of a dispute as to whether the Court

has jurisdiction, the matter shall be settled by the
decision of the Court.

MN

A. Historical Development 1-6

1. La compétence de la Cour s’étend a toutes les affaires que
les parties lui soumettront, ainsi qu’a tous les cas
spécialement prévus dans la Charte des Nations Unies ou dans
les traités et conventions en vigueur.

2. Les Etats parties au présent Statut pourront, a n’importe
quel moment, déclarer reconnaitre comme obligatoire de
plein droit et sans convention spéciale, a ’égard de tout autre
Etat acceptant la méme obligation, la juridiction de la Cour sur
tous les différends d’ordre juridique ayant pour objet:

a. Uinterprétation d’un traité;
b. tout point de droit international;

c. la réalité de tout fait qui, s’il était établi, constituerait la
violation d’un engagement international;

d. la nature ou I’étendue de la réparation due pour la rupture
d’un engagement international.

3. Les déclarations ci-dessus visées pourront étre faites
purement et simplement ou sous condition de réciprocité de
la part de plusieurs ou de certains Etats, ou pour un délai
déterminé.

4. Ces déclarations seront remises au Secrétaire général des
Nations Unies qui en transmettra copie aux parties au présent
Statut ainsi qu’au Greffier de la Cour.

5. Les déclarations faites en application de UArticle 36 du
Statut de la Cour permanente de Justice internationale pour
une durée qui n’est pas encore expirée seront considérées,
dans les rapports entre parties au présent Statut, comme
comportant acceptation de la juridiction obligatoire de la Cour
internationale de Justice pour la durée restant a courir
d’aprés ces déclarations et conformément a leurs termes.

6. En cas de contestation sur le point de savoir si la Cour est
compétente, la Cour décide.
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A. Historical Development

The key issue concerning the adjudication of international disputes between States is under what conditions
States may be subject to the jurisdiction of any potentially competent judicial body. At the height of the era
of unfettered State sovereignty, from the middle of the nineteenth century to the outbreak of the First World
War, there could be no doubt at all that any adjudication of inter-State disputes required the consent of the
litigant parties. A formal reflection of this doctrine can be found in the 1907 Hague Convention for the
Pacific Settlement of International Disputes (Article 38):

In questions of a legal nature, and especially in the interpretation or application of International
Conventions, arbitration is recognised by the Contracting Powers as the most effective, and, at the
same time, the most equitable means of settling disputes which diplomacy has failed to settle. L,

Consequently, it would be desirable that, in disputes about the above-mentioned questions, the
Contracting Powers should, if the case arose, have recourse to arbitration, in so far as
circumstances permit.l
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This cautious approach could, on the one hand, be hailed as progress in legal thinking, since arbitration was
acknowledged as the method best suited to resolve disputes having a legal background. On the other hand,
however, it still confirmed the supremacy of sovereign political decisions in this field.

I. The PCIJ

After the First World War, it was generally realized that any peaceful modality of settling international
disputes was indeed better than war. Judicial settlement was viewed more favourably than a few years
earlier at the two Hague Peace Conferences of 1899 and 1907.2 Thus, the Members of the newly established
League of Nations formally declared their readiness to resort to judicial settlement of their differences.
Article 12, para. 1 of the Covenant of the League provided:

The Members of the League agree that, if there should arise between them any dispute likely to
lead to a rupture, they will submit the matter either to arbitration or judicial settlement ...

This statement was confirmed and corroborated by the propositions enunciated in Article 13, para. 1 and
para. 2 of the Covenant:

The Members of the League agree that, whenever any dispute shall arise between them which they
recognize to be suitable for submission to arbitration or judicial settlement, and which cannot be
satisfactorily settled by diplomacy, they will submit the whole subject-matter to arbitration or
judicial settlement.

Disputes as to the interpretation of a treaty, as to any question of international law, as to the
existence of any fact which if established would constitute a breach of any international obligation,
or as to the extent and nature of the reparation to be made for any such breach, are declared to be
among those which are generally suitable for submission to arbitration or judicial settlement.

Notwithstanding these expressions of preference to be given to adjudication, it was still fairly open whether
Articles 12 and 13 of the Covenant of the League contained any binding and enforceable obligations or
whether the pertinent words constituted no more than a recommendation, to be executed in any single
instance by the parties concerned through the conclusion of a compromis (or special agreement), which
would in turn specify the precise modalities of submission of a given dispute to judicial determination.
Decisive arguments militated in favour of the latter since in any event the States concerned had to make a
choice between arbitration and judicial settlement.

The Committee of Jurists, entrusted by the Council of the League of Nations with drawing up a first draft for
the establishment of a Permanent Court of International ]ustice,3 recommended providing the Court with
‘compulsory jurisdiction’. States were to be free to adhere to the instrument governing the future judicial
body, but acceptance of L that instrument was to be conceived as acceptance of the determination of any
emerging dispute by judicial decision. Article 33 of the Committee’s Draft Scheme was framed as follows:

Lorsqu’un différend surgit entre Etats, qu’il n’a pu étre réglé par la voie diplomatique et que I’on
n’est pas convenu de choisir une autre juridiction, la Partie qui se prétend 1ésée peut en saisir la
Cour. La Cour, aprés avoir décidé s’il est satisfait aux prescriptions précédentes, statue sous les
conditions et limitations déterminées par 1’article suivant.

This suggestion was rejected by the Council of the League of Nations. Likewise in the ensuing deliberations
of the Assembly the proposals of the Committee of Jurists did not meet with approval.4 The opinion
prevailed that acceptance of the jurisdiction of the PCIJ should be encouraged but that States should have
some discretion in restricting their submission to judicial settlement.” The end product of the discussion
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process in the different bodies of the League of Nations was Article 36 of the Statute of the PCIJ, a provision
largely similar to the current text of Article 36 of the Statute:

The jurisdiction of the Court comprises all cases which the parties refer to it and all matters
specially provided for in treaties and conventions in force.

The Members of the League of Nations and the States mentioned in the Annex to the Covenant
may, either when signing or ratifying the protocol to which the present Statute is adjoined, or at a
later moment declare that they recognize as compulsory ipso facto and without special agreement,
in relation to any other Member or State accepting the same obligation, the jurisdiction of the
Court in all or any of the classes of legal disputes concerning:

(a) The interpretation of a Treaty.
(b) Any question of International Law.

(c) The existence of any fact which, if established, would constitute a breach of an international
obligation.

(d) The nature or extent of the reparation to be made for the breach of an international obligation.

The declaration referred to above may be made unconditionally or on condition of reciprocity on
the part of several or certain Members or States, or for a certain time.

In the event of a dispute as to whether the Court has jurisdiction, the matter shall be settled by the
decision of the Court.

Technically, it was not the Statute itself that constituted the focal point of signature and ratification but a
Protocol of Signature with the Statute as an annex.’ Curiously enough, declarations under Article 36, para. 2
of the Statute were not to be made directly under this provision but by accepting an ‘Optional Clause’ that
was appended to the Protocol of Signature. This Optional Clause ran as follows:

The undersigned, being duly authorized thereto, further declare, on behalf of their Government,
that, from this date, they accept as compulsory ipso facto and without special convention, the L
jurisdiction of the Court in conformity with Article 36, paragraph 2, of the Statute of the Court,
under the following conditions.’

Il. The Drafting of the Statute of the ICJ

When after the Second World War the establishment of a new world organization was envisioned,
consideration had also to be given to complementing the organizational structure by a judicial body. The
choice was between continuing the PCIJ and creating a new court. Very soon, the decision was made to opt
for a fresh start, but on the basis of the experiences gathered from the operation of the pCI).® Once again, the
pivotal issue was whether the jurisdiction of the new court should be compulsory or whether some optional
elements should be included in the scheme. A Committee of Jurists, entrusted with carrying out preparatory
work before the convening of the San Francisco Conference (the ‘Washington’ Committee of Jurists, named
after its venue), proposed in its Draft of an International Court of Justice’ two versions of a new Article 36,
which was to be again the provision governing jurisdiction. While the first version followed more or less the
model of the PCIJ Statute, the second version opted bluntly for the general submission of States to the
jurisdiction of the planned court. It provided (para. 2):
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The Members of The United Nations and States parties to the present Statute recognise as among
themselves the jurisdiction of the Court as compulsory ipso facto and without special agreement in
any legal dispute concerning [then followed the well-known list]."

There was no additional para. 3 acknowledging the right of States to modify this commitment by
reservations. However, in the commentary thereto—which acknowledged that this formula might be ‘too
simple’ —it was recognized that some further elaboration might be necessary, permitting, for instance,
some reservations ratione temporis or reservations excluding the occurrences of the recent war."

At the San Francisco Conference, consideration of Article 36 was entrusted to Committee IV/1, which again
established a Subcommittee for that purpose (IV/1/D). This latter body had to decide which draft it should
take as the basis of its work. It had the choice between the two proposals submitted by the Washington
Committee of Jurists and a draft submitted by New Zealand, which was also founded on a strict concept of
compulsory jurisdiction (para. 2):

Save as hereinafter excepted the court shall in particular have jurisdiction to hear and determine,
and the parties to this Statute agree to submit to it, any legal dispute concerning e

New Zealand was not totally against excluding some classes of disputes from this clause, but in principle it
favoured a comprehensive approach with almost no flexibility for States. The Subcommittee decided,
however, to follow the traditional path (version 1 of the Washington Committee of Jurists d1raft),13 although
in reality most of the delegates L favoured compulsory jurisdiction. From a realistic perspective it was
feared that too rigid a scheme would become an obstacle to obtaining agreement on the text of both the
Statute and the Charter."" In fact, it had clearly emerged in the discussions held in the plenary Committee
that, in particular, the United States and the Soviet Union were staunch opponents of compulsory
jurisdiction as suggested by the second version of the Washington proposals and the New Zealand
proposal.15 Eventually, the draft submitted by the Subcommittee was approved by a broad majority of
thirty-one to fourteen, following the logic of realpolitik. In sum, only two substantial changes had been
made to Article 36 of the PCIJ Statute. The phrase ‘or any of the classes’ in Article 36, para. 2 was deleted,
and a new para. 5 dealing with declarations made with regard to the PCI] was added.

B. Main Features of the Jurisdictional Scheme under Article 36

l. Jurisdiction

The concept of jurisdiction as employed in Article 36, para. 1 denotes the authority of the ICJ] to make
binding determinations by adjudicating disputes between States.'’ Although this provision does not place
the Court to a hierarchically superior position compared to other adjudicatory bodies in international law,
the Court ‘remains the pre-eminent standing tribunal for the adjudication’ of such disputes.18 As provided
for under Article 34, the IC] is not vested with authority to decide on disputes with or among other subjects
of international law, which may appear as an anachronism at a time when in particular the European Union
is increasingly admitted as a party to multilateral conventions. In the practice of the ICJ, no difficulties have
arisen as to the meaning of the term jurisdiction. Generally, the ICJ has taken great care in interpreting the
substantive scope of jurisdiction conferred upon it by the parties. In recent years, the interpretation of the
scope ratione materiae of jurisdictional clauses has increasingly given rise to difficulties. However, the
authority of the decisions handed down by the Court has rarely been challenged, since it directly derives
from Article 94, para. 1 UN Charter."
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Il. Disputes

The jurisdiction of the ICJ in inter-State relationships is of an adversarial nature; it extends only to
disputes.20 This specification, which appears not only in Article 36, para. 2 but also Articles 38, para. 1 and
£40, para. 1, applies to the whole of Article 36, as well as to cases brought before the Court under a
conventional instrument, either by way of a compromis or in accordance with a compromissory clause in a
bilateral or multilateral treaty. Non-contentious proceedings, i.e., proceedings aimed at obtaining from the
ICJ an advisory opinion, may only be instituted pursuant to Article 96 UN Charter. Individual States are not
entitled to request an advisory opinion. It is obvious that to open advisory proceedings to States too would
burden the ICJ with an unmanageable workload, in particular at a time when the membership of the United
Nations has risen to 193 States.

In one of its first judgments in 1924, The Mavrommatis Palestine Concessions, the PCIJ elaborated a definition
of the term ‘dispute’ which has been maintained by its successor without any significant modification as to
its terms: ‘A dispute is a disagreement on a point of law or fact, a conflict of legal views or interests between
two persons.’21 Indeed, in recent decisions rendered by the IC]J in the Certain Property case,22 in Armed
Activities (New Application: 2002) (DRC v. Rwanda),23 as well as more recently in the Marshall Islands cases,24
the Mavrommatis