
The Statute of the International Court
of Justice: A Commentary (3rd Edition)

Andreas Zimmermann (ed.) et al.

https://doi.org/10.1093/law/97801988148

94.001.0001

Published: 2019 Online ISBN:
9780191852589 Print ISBN:
9780198814894

Search in this book

CHAPTER

https://doi.org/10.1093/law/9780198814894.003.0048  Pages 712–798

Published: March 2019

Abstract

Keywords:  Jurisdiction, Genocide, UN Charter, Treaties, interpretation, Settlement of disputes, Sources,
foundations and principles of international law

Article 36 
Christian Tomuschat

This section is about Article 36 of the Statute of the International Court of Justice

https://academic.oup.com/book/56248
https://academic.oup.com/search-results?f_Authors=Andreas%20Zimmermann
https://doi.org/10.1093/law/9780198814894.001.0001
https://doi.org/10.1093/law/9780198814894.003.0048
https://academic.oup.com/search-results?qb=%7b%22Keywords1%22:%22Jurisdiction%22%7d
https://academic.oup.com/search-results?qb=%7b%22Keywords1%22:%22Genocide%22%7d
https://academic.oup.com/search-results?qb=%7b%22Keywords1%22:%22UN+Charter%22%7d
https://academic.oup.com/search-results?qb=%7b%22Keywords1%22:%22Treaties%2c+interpretation%22%7d
https://academic.oup.com/search-results?qb=%7b%22Keywords1%22:%22Settlement+of+disputes%22%7d
https://academic.oup.com/search-results?qb=%7b%22Keywords1%22:%22Sources%2c+foundations+and+principles+of+international+law%22%7d
javascript:;


Subject:  Arbitration, Public International Law, Private International Law and Conflict of Laws,
International Criminal Law, International Humanitarian Law, Law of Treaties, Settlement of Disputes,
Sources, Foundations and Principles of International Law, Law of the Sea

Series:  Oxford Commentaries on International Law

Collection:  Oxford Scholarly Authorities on International Law

1. The jurisdiction of the Court comprises all cases
which the parties refer to it and all matters specially
provided for in the Charter of the United Nations or
in treaties and conventions in force.

1. La compétence de la Cour sʼétend à toutes les a�aires que
les parties lui soumettront, ainsi quʼà tous les cas
spécialement prévus dans la Charte des Nations Unies ou dans
les traités et conventions en vigueur.

2. The states parties to the present Statute may at
any time declare that they recognize as compulsory
ipso facto and without special agreement, in relation
to any other state accepting the same obligation, the
jurisdiction of the Court in all legal disputes
concerning:

2. Les Etats parties au présent Statut pourront, à nʼimporte
quel moment, déclarer reconnaître comme obligatoire de
plein droit et sans convention spéciale, à lʼégard de tout autre
Etat acceptant la même obligation, la juridiction de la Cour sur
tous les di�érends dʼordre juridique ayant pour objet:

a. the interpretation of a treaty; a. lʼinterprétation dʼun traité;

b. any question of international law; b. tout point de droit international;

c. the existence of any fact which, if established,
would constitute a breach of an international
obligation;

c. la réalité de tout fait qui, sʼil était établi, constituerait la
violation dʼun engagement international;

d. the nature or extent of the reparation to be made
for the breach of an international obligation.

d. la nature ou lʼétendue de la réparation due pour la rupture
dʼun engagement international.

3. The declarations referred to above may be made
unconditionally or on condition of reciprocity on the
part of several or certain states, or for a certain time.

3. Les déclarations ci-dessus visées pourront être faites
purement et simplement ou sous condition de réciprocité de
la part de plusieurs ou de certains Etats, ou pour un délai
déterminé.

4. Such declarations shall be deposited with the
Secretary-General of the United Nations, who shall
transmit copies thereof to the parties to the Statute
and to the Registrar of the Court.

4. Ces déclarations seront remises au Secrétaire général des
Nations Unies qui en transmettra copie aux parties au présent
Statut ainsi quʼau Gre�ier de la Cour.

5. Declarations made under Article 36 of the Statute
of the Permanent Court of International Justice and
which are still in force shall be deemed, as between
the parties to the present Statute, to be acceptances
of the compulsory jurisdiction of the International
Court of Justice for the period which they still have
to run and in accordance with their terms.

5. Les déclarations faites en application de lʼArticle 36 du
Statut de la Cour permanente de Justice internationale pour
une durée qui nʼest pas encore expirée seront considérées,
dans les rapports entre parties au présent Statut, comme
comportant acceptation de la juridiction obligatoire de la Cour
internationale de Justice pour la durée restant à courir
dʼaprès ces déclarations et conformément à leurs termes.

6. In the event of a dispute as to whether the Court
has jurisdiction, the matter shall be settled by the
decision of the Court.

6. En cas de contestation sur le point de savoir si la Cour est
compétente, la Cour décide.
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A. Historical Development

The key issue concerning the adjudication of international disputes between States is under what conditions

States may be subject to the jurisdiction of any potentially competent judicial body. At the height of the era

of unfettered State sovereignty, from the middle of the nineteenth century to the outbreak of the First World

War, there could be no doubt at all that any adjudication of inter-State disputes required the consent of the

litigant parties. A formal re�ection of this doctrine can be found in the 1907 Hague Convention for the

Paci�c Settlement of International Disputes (Article 38):

1

In questions of a legal nature, and especially in the interpretation or application of International

Conventions, arbitration is recognised by the Contracting Powers as the most e�ective, and, at the

same time, the most equitable means of settling disputes which diplomacy has failed to settle.

Consequently, it would be desirable that, in disputes about the above-mentioned questions, the

Contracting Powers should, if the case arose, have recourse to arbitration, in so far as

circumstances permit.

p. 717

1

http://copac.ac.uk/search?ti=Questions%20of%20Jurisdiction%20and%20Admissibility%20Before%20International%20Courts
https://scholar.google.com/scholar_lookup?title=Questions%20of%20Jurisdiction%20and%20Admissibility%20Before%20International%20Courts&author=%20&publication_year=2016&book=Questions%20of%20Jurisdiction%20and%20Admissibility%20Before%20International%20Courts
https://www.google.com/search?q=Questions%20of%20Jurisdiction%20and%20Admissibility%20Before%20International%20Courts&btnG=Search+Books&tbm=bks&tbo=1
https://www.worldcat.org/search?q=ti:Questions%20of%20Jurisdiction%20and%20Admissibility%20Before%20International%20Courts&qt=advanced&dblist=638
http://copac.ac.uk/search?ti=A%20Wiser%20Century%3F%20Judicial%20Dispute%20Settlement%2C%20Disarmament%20and%20the%20Laws%20of%20War%20100%20Years%20after%20the%20Second%20Hague%20Peace%20Conference
https://scholar.google.com/scholar_lookup?title=A%20Wiser%20Century%3F%20Judicial%20Dispute%20Settlement%2C%20Disarmament%20and%20the%20Laws%20of%20War%20100%20Years%20after%20the%20Second%20Hague%20Peace%20Conference&author=%20&author=%20&publication_year=2009&book=A%20Wiser%20Century%3F%20Judicial%20Dispute%20Settlement%2C%20Disarmament%20and%20the%20Laws%20of%20War%20100%20Years%20after%20the%20Second%20Hague%20Peace%20Conference
https://www.google.com/search?q=A%20Wiser%20Century%3F%20Judicial%20Dispute%20Settlement%2C%20Disarmament%20and%20the%20Laws%20of%20War%20100%20Years%20after%20the%20Second%20Hague%20Peace%20Conference&btnG=Search+Books&tbm=bks&tbo=1
https://www.worldcat.org/search?q=ti:A%20Wiser%20Century%3F%20Judicial%20Dispute%20Settlement%2C%20Disarmament%20and%20the%20Laws%20of%20War%20100%20Years%20after%20the%20Second%20Hague%20Peace%20Conference&qt=advanced&dblist=638
http://copac.ac.uk/search?ti=The%20Compulsory%20Jurisdiction%20of%20the%20International%20Court%20of%20Justice
https://scholar.google.com/scholar_lookup?title=The%20Compulsory%20Jurisdiction%20of%20the%20International%20Court%20of%20Justice&author=%20&publication_year=1993&book=The%20Compulsory%20Jurisdiction%20of%20the%20International%20Court%20of%20Justice
https://www.google.com/search?q=The%20Compulsory%20Jurisdiction%20of%20the%20International%20Court%20of%20Justice&btnG=Search+Books&tbm=bks&tbo=1
https://www.worldcat.org/search?q=ti:The%20Compulsory%20Jurisdiction%20of%20the%20International%20Court%20of%20Justice&qt=advanced&dblist=638
https://scholar.google.com/scholar_lookup?title=The%20International%20Court%20of%20Justice%201989%E2%80%932009%3A%20at%20the%20Heart%20of%20the%20Dispute%20Settlement%20System%3F&author=%20&publication_year=2010&journal=NILR&volume=&pages=
https://www.worldcat.org/search?q=ti:The%20International%20Court%20of%20Justice%201989%E2%80%932009%3A%20at%20the%20Heart%20of%20the%20Dispute%20Settlement%20System%3F&qt=advanced&dblist=638
http://copac.ac.uk/search?ti=Liber%20Amicorum%20Judge%20Shigeru%20Oda
https://scholar.google.com/scholar_lookup?title=Liber%20Amicorum%20Judge%20Shigeru%20Oda&author=%20&author=%20&publication_year=2002&book=Liber%20Amicorum%20Judge%20Shigeru%20Oda
https://www.google.com/search?q=Liber%20Amicorum%20Judge%20Shigeru%20Oda&btnG=Search+Books&tbm=bks&tbo=1
https://www.worldcat.org/search?q=ti:Liber%20Amicorum%20Judge%20Shigeru%20Oda&qt=advanced&dblist=638
http://copac.ac.uk/search?ti=Essays%20in%20Honour%20of%20Judge%20Taslim%20Olawale%20Elias
https://scholar.google.com/scholar_lookup?title=Essays%20in%20Honour%20of%20Judge%20Taslim%20Olawale%20Elias&author=%20&author=%20&author=%20&publication_year=1992&book=Essays%20in%20Honour%20of%20Judge%20Taslim%20Olawale%20Elias
https://www.google.com/search?q=Essays%20in%20Honour%20of%20Judge%20Taslim%20Olawale%20Elias&btnG=Search+Books&tbm=bks&tbo=1
https://www.worldcat.org/search?q=ti:Essays%20in%20Honour%20of%20Judge%20Taslim%20Olawale%20Elias&qt=advanced&dblist=638
http://copac.ac.uk/search?ti=International%20Law%3A%20Theory%20and%20Practice.%20Essays%20in%20Honour%20of%20Eric%20Suy
https://scholar.google.com/scholar_lookup?title=International%20Law%3A%20Theory%20and%20Practice.%20Essays%20in%20Honour%20of%20Eric%20Suy&author=%20&author=%20&publication_year=1998&book=International%20Law%3A%20Theory%20and%20Practice.%20Essays%20in%20Honour%20of%20Eric%20Suy
https://www.google.com/search?q=International%20Law%3A%20Theory%20and%20Practice.%20Essays%20in%20Honour%20of%20Eric%20Suy&btnG=Search+Books&tbm=bks&tbo=1
https://www.worldcat.org/search?q=ti:International%20Law%3A%20Theory%20and%20Practice.%20Essays%20in%20Honour%20of%20Eric%20Suy&qt=advanced&dblist=638
https://scholar.google.com/scholar_lookup?title=The%20Plea%20of%20Domestic%20Jurisdiction%20Before%20International%20Legal%20Tribunals&author=%20&publication_year=1954&journal=BYIL&volume=&pages=
https://www.worldcat.org/search?q=ti:The%20Plea%20of%20Domestic%20Jurisdiction%20Before%20International%20Legal%20Tribunals&qt=advanced&dblist=638
https://www.worldcat.org/search?q=ti:Decline%20of%20the%20Optional%20Clause&qt=advanced&dblist=638
http://copac.ac.uk/search?ti=International%20Law%20between%20Universalism%20and%20Fragmentation%3A%20Festschrift%20in%20Honour%20of%20Gerhard%20Hafner
https://scholar.google.com/scholar_lookup?title=International%20Law%20between%20Universalism%20and%20Fragmentation%3A%20Festschrift%20in%20Honour%20of%20Gerhard%20Hafner&author=%20&author=%20&publication_year=2008&book=International%20Law%20between%20Universalism%20and%20Fragmentation%3A%20Festschrift%20in%20Honour%20of%20Gerhard%20Hafner
https://www.google.com/search?q=International%20Law%20between%20Universalism%20and%20Fragmentation%3A%20Festschrift%20in%20Honour%20of%20Gerhard%20Hafner&btnG=Search+Books&tbm=bks&tbo=1
https://www.worldcat.org/search?q=ti:International%20Law%20between%20Universalism%20and%20Fragmentation%3A%20Festschrift%20in%20Honour%20of%20Gerhard%20Hafner&qt=advanced&dblist=638


I. The PCIJ

This cautious approach could, on the one hand, be hailed as progress in legal thinking, since arbitration was

acknowledged as the method best suited to resolve disputes having a legal background. On the other hand,

however, it still con�rmed the supremacy of sovereign political decisions in this �eld.

After the First World War, it was generally realized that any peaceful modality of settling international

disputes was indeed better than war. Judicial settlement was viewed more favourably than a few years

earlier at the two Hague Peace Conferences of 1899 and 1907.  Thus, the Members of the newly established

League of Nations formally declared their readiness to resort to judicial settlement of their di�erences.

Article 12, para. 1 of the Covenant of the League provided:

2

2

The Members of the League agree that, if there should arise between them any dispute likely to

lead to a rupture, they will submit the matter either to arbitration or judicial settlement …

This statement was con�rmed and corroborated by the propositions enunciated in Article 13, para. 1 and

para. 2 of the Covenant:

The Members of the League agree that, whenever any dispute shall arise between them which they

recognize to be suitable for submission to arbitration or judicial settlement, and which cannot be

satisfactorily settled by diplomacy, they will submit the whole subject-matter to arbitration or

judicial settlement.

Disputes as to the interpretation of a treaty, as to any question of international law, as to the

existence of any fact which if established would constitute a breach of any international obligation,

or as to the extent and nature of the reparation to be made for any such breach, are declared to be

among those which are generally suitable for submission to arbitration or judicial settlement.

Notwithstanding these expressions of preference to be given to adjudication, it was still fairly open whether

Articles 12 and 13 of the Covenant of the League contained any binding and enforceable obligations or

whether the pertinent words constituted no more than a recommendation, to be executed in any single

instance by the parties concerned through the conclusion of a compromis (or special agreement), which

would in turn specify the precise modalities of submission of a given dispute to judicial determination.

Decisive arguments militated in favour of the latter since in any event the States concerned had to make a

choice between arbitration and judicial settlement.

The Committee of Jurists, entrusted by the Council of the League of Nations with drawing up a �rst draft for

the establishment of a Permanent Court of International Justice,  recommended providing the Court with

‘compulsory jurisdiction’. States were to be free to adhere to the instrument governing the future judicial

body, but acceptance of that instrument was to be conceived as acceptance of the determination of any

emerging dispute by judicial decision. Article 33 of the Committee’s Draft Scheme was framed as follows:

3
3

p. 718

Lorsqu’un di�érend surgit entre Etats, qu’il n’a pu être réglé par la voie diplomatique et que l’on

n’est pas convenu de choisir une autre juridiction, la Partie qui se prétend lésée peut en saisir la

Cour. La Cour, après avoir décidé s’il est satisfait aux prescriptions précédentes, statue sous les

conditions et limitations déterminées par l’article suivant.

This suggestion was rejected by the Council of the League of Nations. Likewise in the ensuing deliberations

of the Assembly the proposals of the Committee of Jurists did not meet with approval.  The opinion

prevailed that acceptance of the jurisdiction of the PCIJ should be encouraged but that States should have

some discretion in restricting their submission to judicial settlement.  The end product of the discussion

4
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II. The Dra�ing of the Statute of the ICJ

process in the di�erent bodies of the League of Nations was Article 36 of the Statute of the PCIJ, a provision

largely similar to the current text of Article 36 of the Statute:

The jurisdiction of the Court comprises all cases which the parties refer to it and all matters

specially provided for in treaties and conventions in force.

The Members of the League of Nations and the States mentioned in the Annex to the Covenant

may, either when signing or ratifying the protocol to which the present Statute is adjoined, or at a

later moment declare that they recognize as compulsory ipso facto and without special agreement,

in relation to any other Member or State accepting the same obligation, the jurisdiction of the

Court in all or any of the classes of legal disputes concerning:

(a) The interpretation of a Treaty.

(b) Any question of International Law.

(c) The existence of any fact which, if established, would constitute a breach of an international

obligation.

(d) The nature or extent of the reparation to be made for the breach of an international obligation.

The declaration referred to above may be made unconditionally or on condition of reciprocity on

the part of several or certain Members or States, or for a certain time.

In the event of a dispute as to whether the Court has jurisdiction, the matter shall be settled by the

decision of the Court.

Technically, it was not the Statute itself that constituted the focal point of signature and rati�cation but a

Protocol of Signature with the Statute as an annex.  Curiously enough, declarations under Article 36, para. 2

of the Statute were not to be made directly under this provision but by accepting an ‘Optional Clause’ that

was appended to the Protocol of Signature. This Optional Clause ran as follows:

4
6

The undersigned, being duly authorized thereto, further declare, on behalf of their Government,

that, from this date, they accept as compulsory ipso facto and without special convention, the 

jurisdiction of the Court in conformity with Article 36, paragraph 2, of the Statute of the Court,

under the following conditions.

p. 719

7

When after the Second World War the establishment of a new world organization was envisioned,

consideration had also to be given to complementing the organizational structure by a judicial body. The

choice was between continuing the PCIJ and creating a new court. Very soon, the decision was made to opt

for a fresh start, but on the basis of the experiences gathered from the operation of the PCIJ.  Once again, the

pivotal issue was whether the jurisdiction of the new court should be compulsory or whether some optional

elements should be included in the scheme. A Committee of Jurists, entrusted with carrying out preparatory

work before the convening of the San Francisco Conference (the ‘Washington’ Committee of Jurists, named

after its venue), proposed in its Draft of an International Court of Justice  two versions of a new Article 36,

which was to be again the provision governing jurisdiction. While the �rst version followed more or less the

model of the PCIJ Statute, the second version opted bluntly for the general submission of States to the

jurisdiction of the planned court. It provided (para. 2):

5
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I. Jurisdiction

The Members of The United Nations and States parties to the present Statute recognise as among

themselves the jurisdiction of the Court as compulsory ipso facto and without special agreement in

any legal dispute concerning [then followed the well-known list].10

There was no additional para. 3 acknowledging the right of States to modify this commitment by

reservations. However, in the commentary thereto—which acknowledged that this formula might be ‘too

simple’—it was recognized that some further elaboration might be necessary, permitting, for instance,

some reservations ratione temporis or reservations excluding the occurrences of the recent war.11

At the San Francisco Conference, consideration of Article 36 was entrusted to Committee IV/1, which again

established a Subcommittee for that purpose (IV/l/D). This latter body had to decide which draft it should

take as the basis of its work. It had the choice between the two proposals submitted by the Washington

Committee of Jurists and a draft submitted by New Zealand, which was also founded on a strict concept of

compulsory jurisdiction (para. 2):

6

Save as hereinafter excepted the court shall in particular have jurisdiction to hear and determine,

and the parties to this Statute agree to submit to it, any legal dispute concerning …12

New Zealand was not totally against excluding some classes of disputes from this clause, but in principle it

favoured a comprehensive approach with almost no �exibility for States. The Subcommittee decided,

however, to follow the traditional path (version 1 of the Washington Committee of Jurists draft),  although

in reality most of the delegates favoured compulsory jurisdiction. From a realistic perspective it was

feared that too rigid a scheme would become an obstacle to obtaining agreement on the text of both the

Statute and the Charter.  In fact, it had clearly emerged in the discussions held in the plenary Committee

that, in particular, the United States and the Soviet Union were staunch opponents of compulsory

jurisdiction as suggested by the second version of the Washington proposals and the New Zealand

proposal.  Eventually, the draft submitted by the Subcommittee  was approved by a broad majority of

thirty-one to fourteen, following the logic of realpolitik. In sum, only two substantial changes had been

made to Article 36 of the PCIJ Statute. The phrase ‘or any of the classes’ in Article 36, para. 2 was deleted,

and a new para. 5 dealing with declarations made with regard to the PCIJ was added.

13

p. 720

14

15 16

B. Main Features of the Jurisdictional Scheme under Article 36

The concept of jurisdiction as employed in Article 36, para. 1 denotes the authority of the ICJ to make

binding determinations by adjudicating disputes between States.  Although this provision does not place

the Court to a hierarchically superior position compared to other adjudicatory bodies in international law,

the Court ‘remains the pre-eminent standing tribunal for the adjudication’ of such disputes.  As provided

for under Article 34, the ICJ is not vested with authority to decide on disputes with or among other subjects

of international law, which may appear as an anachronism at a time when in particular the European Union

is increasingly admitted as a party to multilateral conventions. In the practice of the ICJ, no di�culties have

arisen as to the meaning of the term jurisdiction. Generally, the ICJ has taken great care in interpreting the

substantive scope of jurisdiction conferred upon it by the parties. In recent years, the interpretation of the

scope ratione materiae of jurisdictional clauses has increasingly given rise to di�culties. However, the

authority of the decisions handed down by the Court has rarely been challenged, since it directly derives

from Article 94, para. 1 UN Charter.

7
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II. Disputesp. 721

The jurisdiction of the ICJ in inter-State relationships is of an adversarial nature; it extends only to

disputes.  This speci�cation, which appears not only in Article 36, para. 2 but also Articles 38, para. 1 and

40, para. 1, applies to the whole of Article 36, as well as to cases brought before the Court under a

conventional instrument, either by way of a compromis or in accordance with a compromissory clause in a

bilateral or multilateral treaty. Non-contentious proceedings, i.e., proceedings aimed at obtaining from the

ICJ an advisory opinion, may only be instituted pursuant to Article 96 UN Charter. Individual States are not

entitled to request an advisory opinion. It is obvious that to open advisory proceedings to States too would

burden the ICJ with an unmanageable workload, in particular at a time when the membership of the United

Nations has risen to 193 States.

8
20

In one of its �rst judgments in 1924, The Mavrommatis Palestine Concessions, the PCIJ elaborated a de�nition

of the term ‘dispute’ which has been maintained by its successor without any signi�cant modi�cation as to

its terms: ‘A dispute is a disagreement on a point of law or fact, a con�ict of legal views or interests between

two persons.’  Indeed, in recent decisions rendered by the ICJ in the Certain Property case,  in Armed

Activities (New Application: 2002) (DRC v. Rwanda),  as well as more recently in the Marshall Islands cases,

the Mavrommatis judgment was again referenced. It is evidently considered as a determinative precedent the

validity of which remains una�ected by the passage of more than eight decades,  although technically it

does not seem to be entirely correct: a con�ict of interests, which might be based on political grounds,

would not satisfy the requirements which the Court itself has upheld in its later decisions.  Implicitly, at

least, the Court has consistently proceeded from the assumption that an applicant must advance a legal

claim. Except for this limitation, however, the concept of dispute has always been interpreted in a truly

broad sense. In only one instance (comprising three cases) has the Court determined that no dispute existed

between the parties because the applicant, i.e., the Marshall Islands, had not su�ciently speci�ed that by

requesting nuclear disarmament it was in fact pursuing a genuine legal claim against the respondents:

India, Pakistan, and the United Kingdom. The grounds relied upon by the Court were less than convincing,

which led to a split vote of eight against eight among the judges, the vote of the President becoming

determinative for rejecting the claims as not coming within the jurisdiction of the Court.  Notwithstanding

this broad conception of the term, the jurisprudence of the ICJ has particularized the general proposition by

adding some elements which give it somewhat clearer contours. Thus, in the South West Africa cases, the ICJ

stated that it must be shown that ‘the claim of one party is positively opposed by the other’,  a formula

which reappears in the Northern Cameroons case embodied in the requirement that the existence of a dispute

presupposes ‘opposing views’ as to the interpretation and application of a legal rule.  In this case, the Court

also made a general statement about the relevance of the concept of dispute within the Statute’s system of

adjudication:
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The function of the Court is to state the law, but it may pronounce judgment only in connection

with concrete cases where there exists at the time of the adjudication an actual controversy

involving a con�ict of legal interests between the parties.30

It has also been emphasized that the presence of a dispute is a matter for objective determination:  it is ‘not

su�cient for one party to assert that there is a dispute’.  None of these additional components has brought

about any signi�cant substantive change to the original Mavrommatis formula: they have clari�ed the

requirement of ‘dispute’, but have not granted it with a new meaning.

31
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However, as already hinted earlier, in the Marshall Islands cases the ICJ has introduced a new criterion that

had never been applied before. According to the Court, the respondent party must have become aware prior

to the application for judicial settlement of the fact that its position was actually opposed by the applicant.

It may well be that this new element will soon be surpassed since it does not seem to serve any useful

purpose. It also seems to be incompatible with the proposition that the existence of a dispute is a matter for

33



III. Di�erence of Opinion

IV. Legal Disputes

objective determination by the ICJ.  In any event, it is clear that the intention to seise the Court does not

have to be brought to the opponent’s knowledge by a formal noti�cation, nor is it a general requirement

that prior negotiations must have taken place before a dispute in the legal sense emerges.

34

p. 723
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Controversies have arisen concerning the question as to whether a dispute must exist at the time of the

�ling of the application or whether the requirement of a dispute can be understood in a more �exible way as

being susceptible of crystallizing at a later stage during the course of the proceedings. In the Marshall Islands

cases the ICJ determined that indeed the institution of proceedings is the relevant date;  on the contrary, in

its preceding jurisprudence it had shown greater �exibility, holding that through the subsequent procedural

acts of a party the issue in question may attain the character of an inter-State dispute.  Speci�cally on this

matter the judges in the Marshall Islands cases were deeply divided.
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Additionally, it is of no signi�cance, according to the Court, whether the claims brought forward by the

applicant party are asserted ‘rightly or wrongly’.  No matter how self-evident this statement seems to be,

inasmuch as at the stage of ruling on jurisdiction and admissibility the ICJ cannot pronounce on the merits

of a case, it raises some problems if a State makes claims which are devoid of any substantiation. Thus, in

the Certain Property case, Liechtenstein claimed compensation for the loss of assets that had been

con�scated by Czechoslovakia at the end of the Second World War in 1945 and which had never been

interfered with by Germany. It is doubtful whether in such circumstances, where a claim is predicated on an

arti�cial legal construction unsupported by any facts, the refusal of the respondent to accede to the

demands of the claimant is capable of engendering a true legal dispute.  Following the logic resorted to by

the ICJ in the Certain Property case, a dispute could be ‘invented’ at any time against any State. Yet, the

dispute requirement serves to protect States from having to answer frivolous claims brought against them.

It should not be overlooked that conducting proceedings before the ICJ entails considerable expenditures.
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In some compromissory clauses, the term ‘di�erence of opinion’ may be used. In its judgment in the Certain

German Interests case, the PCIJ had to construe that expression, which de�ned its jurisdiction under a

German–Polish convention of 1922. It found that ‘a di�erence of opinion does exist as soon as one of the

Governments concerned points out that the attitude adopted by the other con�icts with its own views’.

Thus, the threshold is lower than that required for the existence of a dispute.  It su�ces that one of the

parties disagrees with a position taken by the other, there being no need for that disagreement to have been

translated into an open con�ict with the opponent.
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41
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The jurisdiction of the ICJ is con�ned to legal disputes as opposed to political ones, although according to

the text of Article 36 a di�erence seems to exist between para. 1 and para. 2: only the latter refers explicitly

to ‘legal disputes’. Such di�erentiation would, however, run counter to the philosophy of Article 36. In the

high time of the sovereign State, before the outbreak of the First World War, great e�orts were spent on

distinguishing between the two classes of disputes.  A formula largely in use excluded from arbitration

disputes a�ecting ‘national honour, vital interests or independence’.  Still, in the 1920s and 1930s, the

classi�cation scheme gave rise to heated discussions. During that epoch, the debate was stimulated by the

regime of the 1928 General Act for the Paci�c Settlement of International Disputes. Under Article 28 of the

Act,  non-legal disputes, i.e., political disputes, were to be referred to an arbitration tribunal.
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It is clear that the ICJ would be unable to adjudicate a case if the applicant did not invoke any legal rules in

support of its submissions. This, however, is a remote eventuality that has never occurred. Rightly,

therefore, legal doctrine has ceased focusing on the issue. In fact, the legal position has undergone dramatic

13



V. Political Disputes

changes since the coming into force of the Statute of the PCIJ. The network of rules of international law has

become so tight in the contemporary world, in particular through the inclusion of human rights in the body

of international law, that there exists hardly any matter to date that would be totally removed from the

realm of international law.  Only once has the Court had the opportunity to state what it understands by a

legal dispute, namely a dispute ‘capable of being settled by the application of principles and rules of

international law’.  In the Aegean Sea Continental Shelf case, the Court concluded that it was manifest that

‘legal rights’ lay at the root of the dispute that divided the two litigant parties, Greece and Turkey.
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It is a di�erent question altogether whether a dispute may become unsuitable for adjudication on account of

the political context in which it is embedded. By their very essence, disputes between States are permeated

by political considerations. Consequently, it would be fatal for the ICJ to deny its jurisdiction solely on the

ground that inevitably its decision will contribute to shaping the political circumstances from which it

arose. When in the Tehran hostage crisis, the request of the United States to indicate provisional measures

was countered by Iran with the argument that the hostage issue formed ‘only “a marginal and secondary

aspect of an overall problem” involving the activities of the United States in Iran over a period of more than

25 years’,  the Court emphasized that:
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no provision of the Statute or Rules contemplates that the Court should decline to take cognizance

of one aspect of a dispute merely because that dispute has other aspects, however important.50

This statement was con�rmed in the judgment on the merits:

never has the view been put forward before that, because a legal dispute submitted to the Court is

only one aspect of a political dispute, the Court should decline to resolve for the parties the legal

questions at issue between them.51

This was the basis on which the ICJ also rejected challenges against its jurisdiction in the Nicaragua case

and the case between Nicaragua and Honduras, where it also speci�ed that any possible ‘political

motivation’ of an application is irrelevant for the discharge of its judicial function.  This would seem to be

the �nal word of the ICJ on the issue. The Court would emasculate itself if it refrained from agreeing to

clarify the legal position in disputes of great importance for the peace and security of the world. Concerning

advisory proceedings, the Court has also �rmly insisted that the political character of a question submitted

to it does not a�ect its jurisdiction.  Rightly, the ICJ views itself as part and parcel of the machinery

established by the UN Charter with the foremost task of promoting the purposes and principles of the

Charter over their entire breadth. Neither any act-of-State doctrine nor any political-question doctrine

hampers the discharge of its functions.
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During its time of existence, the PCIJ was rather reluctant to accept as coming within its jurisdictional

mandate tasks of a substantially non-legal character which went beyond saying whether the conduct of one

(or both) of the parties was lawful. Thus, in the Free Zones case, the Court denied that it could settle all

the questions involved in the execution of Article 435, para. 2 of the Treaty of Versailles, a provision

suggesting a new legal framework for the speci�c customs regime in the free zones in the vicinity of the city

of Geneva inherited from the Vienna Peace Conference of 1815. It held that its adjudicatory competence was

con�ned to legal issues and that it could not deal with questions that had to be decided on the basis of

economic considerations.  A few years later, in the Socobel case,  it came to the conclusion that it could not

compel the parties before it (Belgium and Greece) to enter into an arrangement which would be adjusted to

the budgetary and monetary capacity of Greece.  Today, the Court would probably have fewer hesitations in

making pronouncements on such issues that lie at the borderline between law and fact, given the much less
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VI. The ICJ and the Security Council

VII. Disputes Unsuitable for Judicial Settlement

hermetic separation between international and domestic law. In its time, the PCIJ also seems to have

overlooked that in any event it was entitled, with the consent of the parties concerned, to render decisions

ex aequo et bono. For such decisions, it is imperative not to limit the elements to be taken into account to

legal grounds, but to assess the wider context that comprises both factual data and political considerations.

The UN Charter does not contain any rules on the relationship between proceedings before the ICJ and

parallel proceedings before the Security Council.  Only the relationship between the two main political

organs, the General Assembly and the Security Council, has been regulated in Article 11, para. 2 and Article 12

UN Charter. According to these provisions, the Security Council enjoys precedence in matters of

international peace and security. In the absence of any similar rule, the ICJ has denied any subordination to

the Security Council.  In the Nicaragua case, it stressed that according to Article 24 UN Charter the Security

Council is vested with primary, but not exclusive responsibility for the maintenance of international peace

and security, adding:
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The Council has functions of a political nature assigned to it, whereas the Court exercises purely

judicial functions. Both organs can therefore perform their separate but complementary functions

with respect to the same events.61

This proposition has been con�rmed in all later cases, where alongside the Court the Security Council had

also been seised of the same situation.  In particular, the adoption by the Council of resolutions on the

same matter cannot deprive the Court of its jurisdiction once a dispute has been submitted to it.  From a

political viewpoint, the underlying philosophy of cooperation between the ICJ and the Security Council

should be unconditionally welcomed.
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Once the Security Council has made decisions under Chapter VII of the UN Charter, the obligations deriving

therefrom prevail over any obligations which the parties concerned may bear under other international

agreements (Article 103 UN Charter).  The legal e�ects produced by such Security Council decisions will

hence also have to be taken into account by the ICJ.  The ICJ may not issue orders that contradict binding

resolutions of the Security Council. However, in the Lockerbie cases, where the Court indeed showed such

respect for the Security Council, the handling of the matter gave rise to serious doubts concerning whether

SC Res. 748 (1992) had been adopted with a view to frustrating the pending proceedings before the Court.

17

65

66

67

Only in a single instance has the ICJ refused to entertain a dispute as being unsuitable for judicial

settlement, namely in the Northern Cameroons case.  The Republic of Cameroon was of the view that the

United Kingdom, as the Trusteeship Authority for the Northern Cameroons, had not complied with its

obligations resulting from the Trusteeship Agreement of 1946 to separate the administration of that speci�c

territorial unit from the administration of Nigeria. Because of that, the results of a plebiscite held on 11 and

12 February 1961, in which the population of Northern Cameroons had opted to become independent by

joining Nigeria, had been vitiated. Cameroon sought a declaratory judgment from the Court, being aware of

the fact that the General Assembly had approved the plebiscite and that just two days after the �ling of the

application (30 May 1961) Northern Cameroons had joined Nigeria (1 June 1961). Given these circumstances,

the Court obviously felt that the developments as they had in fact taken place could not be reversed and that

any adjudication would be ‘devoid of purpose’.  It held:
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There are inherent limitations on the exercise of the judicial function which the Court, as a court of

justice, can never ignore. There may thus be an incompatibility between the desires of an



VIII. Consent

applicant, or, indeed, of both parties to a case, on the one hand, and on the other hand the duty of

the Court to maintain its judicial character. The Court itself, and not the parties, must be the

guardian of the Court’s judicial integrity.70

This judgment sits uncomfortably between a doctrine insisting on the propriety of the judicial function and

an alternative explanation that views the case simply as having lost its object. In the Frontier Dispute

between Burkina Faso and Niger the same ratio decidendi was resorted to in a case where the Court had been

requested to ‘place on record’ the parties’ agreement on the delimitation of the frontier between the two

countries. For the Court, whose function it is to adjudicate disputes, such a task resembling that of a notary

public lies beyond its jurisdiction.  In the Marshall Islands case the United Kingdom forcefully argued that

the controversy about the obligation to enter into negotiations concerning nuclear disarmament was un�t

for adjudication. Rejecting the Marshall Islands application because of the absence of an actual dispute, the

ICJ did not address that particular objection. Yet, the UK’s position was shared by the Chinese judge,  while

two other judges emphasized that the objection would have deserved careful examination.
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71

72

73

Article 36 is consistently founded on the principle of consent. Thirlway calls it ‘a truism that international

judicial jurisdiction is based on and derives from the consent of States’.  At the present juncture, according

to the prevailing view in legal doctrine,  no State can be compelled to accept the jurisdiction of the ICJ.

Article 33, para. 1 UN Charter explicitly sets forth that the parties to any dispute have the right to resort to

methods of settlement ‘of their own choice’. Although the UN Charter characterizes the ICJ as the ‘principal

judicial organ of the United Nations’ (Article 92), admission as a member to the World Organization—and

thereby as a party to the Statute—does not amount to automatic submission to the jurisdiction of the Court.

For its part, consent may be expressed in various forms. Article 36, para. 1 deals with instances where the

agreement of the parties concerned is expressed in conventional form, either in a compromis (special

agreement) or in a compromissory clause in a pre-existing international agreement, while Article 36, para.

2 governs unilateral declarations which States are free to make under the optional clause. The Court has

invariably upheld the principle of consent in its jurisprudence.  The absolute freedom of States either to

accept or to reject judicial settlement of their disputes may at �rst glance appear to be anachronistic in the

world of today where so many supranational regimes have come into existence, the most prominent among

them being the sophisticated regime of the European Union with the broad compulsory jurisdiction of the

European Court of Justice. However, it is still true that at world level, the chances of voluntary compliance

are slim. If States were forced to submit their disputes to the jurisdiction of the Court, the record of actual

compliance with judgments rendered would be abysmal. It is therefore unavoidable that developments

should take place cautiously, step by step.
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If during ongoing proceedings a State disintegrates, the consent given will not be automatically inherited by

the successor States. In the Bosnian Genocide case, the Court held that the case could be pursued against the

Republic of Serbia, which continued the personality of the former State of Serbia and Montenegro. By

contrast, Montenegro, which was generally recognized as a new State, could not be deemed to remain

involved as a second respondent to the proceedings since it had not speci�cally given its consent to the

jurisdiction of the Court.
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IX. Indispensable Third Party

1. The Principle

Since the adjudication of the Monetary Gold dispute,  it is acknowledged that in certain instances the Court

is unable to entertain the merits of a case if a third party, whose presence is indispensable for a thorough

examination of the case at hand, has not given its consent to the proceedings and is not present before the

Court. In that dispute between Italy, on the one hand, and France, the United Kingdom, and the United

States on the other, the Court was requested to determine, inter alia, whether certain quantities of gold,

rightfully owned by Albania, were to be given back to Albania or should instead be delivered to Italy as

compensation for damage allegedly caused to Italy by an Albanian law. Although it was the applicant, Italy

raised a preliminary objection on account of the absence of Albania from the proceedings. Responding to

this objection, the Court held:
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In the present case, Albania’s legal interests would not only be a�ected by a decision, but would

form the very subject-matter of the decision. In such a case, the Statute cannot be regarded, by

implication, as authorizing proceedings to be continued in the absence of Albania … Where … the

vital issue to be settled concerns the international responsibility of a third State, the Court cannot,

without the consent of that third State, give a decision on that issue binding upon any State, either

the third State, or any of the parties before it.79

It is not easy to determine when these conditions are ful�lled. In the Nicaragua case the Court rejected a

rather unsubstantiated reference of the United States to the rights and interests of some other Central

American States (Costa Rica, El Salvador, Honduras) as being irrelevant for the adjudication of the

submissions before it.  In the Nauru case, the key issue was whether the responsibility of Australia for the

unlawful exploitation of Nauru’s natural resources, as alleged by Nauru, could be determined independently

of the responsibility of the United Kingdom and New Zealand. All three governments had acted jointly as

Administering Authority, �rst under a League of Nations Mandate and later under a Trusteeship granted by

the United Nations. Australia contended that the Court could not pass judgment upon its responsibility

without adjudicating upon the responsibility of the other two States. The Court pointed out that normally

third States are protected by the provision of Article 59, according to which a judgment is binding only

between the parties and in respect of the particular case decided. In that case, the determination of the

responsibility of New Zealand and the United Kingdom was not a prerequisite for the determination of the

responsibility of Australia, although any �nding might well have had implications for the legal situation of

those two States.  In the Armed Activities case (DRC v. Uganda) the Court followed this precedent by arguing

that certain interests of Rwanda, which had also been involved in hostilities with Uganda on the territory of

the Congo, did not constitute ‘the very subject-matter’ of the decision to be rendered.  By contrast, in East

Timor, where the subject-matter was constituted by an agreement between Australia and Indonesia about

the delimitation of the continental shelf in the Timor Gap, the Court refused to exercise its jurisdiction. It

stressed that by necessity it would have had to determine whether the occupation of East Timor by

Indonesia was wrongful under international law:
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the very subject-matter of the Court’s decision would necessarily be a determination whether,

having regard to the circumstances in which Indonesia entered and remained in East Timor, it

could or could not have acquired the power to enter into treaties on behalf of East Timor relating to

the resources of its continental shelf.83

In the Certain Property case, the Court refrained from ruling on a preliminary objection raised by Germany

according to which any decision on the compensation claims made by Liechtenstein regarding Liechtenstein

assets con�scated by Czechoslovakia in 1945 would presuppose a determination of the lawfulness of the



2. Boundary Disputes

a) Maritime Boundaries

Czechoslovak measures.  In one of the Marshall Islands cases the issue was raised whether an injunction

against the United Kingdom to engage actively in negotiations for nuclear disarmament could produce any

real e�ects since a positive outcome could only be reached by agreement between all the parties to the Non-

Proliferation Agreement.  The ICJ avoided this delicate issue by rejecting the application on the ground of

absence of a dispute.
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The Monetary Gold rule does not apply to instances where an incidental assessment of the conduct of UN

institutions (for instance, conduct of the personnel of a peacekeeping mission) may have to be

conducted. The United Nations is not a sovereign entity. Institutionally, since the Court is one of its own

organs, it must be deemed to be debarred from arguing that no judicial determination on its rights and

obligations may be carried out in its absence. Under no circumstances can the United Nations assume the

role of a party in a contentious proceeding (Article 34, para. 1). Furthermore, given that the United Nations is

today almost invariably involved in some way or another in any grave international crisis situation, resort to

the doctrine of the indispensable third party could result in serious damage to the judicial function of the

Court. If the Secretary-General is of the view that in a contentious proceeding the rights and interests of the

United Nations might be adversely a�ected, he or she is free to provide the relevant information under

Article 34, para. 2.
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Boundary disputes constitute a special class of disputes where the rights or interests of a third party may be

adversely a�ected. On a number of occasions, it has been argued by the respondent in such a dispute that a

boundary could not be determined in the absence of a neighbouring State that might also have legitimate

claims to the territory or maritime area concerned. In such circumstances, the Court has to consider

whether an absent third party is su�ciently protected by the provision of Article 59 according to which a

decision ‘has no binding force except between the parties’, and by the opportunities provided to it under

Article 62 to intervene in a proceeding taking place between two other States.  Additionally, it must under

its own responsibility see to it that it does not encroach upon the basic principle that for any judicial

pronouncement the consent of the State concerned is necessary.
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On the one hand, regarding delimitation of the territorial sea, the exclusive economic zone or the

continental shelf, the Court has shown great reluctance in making determinations in areas claimed or that

may potentially be claimed by a third State. In the Continental Shelf case between Libya and Malta, it

abstained from pronouncing on the delimitation between the two litigant parties in those sectors where

Italy had maintained that it was the holder of the rights concerned.  One of the reasons lying behind this

caution was the perception that Italy’s claims were not ‘obviously unreasonable’.  In the Land and Maritime

Boundary case,  the Court held that the rights of both Equatorial Guinea and Sao Tomé and Principe had to

be taken into account,  notwithstanding the fact that Equatorial Guinea had chosen not to intervene in the

proceedings between Cameroon and Nigeria. Essentially, in concretizing this approach, it proceeded from

the equidistance principle as laid down in UNCLOS.  Therefore, it pronounced on the lateral delimitation of

the exclusive economic zones between Cameroon and Nigeria only up to a certain point which was clearly

out of the reach of any legitimate claim of the two potentially a�ected neighbouring countries.  The

same approach was followed in denying Costa Rica the right to intervene in the proceedings between

Nicaragua and Colombia over the delimitation of the two countries’ maritime zones in the Caribbean Sea. In

that case, the Court observed that the interests of Costa Rica were su�ciently protected by Article 59 of the

Statute which de�nes and restricts res judicata to the parties involved in the case at hand.
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b) Land Boundaries

X. Jus cogens

As far as land boundary disputes are concerned, the Court has never felt prevented from adjudicating the

issues brought before it. In the Frontier Dispute case between Burkina Faso and Mali, where Mali argued that

the frontier line could not be determined to its full length, i.e., as far as the point of intersection with the

boundary of Niger, the Court rightly held that no claims had been made by Niger to the disputed area and

that in any event Niger was protected by Article 59 of the Statute.  Likewise, in the Territorial Dispute

between Libya and Chad  it was clear beyond any doubt that, because of its geographical location, the

boundary line the Court was requested to determine could not a�ect any third State; nonetheless, in order to

allay any possible concerns, the Court emphasized again that the interests of Niger would be safeguarded by

the limited ratione personae e�ect of its judgment.  Finally, in the Land and Maritime Boundary dispute

between Cameroon and Nigeria,  the preliminary objection raised against Cameroon’s application was of a

totally theoretical nature, the frontier line between Cameroon and Chad up to the tripoint in Lake Chad

never having been contested by Chad.  In other words, the Court has never had to deal with a case where

two States would have attempted to obtain by adjudication sectors of a territory which according to

plausible evidence belonged to a third State. One may assume that in such an instance the Court would

indeed rely on the Monetary Gold principle. Therefore, it should not be concluded that there is any

determinative distinctive feature between land and maritime boundary disputes, as in none of the land

boundary cases hitherto adjudicated by the Court could any real or possible interference with the rights of a

third State be perceived. By contrast, in the maritime cases as set out previously it was obvious that by going

beyond certain geographical points the Court might have indeed encroached upon the rights of other States.
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The jurisprudence of the Court has clari�ed that allegations of a breach of jus cogens or erga omnes rules  do

not provide a special title of jurisdiction, independently of the provisions of Article 36. In the East Timor

case, Portugal attempted to overcome the Monetary Gold obstacle by contending—in consonance with the

Court—that the right of self-determination of peoples, which was at issue in the proceedings, should be

balanced against Indonesia’s sovereignty, i.e., the object safeguarded by the Monetary Gold rule, and should

be given precedence. The Court �atly rejected this submission:
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Whatever the nature of the obligations invoked, the Court could not rule on the lawfulness of the

conduct of a State when its judgment would imply an evaluation of the lawfulness of the conduct of

another State which is not a party to the case. Where this is so, the Court cannot act, even if the

right in question is a right erga omnes.100

With slightly di�erent words, this dictum was repeated in the provisional measures phase of the Armed

Activities (New Application: 2002) (DRC v. Rwanda) case, where the Democratic Republic of the Congo invoked

a number of rules which do indeed form the core of a world order based on peace and respect of human

rights: ‘whereas it does not follow from the mere fact that rights and obligations erga omnes are at issue in a

dispute that the Court has jurisdiction to adjudicate upon that dispute’.  The determination on jurisdiction

and admissibility followed the same lines, this time, however, by adding explicitly that invocation of jus

cogens norms did not change the legal position.  Signi�cantly enough, when ruling on Bosnia-

Herzegovina’s application against Serbia with respect to allegations of genocide,  the Court focused

exclusively on the jurisdictional clause in Article IX of the Genocide Convention and refrained from even

considering that jurisdiction could automatically �ow from the breach of a jus cogens rule.  On the other

hand, in the genocide case brought by Croatia against Serbia the ICJ con�rmed explicitly that neither the

invocation of an erga omnes obligation nor of a jus cogens rule could a�ect its jurisdiction.  Unfortunately,

the Court is absolutely right in this �nding. If any infringement of jus cogens or erga omnes rules provided

access to the Court, any armed con�ict could be submitted to adjudication inasmuch as the principle of non-
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XI. Reciprocity

use of force is deemed to belong to that class of legal norms. This would overstretch the capacities of the

Court. To date, the ‘constitutionalisation’ of public international law has not reached a point where it is

generally acknowledged that at least the most basic principles upon which the legal order is found would be

automatically enforceable by judicial means.106

Hence it is also perfectly permissible to enter a reservation to a compromissory clause or to restrict the

scope of a unilateral declaration of acceptance of the jurisdiction of the Court with regard to activities which

openly contradict, or in any event are susceptible of contradicting, jus cogens or erga omnes rules.

Excluding a judicial remedy does not, in principle, a�ect the substantive rule as such. The special authority

of jus cogens norms does not also encompass secondary rules relating to procedure.  It is precisely with

regard to such eventualities that States wish to be free to choose the best-suited method of peaceful

settlement. The legitimacy of this concern cannot be denied. Indeed, it would be di�cult to argue that, with

regard to instances of armed con�ict, settlement by judicial pronouncement is the most appropriate course.

Generally, judges are unable to deal successfully with entire periods of history, given the procedural

meticulousness they are required to apply in identifying and appraising the relevant facts. It is signi�cant in

this regard that the relevant instruments of international humanitarian law do not contain any

compromissory clauses.
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The term ‘reciprocity’ appears solely in Article 36, para. 3, but it permeates the provision on the jurisdiction

of the Court in its entirety.  Whenever a compromissory clause is contained in an international agreement

(‘treaties and conventions in force’) in accordance with Article 36, para. 1, it applies obviously to all the

parties concerned in a like manner, provided that the parties have not opted for a di�erent formula. Thus,

compromissory clauses ensure equality with regard to access to the Court (principle of ‘mutuality’).

Alternatively, if States make a unilateral declaration pursuant to Article 36, para. 2, that declaration extends

its e�ects to ‘any other state accepting the same obligation’. In other words, such declarations may only be

invoked by States that on their part have accepted the jurisdiction of the Court (‘consensual bond’). If it

were otherwise, if any State could ad hoc institute proceedings against States subject to the jurisdiction of

the Court, the so-called sitting duck phenomenon would be produced: those States having made a

declaration under Article 36, para. 2 would remain unprotected. They would not reap any bene�t from their

willingness to support the rule of law in international relations. Reciprocity is a device suitable to entice

them to make use of the optional clause. By submitting to the jurisdiction of the Court, they not only become

possible targets of applications directed against them but also they acquire at the same time the right to sue

all of those States which have also chosen to entrust their legal disputes to judicial settlement by the

Court.
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Reciprocity governs not only the relationship ratione personae between the di�erent States concerned

(‘mutuality’), but determines also the scope ratione materiae of the jurisdiction of the Court. This is self-

evident in that under Article 36, para. 1 States subscribe to the same compromissory clause. As far as

unilateral declarations according to Article 36, para. 2 are concerned, there is of course no guarantee that

they all cover the same ground, given that Article 36, para. 3 explicitly permits reservations. To submit to

the jurisdiction of the Court, to keep aloof from it, or to embark on a middle course by modifying the

declaration through reservations belongs to the sovereign rights of every State. However, in order to

maintain a condition of equality among all of the parties having accepted the optional clause, it is necessary

also to apply the principle of reciprocity as regards subject-matter. The jurisdiction of the Court exists only

to the extent that the commitments of the two sides coincide.  This means that the lowest common

denominator is the determining parameter. On the other hand, the exact wording of the relevant

declarations does not matter; they only need to match one another regarding their substantive scope.

Reciprocity furthermore entails an entitlement for each of the litigant parties to invoke not only its own
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XII. Issues to be Raised ex o�icio or proprio motu by the Court

reservations but also the reservations entered by its opponent. Thus, in the Norwegian Loans case,  Norway

relied on the French declaration of acceptance of the jurisdiction of the Court which, following the US

declaration with the famous Connally Reservation, read as follows: ‘The declaration does not apply to

di�erences relating to matters which are essentially within the national jurisdiction as understood by the

Government of the French Republic.’  On that ground, the Court had to dismiss the French application.
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Another famous example is provided by the time clause Yugoslavia inserted in its declaration of acceptance

of the jurisdiction of the Court of 26 April 1999. By excluding all disputes that had arisen before that date, it

forwent the right to bring to the cognizance of the Court the air attacks by NATO States on its territory in the

Kosovo con�ict, since those bombings had started on 24 March 1999 and were considered by the Court to

constitute a unity that could not be dissected into di�erent con�icts on a daily basis.  In the Whaling in the

Antarctic case, Japan denied the jurisdiction of the ICJ on the basis of the reservation Australia had appended

to its declaration under Article 36, para. 2, eventually without success as Australia’s reservation was related

to delimitation issues and whaling was considered a matter of a di�erent nature.  In other words,

reciprocity pervades Article 36 as a whole, although with some limitations.  It is not relevant only for para.

3. Indeed, reciprocity ensures fairness relating to the conditions of access and subjection to the Court. It may

thus be viewed as a particularization of Article 2, para. 1 UN Charter, re�ecting also the requirement of good

faith which is enshrined in Article 2, para. 2 UN Charter.
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Jurisdiction belongs to the issues which the Court must examine ex o�cio or proprio motu. It cannot

entertain the merits of a case brought before it without having determined that it is entitled to do so.

Certainly, a respondent State is free implicitly to accept the jurisdiction of the Court, even if the relevant

application has not been able to identify any title of jurisdiction, by answering the application and the

supporting memorial without raising any preliminary objections (forum prorogatum, Article 38, para. 5 of

the Rules). Moreover, if a State deliberately refrains from asserting a jurisdictional defence, as did the

United States in the Nicaragua case, where it deliberately abstained from invoking the Connally reservation

in order not to su�er a severe defeat (as it is hardly a plausible argument that the violation of Nicaraguan

territory would come under the domestic jurisdiction of the United States),  there is no ground for the

Court to step in as ‘guardian’ of the respondent. However, as soon as the respondent party objects to its

jurisdiction, the Court must ascertain whether it is in fact entitled to rule on the substance of the requests

before it.  Thus, for instance, in the Tehran Hostages case, the Court examined on its own initiative whether

the fact that the United States had referred its dispute with Iran to the Security Council a�ected in any

manner its right to discharge its judicial functions —which it found not to be the case.  In the Legality of

Use of Force cases, the Court originally made the time clause in the Yugoslav declaration of acceptance the

pivotal issue, concluding that it lacked jurisdiction to indicate provisional measures,  although at least one

of the respondents (Belgium)  had not invoked that clause as an obstacle barring Yugoslavia’s request.

Furthermore, in the same case the Court has clari�ed that in a given proceeding the parties are not entitled

retroactively to make determinations on the right of the applicant to seise the Court in accordance with the

rules governing its jurisdiction. The question whether a State has access to the Court as a party to the Statute

or under the conditions speci�ed in Article 35, para. 2 of the Statute lies outside the matters the parties can

dispose of:
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The question is whether as a matter of law Serbia and Montenegro was entitled to seise the Court as

a party to the Statute at the time when it instituted proceedings in these cases. Since that question

is independent of the views or wishes of the Parties, even if they were now to have arrived at a

shared view on the point, the Court would not have to accept that view as necessarily the correct

one. The function of the Court to enquire into the matter and reach its own conclusion is thus



XIII. Incidental Jurisdiction

mandatory upon the Court irrespective of the consent of the parties and is in no way

incompatible with the principle that the jurisdiction of the Court depends on consent.
p. 737
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In the Bosnian Genocide case between Bosnia and Herzegovina and Yugoslavia (Serbia and Montenegro), the

Court unfortunately did not live up to its own standards. It did not examine ex o�cio whether a claim could

validly be brought against Yugoslavia (Serbia and Montenegro), con�ning itself to scrutinizing the

preliminary objections raised by the Yugoslav government.  None of the two litigant parties was at that

time interested in drawing the attention of the Court to the issues arising under Article 35 of the Statute.

Bosnia and Herzegovina did not wish to imperil its own application, and the ‘new’ non-socialist Yugoslavia

(Federal Republic of Yugoslavia, FRY) �rmly maintained its assertion that the demise of the socialist State

(Socialist Federal Republic of Yugoslavia, SFRY) through dissolution had not a�ected its identity. In the

Legality of Use of Force cases, the Court eventually had to acknowledge that continuity of UN membership

(beyond 27 April 1992, the day of the establishment of the ‘new’ Yugoslavia) could not be upheld.  When

eventually the Court had to rule on the merits of the charges of genocide brought by Bosnia-Herzegovina

against Serbia  and, in the analogous case of Croatia against Serbia to assess its jurisdiction,  it went into

a lengthy discussion of the meandering of its jurisprudence without being able to a�ord a plausible

explanation. By that time, in any event, Serbia had invoked the inapplicability of the compromissory clause

of Article IX of the Genocide Convention.
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On the other hand, it is not the task of the Court to search for titles of jurisdiction which the applicant itself

has not invoked.  It may be quite di�cult, in a given case, to know on what basis the Court might be

competent to adjudicate on the merits of a dispute. In that regard, the Court must be able to rely on the

submissions brought before it. It falls to the parties to prepare their case thoroughly as required by the

circumstances. Essentially, the existence of jurisdiction is a legal question, but one that may be related to

speci�c factual circumstances so that, exceptionally, the rules on the distribution of burden of proof might

come into operation.
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It follows from the speci�c character of jurisdiction as a prerequisite for lawful proceedings on the merits

that the Court must make sure that it is competent to hear the case if the respondent chooses not to make an

appearance. In such situations, governed by Article 53, the Court inquires ex o�cio whether a legitimate title

of jurisdiction exists.
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Some classes of disputes are ancillary to a principal dispute and do not require any speci�c acceptance of the

Court’s jurisdiction. In all cases brought to its cognizance, the Court is vested with the power not only to

adjudicate the merits constituting the subject-matter proper of an application but also to make

determinations on requests for the indication of provisional measures (Article 41),  for interpretation of a

judgment (Article 60),  and for revision of a judgment (Article 61).  Some of these procedures are listed

in Part III, Section D (Articles 73–89) of the Rules. Additionally, Article 48 of the Statute confers on the

Court all the requisite powers for the good conduct of the case.
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I. Article 36, paras. 1 and 2—Common Characteristics

1. Interpretation of Compromissory Clauses and Optional Clause Declarations

C. Detailed Analysis of Article 36

Article 36 is designed to facilitate access to the ICJ in the best possible way. While in para. 1 provision is

made for referrals by mutual agreement, para. 2 allows for unilateral declarations as an o�er that can be

accepted by any other State willing also to submit to the Court’s jurisdiction under the same terms.  While

originally high hopes were placed in the optional clause system, it has emerged that in practice the

application of Article 36, para. 1 is more e�ective. When a case is brought before the Court by virtue of a

special agreement, normally no preliminary objections are raised. On the other hand, more and more cases

are brought to the Court on the basis of compromissory clauses in multilateral treaties, more than 50 per

cent of the agenda in the last decade.
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States that wish to have their disputes settled by the ICJ must express their consent either in accordance

with Article 36, para. 1, i.e., by entering into a conventional agreement, or pursuant to Article 36, para. 2, by

submitting to the jurisdiction of the Court by virtue of a unilateral declaration. Obviously, an application can

be based on several di�erent heads of jurisdiction. On the other hand, the Court is required to assess every

claim according to its speci�c characteristics.  On the interpretation and application of Article 36, para. 1

no formalism is to be exercised. States can express their consent to the jurisdiction of the Court also in two

separate and successive acts, provided that their desire to accept judicial settlement of the case at hand is

clear and unequivocal.  The Court has even taken the view that its jurisdiction may be established by

acquiescence.  In this regard, the PCIJ had already paved the way in its jurisprudence by suggesting that its

jurisdiction may be inferred from acts ‘conclusively establishing it’.  Whatever method they choose, and

leaving aside those instances where a party articulates its agreement only implicitly, the relevant

instrument will invariably be in need of interpretation. The Court will have to determine, in particular,

whether the dispute referred to it comes within the scope ratione materiae of the instrument. The question

then arises whether the acceptance of jurisdiction should be interpreted broadly or restrictively. Although

the Court has always emphasized that declarations under Article 36, para. 2 are unilateral acts and thus

di�er from conventional arrangements under Article 36, para. 1,  with the consequence that it is the will of

the declarant State that enjoys primacy as means to be relied upon,  it has refrained from elaborating, on

that basis, a doctrine of restrictive interpretation. In fact, in a number of cases it has explicitly rejected

suggestions that it should resort to this method.  Nor has it applied this doctrine to compromissory

clauses. Its predecessor, the PCIJ, had already rejected the thesis that in case of doubt jurisdiction should be

declined.  In the Corfu Channel case,  the ICJ cited with approval the dictum of the PCIJ in the Free Zones

case according to which ‘the clauses of a special agreement by which a dispute is referred to the Court must,

if it does not involve doing violence to their terms, be construed in a manner enabling the clauses

themselves to have appropriate e�ects’.  In fact, since the classical opinion that international treaties

should be interpreted restrictively  has not survived the coming into force of the VCLT, where no trace of it

can be found, there is no reason to resort to that doctrine with respect to jurisdictional clauses.  To agree

to judicial settlement is not a unilateral sacri�ce, but a well-calculated step which carries with it not only

negative aspects, but also many advantages, precisely on account of the pervading principle of reciprocity.

Therefore, the general rules on interpretation should be applied as they are laid down in the VCLT, re�ecting

the established position under customary law. The Court has consistently embraced this position.
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2. Application of Domestic Law

3. Application of General Rules of International Responsibility

p. 740

The ICJ has had to take cognizance of legal issues that are governed by domestic law on many occasions. The

nationality of an individual on whose behalf the home State claims reparation, the legal existence of a

corporate body, the conduct of judicial proceedings before national criminal courts, these are all primarily

placed under the authority of municipal law, and yet they may be determinative for a proceeding where the

conduct of the State concerned will be tested against the yardstick of rules of international law. It stands to

reason that the instruments conferring jurisdiction on the Court do not speci�cally mention such issues as

being included in their scope. Nevertheless, such incidental issues of a preliminary character are generally

deemed to be included in the purview of the relevant conventional clauses or optional declarations. The PCIJ

did not hesitate to a�rm its jurisdiction in such instances,  and the ICJ has followed that line.

Otherwise, the Court would not be able properly to discharge its function in full knowledge of all the

relevant facts of a case before it. In any event, however, the essence of the dispute must still be governed by

rules of international law. It is not the function of the Court to see to it that domestic law be correctly

applied. In the instances discussed here, domestic law just furnishes elements of information to the Court.
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An even more important question relates to the authority of the Court to adjudge upon requests by an

applicant seeking to obtain a judicial determination on reparation for internationally wrongful acts.

Generally, compromissory clauses or optional declarations specify the subject-matter on which the Court is

permitted or invited to pronounce, but they do not touch upon the relevant remedies. If the Court were

con�ned to delivering declaratory decisions that would not touch upon the appropriate remedies to make

good the harm su�ered by the victim State, its real impact in the process of con�ict resolution would be

greatly diminished. In one of its �rst judgments, the PCIJ dismissed such a restrictive reading of a general

compromissory clause.  In the LaGrand case, the United States argued that in any event the Court was

prevented from pronouncing on the German request for assurances and guarantees of non-repetition,

contending that these remedies were conceptually di�erent from reparation. This argument was not

accepted by the Court, however: ‘Where jurisdiction exists over a dispute on a particular matter, no separate

basis for jurisdiction is required by the Court to consider the remedies a party has requested for the breach

of the obligation.’  Proceeding from this basis, the Court made a �nding which enjoined the United States

to grant reparation in a carefully speci�ed manner:
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p. 741 Finds that should nationals of the Federal Republic of Germany nonetheless be sentenced to severe

penalties, without their rights under Article 36, paragraph 1 (b), of the [Consular] Convention

having been respected, the United States of America, by means of its own choosing, shall allow the

review and reconsideration of the conviction and sentence by taking account of the violations of

the rights set forth in the Convention.156

In the later Avena case, the Court �rst con�rmed its earlier holding.  Concluding its consideration of the

case, it again speci�ed in particularized terms what the United States had to do in order to comply with the

judgment rendered against it:

157

Finds that the appropriate reparation in this case consists in the obligation of the United States of

America to provide, by means of its own choosing, review and reconsideration of the convictions

and sentences of the Mexican nationals referred to … above, by taking account both of the violation

of the rights set forth in Article 36 of the Convention and of paragraphs 138 to 141 of this

Judgment.158

In the Jurisdictional Immunities of the State case, the ICJ ordered Italy to ensure that



4. Multiplicity of Titles of Jurisdiction

II. Article 36, para. 1

by enacting appropriate legislation, or by resorting to other methods of its choosing … the

decisions of its courts and those of other judicial authorities infringing the immunity which the

Federal Republic of Germany enjoys under international law cease to have e�ect.159

Against the backdrop of these judgments, it is now �rmly established that the Court is empowered to make

precise determinations on reparation owed to a State victim of a breach of international law. Support for this

proposition can also be found in Article 36, para. 2 (d). By listing ‘the nature or extent of the reparation to be

made for the breach of an international obligation’ as one of the possible items of a legal dispute, the Statute

underlines the close connection which exists between the level of primary rules of conduct and the level of

secondary rules which deal with the legal consequences of a breach of a primary rule. This conclusion stands

in perfect harmony with the authority of the Court to apply the relevant rules of general international law,

no matter how speci�cally the subject-matter of a dispute has been delineated (see MN 58).160

In introducing an action an applicant may rely either on one particular or several di�erent jurisdictional

clauses, in a conventional instrument, and on declarations under the Optional Clause of Article 36, para. 2.

The di�erent titles of jurisdiction are generally meant to have a cumulative e�ect.  It is then the task of the

Court to ascertain the scope of its jurisdiction with regard to each one of the claims that have been brought

before it for adjudication. In principle, such clauses are independent of one another, not subject to the lex

posterior principle if no intention to that e�ect has been stipulated.  A restriction contained in one of

them cannot ipso facto be applied to the others.
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The �rst paragraph of Article 36 deals with situations where a dispute is referred to the ICJ on the basis of a

conventional instrument.  There are deep-seated di�erences, however, between the various situations

contemplated in this provision.  First of all, the parties to an actual dispute can jointly come to the

conclusion that it would be the wisest solution to seek judicial settlement of their dispute by the Court. In

such case, they will conclude a special agreement (compromis) which determines in detail the questions

which the Court is requested to adjudicate. On the other hand, States may be prepared to insert in a bilateral

or multilateral treaty a compromissory clause providing for the jurisdiction of the Court if they feel that in

the speci�c �eld regulated by the treaty concerned judicial settlement would in general constitute the most

appropriate mode of dispute settlement. Before accepting such a clause, the risks inherent in submitting to

the authority of the ICJ are generally considered with great care. This notwithstanding, compromissory

clauses apply to disputes as they may arise in the future, the precise contours of which can never be

predicted with absolute certainty. In fact, sometimes the actual use made of a compromissory clause can

place a party before rather unexpected circumstances. Thus, NATO countries were taken by complete

surprise when Yugoslavia, in reaction to NATO’s airstrikes during the Kosovo crisis, invoked Article IX of the

Genocide Convention as the alleged basis of the jurisdiction of the Court, albeit with no success.  Similarly,

the Russian Federation did not expect that the circumstances surrounding the armed hostilities in, and at

the borders of, Georgia might be brought to the cognizance of the Court under Article 22 CERD. In this case

the application failed not on account of the limited extent of the scope of that clause, but on procedural

grounds.  In any event, however, in the Kosovo case the States having subscribed to the compromissory

clause of the Genocide Convention had to defend themselves before the Court in a proceeding which lasted

more than �ve years.
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Because of the risks inherent in compromissory clauses a tendency has emerged in recent years to omit

from new multilateral treaties such clauses providing for the jurisdiction of the ICJ.  It must be noted,169



1. Special Agreement (Compromis)

a) Di�erent Modalities of Seising the Court

b) Forum prorogatum

however, that the ICJ has consistently endeavoured to resist transforming such clauses into a ‘trap’, because

of which States would have to endure the exercise of international adjudication against their will.170

p. 743

The Statute (Article 40, para. 1) proceeds from the assumption that a compromis will be jointly noti�ed to the

Court by the parties. However, for the purposes of the present classi�cation it matters little whether after

the conclusion of a special agreement the parties take that procedural course or whether on that basis one of

the parties unilaterally institutes proceedings.  The determinative feature is the ad hoc nature of the

compromis pursuant to which and in view of a dispute that has already arisen the parties opt for judicial

settlement. The Rules of Court also provide for con�gurations which do not conform to the usual method.

Article 39, para. 1 of the Rules states that ‘the noti�cation may be e�ected by the parties jointly or by any

one or more of them’. In any event, nothing changes if such instances are classi�ed as cases brought to the

Court under ‘treaties and conventions in force’.
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Finally, to the �rst category of cases referred by the parties to the Court also pertain those situations where

one of the parties �les an application with the Court before having established the requisite bases of

jurisdiction ratione personae and where the respondent, after the seisin of the Court, declares its consent to

the proceeding (forum prorogatum). This has happened only three times in the history of the ICJ. In the Corfu

Channel case  between the United Kingdom and Albania, the former heeded the recommendation of the

Security Council of 9 April 1947 to the e�ect that both governments should ‘immediately’ take their dispute

to the Court,  by unilaterally �ling an application on 22 May 1947. The Albanian government objected to

this course of action, arguing that both sides should have instituted proceedings jointly on the basis of a

special agreement. However, in the same letter of protest it declared that it was nonetheless prepared ‘to

appear before the Court’.  This phrase was rightly interpreted by the Court as expressing Albania’s consent

to the jurisdiction of the Court. In the Certain Criminal Proceedings in France case (Republic of the Congo v.

France),  it was a developing country that �led an application without any pre-existing jurisdictional

clause. For whatever reasons, France did not regard this application as an unjusti�ed attempt to force it into

the position of respondent, but agreed to the exercise of jurisdiction by the Court.  Djibouti took this case

as a model and also �led an application against France without having beforehand secured the requisite

jurisdictional basis. Again, France accepted the jurisdiction of the Court, probably in order to show that it

had perfectly complied with the rule of law.   Forum prorogatum may also be established if an applicant’s

submissions go beyond the scope of the relevant title of jurisdiction and if nonetheless the respondent does

not object to that extension ratione materiae. In sum, no requirements as to formalities need to be observed.

What matters is the actual agreement of the parties to have recourse to the Court.  However, if the State

against which the application is directed refrains from giving its consent, the case may not be entered in the

General List of cases (Article 38, para. 5 of the Rules). At that stage, no provisional measures may be ordered

either.
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c) Advantages and Shortcomings of Special Agreement

d) Necessity of Binding Commitment

The legal literature unanimously agrees on the advantages inherent in seising the Court by way of

compromis (or special agreement).  Indeed, as already hinted at, under such circumstances no unpleasant

surprises can arise. The parties are able to gauge beforehand the risk which they might incur by submitting

their dispute to judicial settlement. Recourse to the Court may also permit them to disentangle acrimonious

internal controversies. It is well known that boundary disputes are particularly susceptible of unleashing

waves of nationalistic sentiment. Any government that makes concessions to its opponent in such a dispute

could be in danger of being toppled even though it may have valid grounds to distance itself from its own

position. In such a situation, referral to the Court as an objective and impartial body may be more acceptable

to the domestic public. All these factors also have the advantage that in such instances, as a rule, no

preliminary objections are raised,  given that both parties are genuinely interested in obtaining a

determination on the controversial issues by the Court. Finally, one can generally expect that a judgment

based on a compromis will be faithfully complied with by the parties, including the losing State.
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In the Liber Amicorum Judge Shigeru Oda, Peter Tomka gave an almost complete list of the cases submitted to

the Court on the basis of a special agreement, excluding, however, those cases where, in departure from

Article 40, para. 1, proceedings were instituted not by noti�cation of that agreement, but unilaterally by one

of the parties.  It emerges from the list that, notwithstanding their importance, the disputes concerned

had a limited scope and most of them were of a territorial character. None of the great political con�icts

which the Court had to rule upon—the Anglo-Iranian Oil Co. case,  the Nuclear Tests cases,  the Tehran

Hostages case,  the dispute between the United States and Nicaragua,  the Legality of Use of Force

cases,  the Bosnian and Croatian Genocide cases —found their way to the Court through a compromis. The

conclusion therefore seems to be inescapable that the compromis, in spite of its obvious advantages, has

rightly been recognized as only one of the possible titles upon which the jurisdiction of the Court may be

based. The role of the Court as an element of the world system of governance set up by the UN Charter would

be considerably diminished if it did not have other sources providing it with jurisdiction.
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Both parties have to manifest their will unequivocally to have a speci�c dispute adjudicated by the Court.

Any relevant declaration must constitute an ‘unequivocal indication’ of the will to accept the Court’s

jurisdiction in a ‘voluntary and indisputable manner’.  In this regard, three cases presented particularly

di�cult problems of construction. In the Aegean Sea Continental Shelf dispute between Greece and Turkey,

Greece relied, inter alia, on a communiqué issued to the press immediately after a meeting of the two Prime

Ministers in Brussels on 31 May 1975. The relevant passage read:
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In the course of their meeting the two Prime Ministers had an opportunity to give consideration to

the problems which led to the existing situation as regards relations between their countries.

They decided [ont décidé] that those problems should be resolved [doivent être résolus] peacefully by

means of negotiations and as regards the continental shelf of the Aegean Sea by the International

Court at The Hague. They de�ned the general lines on the basis of which the forthcoming meetings

of the representatives of the two Governments would take place.191

Rightly, after careful analysis of this text, the Court held that the communiqué was not intended to, and did

not, constitute an ‘immediate commitment’ by the two countries to accept unconditionally the unilateral

submission of the dispute on the delimitation of the continental shelf in the Aegean Sea to the Court.  In

fact, there should be a general presumption against hastily drafted press communiqués as sources of truly

binding international obligations, notwithstanding the rejection of such a presumption by the Court.

Likewise, in the Bosnian Genocide case, the Court refused to acknowledge a common letter signed by the
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2. Charter of the United Nations

Presidents of Bosnia and Herzegovina and the Federal Republic of Yugoslavia (Serbia and Montenegro),

where it was suggested that all the issues arising in the context of the disintegration of the Socialist

Federal Republic of Yugoslavia should be referred to the ICJ, as the expression of ‘an immediate

commitment by the two Presidents, binding on Yugoslavia, to accept unconditionally the unilateral

submission to the Court of a wide range of legal disputes’.  Given the political background of that letter,

this was certainly the correct interpretation.

p. 746
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On the other hand, in the dispute between Qatar and Bahrain the heart of the matter was a text called

‘Minutes’ (25 December 1990) which the Foreign Ministers of Bahrain and Qatar—and Saudi Arabia—had

signed after protracted negotiations. The text explicitly said that ‘The following was agreed’, and one of

those propositions agreed upon was recourse to the ICJ should the good o�ces of the King of Saudi Arabia

not succeed in bringing about a settlement of the territorial (and maritime) dispute between the two

countries by a speci�c date: ‘After the end of this period, the parties may submit the matter to the

International Court of Justice’.  While Bahrain maintained that this was ‘a simple record of negotiations’,

not to be classi�ed as an international agreement, the Court held that in view of the solemnity surrounding

the signature of the text, the ‘Minutes’ constituted in fact a binding international agreement, capable of

justifying recourse to the ICJ:

45

195

the Minutes are not a simple record of a meeting, similar to those drawn up within the framework

of the Tripartite Committee; they do not merely give an account of discussions and summarize

points of agreement and disagreement. They enumerate the commitments to which the Parties

have consented. They thus create rights and obligations in international law for the Parties. They

constitute an international agreement.196

It is only natural that the usual methods of treaty interpretation are resorted to in such instances. The fact

that an agreement providing for the submission of an international dispute to the ICJ is at issue does not

entail any speci�cities.

In accordance with Article 102 UN Charter, any special agreement must be noti�ed to the UN Secretary-

General for registration. Otherwise, it could not be invoked before any organ of the United Nations,

including, pursuant to the text of Article 102, the Court. The practice of the Court in that respect, however,

lacks consistency. In the Aegean Sea Continental Shelf case, the Court discussed at length whether a press

release could qualify as a treaty conferring jurisdiction upon it without raising the issue of registration.  In

the Maritime Delimitation and Territorial Questions case, by contrast, it insisted on the necessity of

compliance with Article 102 UN Charter.  Consequently, discordant voices can be identi�ed in legal

literature.  Whatever may be the right answer, the Court has generally shown a considerable measure of

generosity with regard to formalities. There is no cut-o� date. Consequently, registration should provide a

foundation for the jurisdiction of the Court even after the applicant has instituted proceedings.
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The most curious instance dealt with in Article 36, para. 1 are cases ‘provided for in the Charter of the United

Nations’. The origin of this phrase can be traced back to a proposal made by the United States during the

meeting of the Washington Committee of Jurists.  It was included in both drafts submitted by that

Committee. No further discussions took place at the San Francisco Conference.  In fact, during the

deliberations held by the Committee of Jurists, nobody could foresee whether the future UN Charter would

provide for instances of compulsory jurisdiction by the Court, for which only a blueprint had been devised.

The drafters of the Charter did not follow that course. They abstained from conferring any kind of

compulsory jurisdiction on the Court which they created. In fact, the Court has con�rmed that the Charter

contains no speci�c provision to that e�ect.
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3. Treaties and Conventions in Force

Nonetheless, in the light of the development of the Charter in the six decades since its entry into force,

reasonable use could be made of this seemingly ‘idle’ title of jurisdiction. According to Article 36, para. 3 UN

Charter, the Security Council has the power to recommend to the parties to any dispute to refer that dispute

to the ICJ.  This provision, however, is without prejudice to the powers of the Security Council under

Chapter VII of the Charter. There seems to be no serious reason militating against decisions of the Security

Council that would enjoin States confronting one another about issues a�ecting international peace and

security, to bring their disputes before the Court.  Such an injunction would become the point of departure

for a mode of settlement in�nitely more appropriate than a decision of the Security Council making binding

determinations.  Before the Security Council, nations which are not members of the Council are not always

guaranteed a fair hearing. Before the Court, they could plead their case on the strength of any available legal

arguments, enjoying all safeguards which the Statute provides to the parties. Thus, from the viewpoint of

proportionality as a modern principle of international law, referral of disputes to the ICJ by the Security

Council has many advantages. The Council should be encouraged to avail itself of this window of

opportunity. Evidently, no State can be compelled to defend its case competently or even vigorously, as

required by the circumstances. However, invariably one of the litigant parties will have most to win from a

defence of its claims in accordance with the rule of law. That State, at least, will institute proceedings. If,

then, its opponent as respondent does not make an appearance, the general principles about non-

appearance (Article 53) will apply. Once the Court has rendered its judgment, its �ndings will become

binding in accordance with Article 94, para. 1 UN Charter. It will then again be incumbent upon the Security

Council to take the necessary measures under Article 94, para. 2 UN Charter for the enforcement of the

Court’s judgment.
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It is neither possible nor convenient to provide, in this commentary, a complete list of all the

compromissory clauses enshrined in treaties and conventions in force. The Court provides such a list on its

website, albeit with a disclaimer to the e�ect that ‘[t]he fact that a treaty is or is not included in this section

is without prejudice to its possible application by the Court in a particular case’. Compromissory clauses can

be contained in bilateral  or multilateral agreements. It is striking that the list fails to mention the 1928

General Act for the Paci�c Settlement of International Disputes, a legal instrument which has been often

invoked by applicants seeking to �nd legal support for the jurisdiction of the Court,  but never actually

applied by the Court in that sense.  It thus remains open whether the 1928 General Act has survived the

demise of the PCIJ in accordance with Article 37 of the Statute. The Court has deliberately avoided taking a

stance on this issue. The phrase ‘in force’ does not refer back to any historical point in time but is open for

interpretation, encompassing any legal instrument in force at the decisive time of institution of

proceedings.
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a) General Treaties and Conventions Providing for Dispute Settlement by the ICJ

Among the many multilateral treaties containing compromissory clauses, those providing for the general

referral of disputes to the Court are of the greatest importance. Such instruments exist at the regional level.

In Europe, the 1957 European Convention for the Peaceful Settlement of Disputes  sets forth in its Article 1

that ‘[t]he High Contracting Parties shall submit to the judgment of the International Court of Justice all

international legal disputes which may arise between them’. This formulation clearly amounts to

comprehensive compulsory jurisdiction, something which at world level could hardly ever be attained and

which may only be explained by the high degree of con�dence that exists among the members of the Council

of Europe. Clearly, however, many States have misgivings about the breadth of the jurisdiction thus

conferred on the ICJ. Although the Convention was signed almost �fty years ago, to date it has received no

more than fourteen rati�cations—clearly a rather meagre record.  In the Americas, Article XXXI of the

Pact of Bogotá  provides:
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In conformity with Article 36, paragraph 2, of the Statute of the International Court of Justice, the

High Contracting Parties declare that they recognize, in relation to any other American State, the

jurisdiction of the Court as compulsory ipso facto, without the necessity of any special agreement

so long as the present Treaty is in force, in all disputes of a juridical nature that arise among them

concerning [follows the list of Article 36, para. 2 of the Statute].

In the Border and Transborder Armed Actions case between Nicaragua and Honduras, the Court discussed the

meaning of this formula. It can either be interpreted as a treaty provision conferring jurisdiction upon the

Court in accordance with Article 36, para. 1 or as a collective declaration of acceptance of compulsory

jurisdiction under Article 36, para. 2. Taking the view that in any event it constitutes acceptance of

jurisdiction, the Court chose not to pursue the matter further.  In fact, a precise classi�cation seems to be

only of academic interest. However, as in the case of its European counterpart, the Pact has weak

foundations. It counts only fourteen States parties.  On the positive side, one may note that some of the

dominant nations in Latin America, namely Brazil, Chile, and Mexico, have rati�ed it. Among the great

absentees is the United States. Ample use has been made of Article XXXI of the Pact of Bogotá.  El Salvador

(1973) and Colombia (2012) have denounced it speci�cally because of its comprehensive compromissory

clause. Currently (December 2018), three cases are pending before the Court where the applicants rely on

that clause.
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b) Specialized Multilateral Treaties and Conventions with Compromissory Clauses

aa) Optional Protocols to the Diplomatic and Consular Conventions

bb) 1971 Montreal Convention

cc) Genocide Convention

Among specialized multilateral treaties, which provide for jurisdiction of the ICJ to settle disputes between

States parties, three have come to prominence in recent years. First of all, the compromissory clauses in the

two Optional Protocols concerning the Compulsory Settlement of Disputes to the Vienna Convention on

Diplomatic Relations  and the Vienna Convention on Consular Relations  enabled the United States to

institute proceedings against Iran  in the Tehran hostages crisis.  More recently, the United States was

the respondent in disputes brought against it on account of allegations that its domestic authorities had not

lived up to their duty to inform the consular posts of foreign States about the arrest and trial of their

nationals in US territory, and also those persons themselves about their right to consular assistance. In the

�rst of these cases (Breard), Paraguay did not pursue its claims to the end, but informed the Court that,

despite the fact that it had �led a Memorial on the merits of the case, it did not wish to go on with the

proceedings and requested that the case be removed from the Court’s List.  Germany, on the other hand,

in the LaGrand case did not abandon its e�orts after the LaGrand brothers had both been executed, and

eventually obtained a �nding of the Court to the e�ect that the United States had breached its obligations

under the Vienna Convention on Consular Relations.  Likewise, Mexico was successful with its application

in the Avena case. In its judgment of 31 March 2004, the Court found that the United States had infringed its

commitments under that same Convention.  To escape from the jurisdiction of the Court with regard to

cases of arrests of foreign nationals, the United States denounced the Optional Protocol thereafter in March

2005, notwithstanding the absence of a denunciation clause in that instrument.  In the recent Jadhav Case

India, the applicant, invoked the jurisdiction of the Court under the Optional Protocol since its declaration

under Article 36, para. 2, is framed in such a restrictive manner that Pakistan, the respondent, could have

easily availed itself of those restrictions by invocation of the principle of reciprocity.  Finally, on 28

September 2018 Palestine �led an application instituting proceedings before the Court against the United

States with respect to the relocation of the US Embassy from Tel Aviv to Jerusalem under the Optional

Protocol to the Vienna Convention on Diplomatic Relations, to which both Palestine and the US are

parties.  Although concerns have already been raised with respect to the potential for success of

Palestine’s application, the United States on 3 October 2018 announced its withdrawal from the

Optional Protocol.
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In the Lockerbie cases, the controversy centred on the question as to whether the application �led by Libya

against the United Kingdom and the United States could be founded on Article 14, para. 1  of the 1971

Convention for the Suppression of Unlawful Acts against the Safety of Civil Aviation.  Both respondents

contended that the dispute did not exist speci�cally between them as individual States and Libya, but

related to a general threat to international peace and security resulting from Libya’s involvement in acts of

terrorism. This argument was dismissed by the Court. It held that, as shown by the submissions of the

respondents, both sides di�ered as to the legal regime applicable to the Lockerbie incident. Consequently, it

found its jurisdiction established.
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Finally, speci�c mention should be made of the Convention on the Prevention and Suppression of the Crime

of Genocide.  Article IX of this Convention provides:
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Disputes between the Contracting Parties relating to the interpretation, application or ful�lment

of the present Convention, including those relating to the responsibility of a State for genocide or



c) Gaps in the Network of Compromissory Clauses

for any of the other acts enumerated in Article III, shall be submitted to the International Court of

Justice at the request of any of the parties to the dispute.

Originally, it was felt that after the horrors of the Nazi regime in Europe genocide was just a very remote

theoretical construct. However, it turned into a horri�c reality in the second half of the twentieth century

and became the object of several cases before the Court. First, Bosnia and Herzegovina instituted

proceedings against ‘Yugoslavia’.  ‘Yugoslavia’ objected to the jurisdiction of the Court by arguing that

Article IX covered only:

232

the responsibility �owing from the failure of a State to ful�l its obligations of prevention and

punishment as contemplated by Articles V, VI and VII; on the other hand, the responsibility of a

State for an act of genocide perpetrated by the State itself would be excluded from the scope of the

Convention.233

Rightly, this objection was rejected by the Court since it �nds no support in the text of the clause.  In the

course of these proceedings, ‘Yugoslavia’ as the respondent also requested the Court to indicate provisional

measures, a request to which the Court responded positively to a limited extent.  Finally, in 1999

Croatia brought an application against ‘Yugoslavia’, alleging that Yugoslav armed forces had committed

acts of genocide in the territory of Croatia. After sixteen years, the Court �nally handed down its �nal

judgment in that case  following the dismissal of preliminary objections raised by the respondent.
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It is all too obvious that the ICJ, which essentially is not a trial court, experienced great di�culties in being

compelled to inquire into the merits of all the allegations of genocide that were made by the di�erent parties

involved. The Court simply lacks the infrastructure which would be essential for a comprehensive process of

fact-�nding on the ground. In fact, the Court relied to a large extent on the �ndings of the ICTY on matters

of fact.
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Article IX of the Genocide Convention was also one of the main jurisdictional bases for the proceedings

which ‘Yugoslavia’ brought against ten NATO countries a few weeks after the Kosovo war had started.  It

alleged that the armed activities against its territory, in particular the use of ammunition containing

depleted uranium, met the criteria of genocide as de�ned by the Convention. The Court, however, did not

accept this line of reasoning. It emphasized that the intent to destroy a group constitutes the essential

characteristic of genocide; the threat or use of force alone could not constitute an act of genocide.  In the

judgment on the preliminary objections raised by the ten States,  the Court did not deal with the issue

since it denied its jurisdiction inasmuch as ‘Yugoslavia’ having been transformed into Serbia and

Montenegro, lacked a right of access to the Court (Article 35).
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Recent case law has con�rmed that the compromissory clauses found in multilateral conventions provide

scant meaningful judicial protection against violations of the principle of non-use of force and of

international humanitarian law. In May 2002, the Democratic Republic of the Congo, allegedly victim of

incursions by Rwandan troops into its territory, attempted to institute proceedings against Rwanda,

invoking a whole series of international agreements, but without avail because all of those instruments

lacked a clause providing for the jurisdiction of the ICJ.  One can hardly expect that this state of a�airs will

change in the near future. Generally, as far as occurrences involving threats to international peace and

security are concerned, the Security Council would seem to be the most appropriate organ to be seized

with these situations on behalf of the international community.
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d) Determination of Scope of Compromissory Clauses

The compromissory clauses contained in bilateral or multilateral treaties must always be construed in

connection with the substantive provisions of the treaty concerned (jurisdiction ratione materiae). Whenever

appropriate, the Court painstakingly examines whether and to what extent the complaints brought by the

applicant are susceptible of coming within the purview of those provisions. In this regard, the Oil Platforms

case, where the 1955 Treaty of Amity, Economic Relations and Consular Rights between the United States

and Iran was at issue, constitutes an outstanding example. In its judgment on the preliminary objections

raised by the United States, the Court, taking as its starting point Article XXI, para. 2 of that Treaty, went

through the relevant provisions one by one, rejecting Article I as a pure objective which did not set forth

truly binding international obligations, specifying that Article IV, para. 1 as an economic guarantee of fair

treatment did not come into play in respect of military acts of force, and �nally concluding that Article X,

para. 1, which dealt with freedom of commerce and navigation, could have been a�ected by the United

States’ attacks against the two oil platforms.  In this case, a major role was also played by Article XX, para.

1 (d) of the Treaty, according to which the Treaty did not preclude the application of measures ‘necessary to

ful�l the obligations of a High Contracting Party for the maintenance or restoration of international peace

and security, or necessary to protect its essential security interests’. The United States contended that this

provision set forth a substantive limitation of the jurisdiction of the Court, while according to Iran, which

relied on the judgment of the Court in the Nicaragua case,  this was a simple defence on the merits. Clearly,

the United States was interested in not having its attacks on the platforms discussed at all by the Court,

while the construction preferred by Iran would have led the Court �rst to consider those activities before

examining whether they could be justi�ed on that exceptional head. After a lengthy discussion, the Court

opted for the construction suggested by Iran.
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In a similar fashion, the Court devoted meticulous attention to the scope ratione materiae of the

compromissory clause in some other prominent cases. In the Bosnian Genocide case, the key issue was

whether the Genocide Convention is con�ned to the criminal responsibility of individuals or whether issues

of general international responsibility of States are also encompassed.  In the case concerning Mutual

Assistance in Criminal Matters between Djibouti and France, a case of forum prorogatum, the Court had to

determine which occurrences were covered by France’s acceptance of having the application �led by

Djibouti adjudicated by the Court,  and in the Pulp Mills case, the meaning of pollution had to be assessed:

the Court excluded noise and visual pollution as well as ‘bad odours’, restricting the scope of the relevant

jurisdictional clause to pollution of, and harm to, the Uruguay River proper, its waters, and the

organisms living therein.  In the dispute between Georgia and the Russian Federation, the Court had to

ascertain whether the Russian attacks carried out on Georgian territory came within the scope of Article 22

CERD, which covers instances of racial discrimination only.
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A particularly delicate treaty condition is the requirement that judicial proceedings may be initiated only

after negotiations have proved to be of no avail. The Court had to deal with this issue both in the case

between Georgia and the Russian Federation, where Article 22 CERD, and in the case between Belgium and

Senegal, where Article 30 CAT had to be construed. The proposition stated in the former case that

negotiations are more demanding than an exchange of claims and directly opposed counter-claims,

requiring a genuine attempt by one disputing party to engage in discussions with the other disputing party,

with a view to resolving the dispute, was also maintained in the latter case.  Obviously, negotiations

cannot be extended ad in�nitum. It must be accepted that they may be interrupted if they are deadlocked or

have become futile.
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It should be emphasized that the con�nement of a given compromissory clause to the legal rules enunciated

in a speci�c treaty does not exclude the applicability to the dispute of the rules of general international

law.  This does not derive solely from the provision of Article 31, para. 3 (c) VCLT,  but follows from the

conceptual unity of international law. Without any exception, particular treaty regimes are based on the
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e) Challenges to the Validity of Treaties and Conventions

f) Appropriate Wording of Compromissory Clauses

foundations of general international law. The Court expressed this seemingly trivial but crucial proposition

in the Bosnian Genocide case, where the rules on treaty interpretation and on responsibility of States for

internationally wrongful acts were classi�ed as ‘general international law’,  as well as in the Pulp Mills

case, where the duty to carry out an environmental impact assessment was derived from general

international law.  However, where the claims of a breach of international law brought against the

respondent party are based on a conventional compromissory clause, they remain con�ned to the

provisions of the treaty concerned and cannot be extended to a parallel customary rule.
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It hardly needs to be stressed that a treaty clause providing for the jurisdiction of the Court does not lose its

applicability as soon as one of the parties concerned challenges the validity of the treaty. The raison d’être of

compromissory clauses is to provide judicial relief in case a dispute arises. It would be too easy to dispose of

judicial settlement regimes carefully designed, if it su�ced to invoke any grounds allegedly vitiating the

treaty as a whole. In the ICAO Council case, the Court took a decisive stance against such attempts to

overthrow compromissory clauses:
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If a mere allegation, as yet unestablished, that a treaty was no longer operative could be used to

defeat its jurisdictional clauses, all such clauses would become potentially a dead letter, even in

cases like the present, where one of the very questions at issue on the merits, and as yet undecided,

is whether or not the treaty is operative—i.e., whether it has been validly terminated or suspended.

The result would be that means of defeating jurisdictional clauses would never be wanting.257

In the Tehran Hostages case, the Court reiterated that it was precisely when di�culties arose because of the

alleged violation of a treaty that compromissory clauses assumed their greatest importance: such

di�culties could not have the e�ect of precluding the parties concerned from invoking those clauses

inasmuch as they provided for the paci�c settlement of the dispute.  This judicial dictum applies

irrespective of the grounds which a party relies on to call into question the validity of a compromissory

clause. In the Fisheries Jurisdiction cases, Iceland contended that by way of change of circumstances the

clause contained in Exchanges of Notes which had taken place with the Federal Republic of Germany and the

United Kingdom in 1961 had become obsolete. The Court dismissed this argument outright.  Assessing

Nicaragua’s claim that a border treaty concluded in 1928 with Colombia, which de�ned the jurisdictional

clause contained in Article VI of the Pact of Bogotá, was invalid, the Court stressed that for more than �fty

years no such challenge had been advanced by Nicaragua. Thus, Nicaragua could not successfully invoke

that defence today.
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The text of compromissory clauses can be framed in di�erent terms. The wording of some clauses leaves no

room for any doubts as to whether it grants direct access to the ICJ. Thus, Article IX of the Convention on the

Prevention and Punishment of the Crime of Genocide provides that disputes shall be submitted to the Court

‘at the request of any of the parties to the dispute’. Article I of the two Optional Protocols to the Vienna

Convention on Diplomatic Relations and the Vienna Convention on Consular Relations speci�es, too, that

‘any party’ may seise the Court. Other clauses are drafted in a less felicitous way. In the Tehran Hostages

case, the Court was confronted, in addition to the two Optional Protocols just mentioned, with Article XXI,

para. 2 of the 1955 Treaty of Amity, Economic Relations and Consular Rights between the United States and

Iran. This provision reads:
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Any dispute between the High Contracting Parties as to the interpretation or application of the

present Treaty, not satisfactorily adjusted by diplomacy, shall be submitted to the International



g) Compromissory Clauses Referring to Substance of Dispute

Court of Justice, unless the High Contracting Parties agree to settlement by some other paci�c

means.261

The formula employed here could be interpreted to mean that the Parties undertake to establish, between

them, a special agreement for the submission of the dispute to the Court. The process would then go

through two stages. First, the special agreement would have to be concluded, and thereafter the ICJ could be

seised, either by noti�cation of that agreement or by unilateral application. The Court dismissed such

restrictive understanding of Article XXI, para. 2 of the 1955 Treaty:
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While that Article does not provide in express terms that either party may bring a case to the Court

by unilateral application, it is evident … that this is what the parties intended. Provisions drawn in

similar terms are very common in bilateral treaties of amity or of establishment, and the intention

of the parties in accepting such clauses is clearly to provide for such a right of unilateral recourse

to the Court, in the absence of agreement to employ some other paci�c means of settlement.262

The inference drawn by the Court, which was con�rmed with regard to a similar clause contained in the

Treaty of Friendship, Commerce and Navigation concluded by the United States with Nicaragua,  is to be

welcomed. Indeed, if it has not been possible to resolve a controversy by diplomatic means, it would be futile

to trust the ability of the parties concerned to hammer out a special agreement that would open the gates to

the ICJ. Endorsing the restrictive interpretation would thus amount to depriving the relevant clauses of any

real meaning inasmuch as the party opposed to adjudication would simply attempt to frustrate the

obligation incumbent upon it by dragging out the negotiations on the special agreement ad in�nitum.
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In other instances, the jurisdictional clauses have been clearly framed as pacta de contrahendo only. Thus,

Article XI, para. 2 of the Antarctic Treaty speci�es that any dispute not resolved by negotiation or other

methods of peaceful settlement ‘shall, with the consent, in each case, of all parties to the dispute, be

referred to the International Court of Justice’. Such clauses constitute no more than a reminder of the

obligation with which in any event States must comply under Article 33 UN Charter.
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Compromissory clauses may sometimes be particularly di�cult to handle because they establish a close

connection with the merits of the dispute. Thus, Article IX of the Convention on the Prevention and

Punishment of the Crime of Genocide provides for the jurisdiction of the Court with regard to disputes

relating to the interpretation, application or ful�lment of that Convention, i.e., to acts of genocide. Yet, at

the initial stage of a proceeding no certainty exists as to whether in fact genocide may have been

perpetrated. It is the objective of such a proceeding to investigate the allegations and then, on the basis of

the available evidence, draw the requisite conclusions. Therefore, at that moment the Court is confronted

with no more than contentions by the party that wishes to base its application on Article IX. It is also clear

that not every unsubstantiated allegation can be deemed to provide a basis for the Court to exercise its

jurisdiction. Logically, some middle way must be devised.
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To date, the jurisprudence of the Court has not been able to provide a precise de�nition of the criteria which

it applies in such instances. The ‘su�ciency of subject-matter connection’ is a matter of degree, where

di�erent formulae have been thrust into the debate. In the �rst relevant case it had to deal with in 1923 in

the form of an advisory opinion, the PCIJ held that it should content itself with drawing a ‘provisional

conclusion’.  One year later, however, in the Mavrommatis case, it proceeded to an exhaustive examination

of the legal aspects of jurisdiction (without investigating the factual side), not afraid of intruding into the

merits.  It continued this latter line of reasoning in the Certain German Interests case,  where it argued

from the opposite position that an objection raised by the respondent could not deprive it of its jurisdiction.
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The relevant case law of the ICJ began in the Ambatielos case with a reference to the necessity of a

‘su�ciently plausible character’ of the invocation of a ground of jurisdiction.  In Interhandel, by con�ning

itself to a ‘provisional conclusion’, the Court took its inspiration from the advisory opinion in Nationality

Decrees Issued in Tunis and Morocco.  By contrast, in the ICAO Council case, without formulating a general

proposition regarding the proper method to be followed, it considered a number of legal points which were

also relevant for the merits in order to establish whether it had jurisdiction in accordance with Article 84 of

the Chicago International Civil Aviation Convention of 1944.  A more benevolent approach for the

applicant was followed in the Nicaragua case, where the Court de�ned the relevant test as the establishment

of a ‘reasonable connection’ between the compromissory clause concerned and the claims submitted to it.

Obviously conscious of the fact that this threshold was fairly low, in the Oil Platforms case the Court adopted

another formula, which may be considered a return to the Mavrommatis test:
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the Court cannot limit itself to noting that one of the Parties maintains that such a dispute exists,

and the other denies it. It must ascertain whether the violations of the Treaty of 1955 pleaded by

Iran do or do not fall within the provisions of the Treaty and whether, as a consequence, the

dispute is one which the Court has jurisdiction ratione materiae to entertain.271

It follows from the further considerations developed in this judgment that the examination carried out by

the Court is a purely legal one. The Court sought to establish that, assuming the allegations advanced by the

applicant correspond to reality, they would constitute a breach coming within the purview of the

compromissory clause. It noted that the destruction of the oil platforms was ‘capable’ of having an adverse

e�ect upon the export trade in Iranian oil and consequently upon the freedom of commerce guaranteed by

the 1955 Treaty between the United States and Iran.  In two separate opinions to this judgment, it is

explained that a ‘reasonable connection’, as suggested by the 1984 decision in the Nicaragua case, is not

enough. Judge Ranjeva favoured a ‘probability’ test, which he seems to equate with ‘plausibility’,  while

Judge Higgins rejected plausibility, arguing, in agreement with the majority opinion, that the legal analysis

must de�nitively establish whether, on the basis of the applicant’s claims, a violation would have to be 

found.  It was against the backdrop of this legal reasoning that, in the Legality of Use of Force cases, the

Court stated that it could not con�ne itself to noting that Yugoslavia maintained the applicability of Article

IX of the Genocide Convention; rather, it had to ascertain whether the breaches alleged were ‘capable of

falling’ within the scope of that provision. Since genocide required speci�c intent to destroy an ethnic or

other group, the Court concluded that ‘the threat or use of force against a State cannot in itself constitute an

act of genocide’.  On that basis, it dismissed Yugoslavia’s request to indicate provisional measures but did

not refuse it the opportunity to argue its case again under the conditions of the normal procedure.
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The Legality of Use of Force cases provide at the same time an example of a con�guration where there was not

the slightest chance that the jurisdictional clause invoked by Yugoslavia would have been capable of serving

as the basis of the Court’s jurisdiction. Vis-à-vis the United States, Yugoslavia invoked Article IX of the

Genocide Convention although the United States had made a reservation concerning that provision,

specifying that before any dispute could be submitted to the Court, its ‘speci�c consent’ was necessary.

Given this reservation, the validity of which could not be challenged, the Court not only declined to indicate

provisional measures, but also ordered the removal of the case from its List.  In sum, it may be concluded

that concerning the legal aspects of a compromissory clause, the Court will proceed to an exhaustive

examination. As far as the factual aspects are concerned, the Court will generally abstain from ascertaining

the accuracy of the facts invoked. On the other hand, it will not blindly follow allegations which are clearly at

variance with reality.
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h) Reservations to Compromissory Clauses

III. Article 36, para. 2

1. The Optional Clause and Its Importance Today

In its early advisory opinion on Reservations to the Genocide Convention  the Court had to struggle with the

permissibility of reservations to the relevant jurisdictional clause, Article IX of that Convention. It came to

the conclusion that in departure from the earlier regime of reservations, according to which the consent of

all State parties to the treaty was required, States were free to make reservations to a treaty provision,

provided that the reservation concerned did not run counter to the ‘object and purpose’ of the treaty

concerned.  This formula is now re�ected in Article 19 (c) VCLT.  It did not, however, provide a speci�c

answer to the question as to whether States should be granted the right to evade the jurisdictional review of

their contractual commitments. Still in the Legality of Use of Force cases, the Court did not devote any

speci�c attention to the question as to whether reservations to the jurisdictional clause in an instrument

embodying jus cogens rules might be considered invalid. Only recently did the Court state explicitly that

judicial enforcement mechanisms did not pertain to the substantive core of a treaty and that accordingly

reservations to such provisions were not incompatible with its object and purpose.  This view was harshly

criticized in a joint separate opinion in the Armed Activities case (DRC v. Rwanda).  It stands to reason, in

particular, that in respect of certain treaties of a mainly procedural character, reservations to the relevant

jurisdictional clauses might exceptionally be susceptible of infringing their object and purpose.  Thus, in a

parallel con�guration reservations to the competence of the Human Rights Committee to examine State

reports would obliterate the core element of the monitoring system of the International Covenant on Civil

and Political Rights and would without any doubt run against its basic philosophy.
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According to the procedural rules laid down in the VCLT, the appraisal of reservations shall be entrusted to

the other States parties. In the �eld of human rights, both the Human Rights Committee  and the

ECtHR,  as well as the IACtHR,  have successfully asserted their competence to assess the lawfulness of

any reservations.  In Armed Activities (New Application: 2002), the Court, at least implicitly, manifested its

intention to exercise that kind of review too.  However, compromissory clauses as a procedural

complement to the substantive clauses of a treaty will only rarely pertain to the object and purpose of the

treaty as such.
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Article 36, para. 2 is traditionally called the ‘Optional clause’, a more felicitous expression than the

equivalent term ‘compulsory jurisdiction’, which seemingly calls into question the basic concept of freedom

of choice in respect of methods of dispute settlement. States are free, and they are even invited, to subscribe

to that clause by making the unilateral declaration provided for therein. Article 36, para. 2 re�ects the basic

philosophy of the system of judicial settlement established by the UN Charter. The States members of the

United Nations did not opt for comprehensive jurisdiction of the Court in respect of all classes of legal

disputes, but preferred to leave it to each individual State to decide whether and to what extent it wishes to

submit to that jurisdiction. Nonetheless, judicial settlement remains the preferred method for all legal

disputes (Article 36, para. 3 UN Charter).
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At the PCIJ’s inception, it was hoped that through individual declarations under Article 36, para. 2 a tight

network would be established among all of the States of the world so that, on a voluntary basis, any legal

dispute would be susceptible of being brought to judicial settlement. This hope did not materialize during

the epoch of the League of Nations, and it has not come true under the aegis of the United Nations either,

notwithstanding appeals by the General Assembly to States to make the requisite declarations.  Of the

permanent members of the Security Council, only the United Kingdom still recognizes the compulsory

jurisdiction of the ICJ under Article 36, para. 2. France withdrew its acceptance after the Court indicated
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2. Declarations under the Optional Clause as Unilateral Acts

provisional measures in the Nuclear Tests cases,  and the United States followed suit after the Court had

declared admissible the application brought against it by Nicaragua.  Russia (formerly the Soviet Union)

and China have never submitted to the compulsory jurisdiction of the ICJ under Article 36, para. 2; however,

Russia has accepted a number of compromissory clauses in multilateral treaties by withdrawing the

reservations which the Soviet Union had made with regard to those clauses.
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Currently (December 2018), the total number of States having made the declaration under Article 36, para. 2

stands at 73, which is slightly more than one-third of the members of the United Nations. It is an

encouraging sign that quite a number of former socialist States, which in the past resolutely refused to

accept the jurisdiction of the Court, have reversed their attitude (Bulgaria, 1992; Hungary, 1992; Georgia,

1995; Poland, 1996; Slovakia, 2004; Romania, 2015). As already pointed out, of the permanent members of

the Security Council only the United Kingdom remains subject to the Court’s jurisdiction. Since the �rst and

second editions of this Commentary, Japan (July 2007) and Germany (April 2008) have joined that group of

States. While former Yugoslavia had submitted to the jurisdiction of the Court in 1999, none of its successor

States has followed suit. On the whole, only a few of the seventy-three States have submitted purely and

simply to the jurisdiction by following the wording of Article 36, para. 2.  In most instances, the

declarations have been modi�ed by reservations. However, nowhere has the quantity and density of

reservations reached the same level as in the case of India, which has succeeded in shaping an instrument

that will certainly prevent any attempt ever to bring an application against it, thus converting the act of

acceptance into a barely veiled act of non-acceptance. Because it would have to su�er by way of reciprocity

from the restrictions built into its own declaration under Article 36, para. 2, in the Jadhav Case, where the

unlawful arrest, trial, conviction, and sentencing of one of the members of a consular mission in Pakistan

was at issue, India relied exclusively on the Optional Protocol to the Vienna Convention on Consular

Relations as the basis to establish the Court’s jurisdiction.
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Declarations of acceptance of the jurisdiction of the Court under Article 36, para. 2 are by essence unilateral

acts, issued under the authority of State sovereignty.  In the Nicaragua case, the Court summarized the

legal position as follows: ‘Declarations of acceptance of the compulsory jurisdiction of the Court are

facultative, unilateral engagements that States are absolutely free to make or not to make.’  This holds

true notwithstanding the aim pursued by Article 36, para. 2, which seeks to promote a system of bilateral

engagements with other States accepting the same obligation of compulsory jurisdiction; at the same time,

this system is a ‘standing o�er’ to other States which have not yet made a declaration.  To the extent that

the declarations coincide, a consensual bond is formed between the States concerned which ful�ls the

general requirement for the exercise of jurisdiction by the Court. The Court has characterized the network

thus engendered as a ‘series of bilateral engagements with other States accepting the same obligation of

compulsory jurisdiction, in which the conditions, reservations, and time-limit clauses are taken into

consideration’.  Thus, through uncoordinated unilateral declarations a system emerges which resembles

to some extent a multilateral treaty, but does not provide the same expectations of stability and reliability

since it is not placed under the proposition pacta sunt servanda or declaratio est servanda.
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3. Interpretation

4. Withdrawal

It has already been pointed out that the Court has not developed any speci�c doctrine of restrictive

interpretation regarding declarations under Article 36, para. 2.  The Court proceeds, however, from the

assumption that the will of the declarant State must be duly taken into account. Any intention, in order to

become determinative, must be re�ected in the text of the declaration itself.  The Court will take the text

together with the reservations attached to it ‘as it stands’.  The relevant words are to be interpreted in a

‘natural and reasonable way’.  Thus, if there is any departure from the general rules of treaty

interpretation in international law, the distance can only be slight.
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The most delicate question in this connection is whether and under what conditions a State is entitled to

withdraw its acceptance of the jurisdiction of the Court. Following the doctrine of actus contrarius, one might

conclude that, just as States are free at any time to submit to the jurisdiction of the Court, they should also

be free to repeal their engagement at their free will without any restriction in point of time. However, such a

line of reasoning would overlook the fact that the growth of a network of consensual bonds constitutes a

con�dence-building process. Through its acceptance of the jurisdiction of the Court, every State creates

legitimate expectations. The conditions to join the network are not therefore identical to those to withdraw

from it.
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In the �rst place, the text of the declaration itself is determinative. If a State speci�es explicitly that it

reserves the right to withdraw its declaration at any time with immediate e�ect, no legitimate expectations

can come into existence. Thus, Slovakia, one of the latest States to make a declaration under Article 36, para.

2, formulated its denunciation clause as follows:
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The Slovak Republic reserves the right at any time, by means of a noti�cation addressed to the

Secretary-General of the United Nations, and with e�ect as from the date of receipt of such

noti�cation, to amend or withdraw this declaration.304

Germany recognized the jurisdiction of the Court:

until such time as notice may be given to the Secretary-General of the United Nations withdrawing

the declaration and with e�ect as from the moment of such noti�cation.

Such a stipulation, which has by now become a recurrent proviso, must be heeded by the Court. It cannot

disregard it simply because it makes the regime of the optional clause highly unstable. To be sure, clauses of

that type are regrettable in that they enable States to terminate their acceptance of the Court’s jurisdiction

as soon as they sense that an undesirable application might be forthcoming. However, this seems to be the

price to be paid in order to induce adherence by States to the optional clause, and it corresponds to the logic

of a jurisdictional system which is still largely based on unfettered sovereignty. For the Court, it would be

extremely di�cult to ignore the expression of the will of a State that wishes to be able to regain its freedom

of choice as regards dispute settlement at any point. A reasonable time limit can only be required if a State

has failed to specify under what conditions it may terminate its submission to the Court’s jurisdiction. It

remains the case, however, that once proceedings have been instituted by the �ling of an application the

respondent is bound to assume the role the Statute assigns to it.305

In the Nicaragua case, the United States attempted to withdraw its declaration, which it had made in 1946,

after being informed that Nicaragua would �le an application against it. In fact, it succeeded in depositing

the withdrawal of the declaration with the Secretary-General of the United Nations on 6 April 1984, three

days before Nicaragua’s application reached the Court on 9 April 1984. However, this manoeuvre did not
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5. Irrelevance of Later Events

attain its objective. The text of the US declaration speci�ed that it would ‘remain in force for a period of �ve

years and thereafter until the expiration of six months after notice may be given to terminate this

declaration’.  The Court held that the United States was bound by this act of self-commitment:306

Although the United States retained the right to modify the contents of the 1946 Declaration or to

terminate it, a power which is inherent in any unilateral act of a State, it has, nevertheless assumed

an inescapable obligation towards other States accepting the Optional Clause, by stating formally

and solemnly that any such change should take e�ect only after six months have elapsed as from

the date of notice.307

This holding would seem to be absolutely unobjectionable. Otherwise, the text of a declaration which the

declarant State has formulated itself would be devoid of any real meaning. In other words, the conditions of

a notice of termination as speci�ed in the relevant declaration are binding and cannot be departed from.

Second, the question arose whether, by virtue of the principle of reciprocity, the United States could rely on

the termination modalities of the Nicaraguan declaration. This declaration was silent on how it could

possibly be denounced. The Court denied a right for the United States to invoke in its favour the particular

modalities for the exercise of Nicaragua’s right of denunciation.  Continuing its reasoning on a

hypothetical basis, it stated:
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the right of immediate termination of declarations with inde�nite duration is far from established.

It appears from the requirement of good faith that they should be treated, by analogy, according to

the law of treaties, which requires a reasonable time for withdrawal from or termination of treaties

that contain no provision regarding the duration of their validity.309

Intense debate has followed this pronouncement.  In any event, however, the users of the Court cannot but

take note of the position the Court has embraced.  This position should be well understood. It concerns

solely declarations which either contain no rules on their termination or declarations by which a State has

simply manifested its will to terminate the applicability of its declaration by a unilateral decision, without

specifying the relevant modalities. In the legal literature, it has been suggested that a period of between

three months and one year would in any event constitute su�cient notice.  As a consequence, quite a

number of States revised their declarations under Article 36, para. 2, making it unambiguously clear that,

if need be, they wished to be able to shed their obligations under the optional clause with immediate

e�ect.
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Once a proceeding has been instituted, any later developments do not a�ect the jurisdiction of the Court,

with the exception of instances where a case is deprived of its object. Even if the temporal validity of a

declaration lapses two days after an application has been �led, the respondent cannot raise any objection.

Given that, as just mentioned, many States reserve the right to terminate their declaration with immediate

e�ect, proceedings could be easily frustrated if such termination puts an end to the authority of the Court to

entertain a case. In this regard, the Court has been absolutely consistent over many decades.
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6. Direct and Immediate E�ect of Deposit of Declaration

7. Mutuality ratione personae and Reciprocity

The words ‘ipso facto’ denote the direct e�ect that a declaration under the optional clause will produce. No

additional step is required. Indeed, it is the speci�city of the optional clause that it o�ers an alternative to

Article 36, para. 1 which provides for the jurisdiction of the Court through the conclusion of agreements,

either a special agreement (compromis) or a bilateral or multilateral treaty complemented by a

compromissory clause. Going through the seventy-three declarations which are currently in operation, one

very clearly perceives that the governments concerned are well aware of the legal signi�cance of the

commitment entered into by a declaration under the optional clause.
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The words ‘ipso facto’ also mean that the legal e�ect which a declaration is intended to produce takes place

immediately vis-à-vis all the other States which have likewise subscribed to the optional clause. In several

cases, at a time when electronic communication did not yet exist or was less well developed than today,

applicants surprised the respondents by �ling an application a short while after accepting the jurisdiction of

the Court. However, both in Right of Passage,  where Portugal brought an application against India only

three days after having deposited its declaration, and in Land and Maritime Boundary,  where the time

distance between the two (Cameroonian) acts amounted to twenty-six days, the Court rejected all the

arguments advanced by the respondent against such procedural conduct. Distinguishing between the

denunciation of a declaration and the �ling of a new one, it emphasized that a State which has submitted to

the jurisdiction of the Court enjoys no legitimate interest in not being confronted with an application since

accepting the optional clause amounts to making a standing o�er to all other States in the same position to

settle their dispute by judicial means. It was also right in pointing out that to allow the requirement for a

reasonable time to elapse would be ‘to introduce an element of uncertainty into the operation of the

optional clause system’. Finally, also in the Legality of Use of Force cases, where Yugoslavia �led its

application on 29 April 1999 after having deposited its declaration on 26 April 1999, an accurate re�ection

of the dispute between Portugal and India in the Right of Passage case, the Court implicitly con�rmed its

earlier decisions.  Taking into consideration the means of electronic communication as they exist today,

the complaints raised by India in its case against Portugal have lost even more in persuasiveness. Thus, one

can easily dispose of fears previously articulated about the ‘sitting duck’ or the ‘hit-and-run’ phenomenon.
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It has already been pointed out that the phrase ‘in relation to any other state accepting the same obligation’

re�ects the principle of reciprocity, which pervades the entire Article 36.  Mutuality ratione personae was

originally intended to permit States to accede to the jurisdiction of the PCIJ on the condition that some of

the leading nations also subscribed to the optional clause.  In the early days of international adjudication

by a permanent court, it was necessary, as felt by the proponents of the clause, to make sure that those who

�rst embraced the clause were not treated as ‘guinea pigs’.  At the present time, it has lost this speci�c

meaning in practice, although a couple of States from the former British Commonwealth, today the

Commonwealth of Nations, still exclude disputes with other Commonwealth countries from the jurisdiction

of the Court, apparently assuming that among brotherly nations there exist better methods for the

settlement of disputes.  This clause was tested in the Aerial Incident case and found by the Court to be

unobjectionable.
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8. List of Specific Subject-Matters

IV. Exceptional Title of Jurisdiction outside Article 36, paras. 1 and 2?

The list of subject-matters which Article 36, para. 2 enunciates, which was taken from Article 13, para. 2 of

the Covenant of the League of Nations,  has never played any role in practice.  This is certainly due to the

extremely wide scope of the four items on the list and the overlap which exists between them. The item ‘any

question of international law’ encompasses just about anything that can legitimately be submitted to the

Court as a legal dispute. The ‘interpretation of a treaty’ must be classi�ed as a sub-item of b. There is hence

no point in trying to elucidate the exact meaning of the various subject-matters.  Any legal dispute that is

susceptible of being decided on the basis of international law falls ratione materiae within the scope of

Article 36, para. 2.
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In the Nuclear Tests cases the Court, after stating that the dispute had lost its object following the o�cial

French declarations that France would henceforth refrain from any atmospheric nuclear tests, added that, if

the basis of its judgment ‘were to be a�ected, the Applicant could request an examination of the situation in

accordance with the provisions of the Statute’.  When in 1995 New Zealand, availing itself of this

formulation, �led in the Registry a ‘Request for an Examination of the Situation’,  the meaning of the

ominous sentence had to be clari�ed. While New Zealand contended that obviously the Court had not closed

the proceedings by its judgment of 20 December 1974 and that accordingly it was entitled to resume the

1973 proceedings even after twenty-one years, France was of the view that the case was de�nitively closed.

The Court found that in its earlier judgment it could not have intended to just refer to the proceedings which

are in any event open to a State (�ling of a new application, request for interpretation or request for

revision), but that it had opened up a new special procedure (textually: ‘did not exclude a special

procedure’).  Apparently, when putting an end to the Nuclear Tests cases, the Court had not been sure that

its interpretation of the statements made by a number of high-ranking French o�cials was correct; if

France had continued its atmospheric testing of nuclear devices, the case would not have become moot. Yet,

whatever motivations may have prompted the Court to include the controversial sentence in its judgment,

in the commentator’s view its position would appear to be wrong, as was rightly pointed out by Judge

Shahabuddeen in his separate opinion.  The Court has no power to ensure the execution of its judgments

or to act in any other manner as a monitoring mechanism of follow-up. In each case, the requirements of

jurisdiction as speci�ed by Article 36, paras. 1 and 2 must be met. The Court cannot extend its judicial

authority by inserting monitoring clauses in judgments which bring a case to its close.  Thus, the request

by New Zealand simply had to be interpreted as a new application subject to the ordinary conditions of

jurisdiction and admissibility.
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V. Article 36, para. 3

1. Sovereign Freedom to Make Reservations

p. 767

Article 36, para. 3 makes clear that States are allowed to modify their declarations of acceptance of the

jurisdiction of the Court under the optional clause by reservations. Relying solely on the text of Article 36,

para. 3, a reader could be led into the erroneous belief that only the reservations explicitly mentioned there

are permissible. The two World Courts have never taken such a restrictive view. From the early days of the

PCIJ, States engaged in a practice of carefully de�ned reservations suiting their individual needs, as

perceived by them.  At the San Francisco Conference, as the travaux préparatoires reveal, the right to make

reservations was deemed to be �rmly established, not requiring any explicit recognition.  Since the ICJ

views the acceptance of its jurisdiction as a sovereign act, it had logically to come to the conclusion that

States are entitled to make any reservations in accordance with their political discretion. In the Nicaragua

case it held:
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In making the declaration a State is … free either to do so unconditionally and without limit of time

for its duration, or to qualify it with conditions or reservations. In particular, it may limit its e�ect

to disputes arising after a certain date; or it may specify how long the declaration itself shall

remain in force, or what notice (if any) will be required to terminate it.334

Similar formulations can be found in the judgment in the Fisheries Jurisdiction case between Spain and

Canada,  where Spain had suggested that reservations running against general rules of international law

are unlawful and hence must be discarded. The Court dismissed this argument, drawing attention to the fact

that a State may enter a reservation precisely because it feels vulnerable regarding the lawfulness of its

position or policy.  In such instances, although remaining bound by the applicable substantive rules, a

State may prefer methods of peaceful settlement other than adjudication. This is perfectly in accordance

with the principle of free choice of means.  Since States are free to submit to the jurisdiction of the ICJ vel

non, they cannot be prevented from restricting their acceptance, even in instances where the subject-matter

concerned is governed by rules of jus cogens.  In sum, the freedom of States to con�ne the scope of their

declarations under Article 36, para. 2 by reservations may perhaps have certain outer limitations, but such

limitations are no more than a theoretical construct, lacking any relevance in practice. A wise formula has

been devised by the Inter-American Court of Human Rights. When ruling on a far-reaching reservation

entered by Trinidad and Tobago, it held:
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The declaration formulated by the State of Trinidad and Tobago would allow it to decide in each

speci�c case the extent of its own acceptance of the Court’s compulsory jurisdiction to the

detriment of this Tribunal’s compulsory functions. In addition, it would give the State the

discretional power to decide which matters the Court could hear, thus depriving the exercise of

the Court’s compulsory jurisdiction of all e�cacy.
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It is clear that such a reservation would totally obliterate the substance of the relevant declaration

concerning the Court’s jurisdiction and would thus have to be assessed as being contrary to the object and

purpose of the Statute.



2. Classes of Reservations

a) Reciprocity

b) Time Clauses

aa) Fixed Term or Indefinite Period of Time

The condition of reciprocity is routinely copied in many declarations. Strictly speaking, this is a super�uous

speci�cation. The whole system of the optional clause is founded upon reciprocity. Reciprocity operates

therefore whether or not a State has mentioned it as a condition of its acceptance of the jurisdiction of the

Court.
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According to the Court’s holding in the Nicaragua case, reciprocity applies only to the scope and substance of

the commitments entered into under a declaration of acceptance of the Court’s jurisdiction, but not to the

‘formal conditions of their creation, duration, or extinction’.  Such conditions are not recognized as

susceptible of reciprocity. One may have serious doubts as to whether this distinction is entirely appropriate

inasmuch as the time element constitutes an essential element of the balance of mutual obligations.  In

any event, reciprocity is measured at the moment when proceedings are instituted. The fact that an

applicant has reserved the right to denounce its own declaration with immediate e�ect cannot be invoked by

the respondent after the seisin of the Court. The Court has also denied, contrary to a doctrine developed half

a century ago by Waldock,  the right for a State to base itself on the rule of reciprocity in the time before a

case has been brought before it. Thus, in the Nicaragua case, it considered that the letter of 6 April 1984, by

which the United States entered a new reservation regarding disputes with Central American countries three

days before Nicaragua’s application reached the Court, produced no legal e�ect: it held that the United

States was bound by its own declaration which provided for a six-month notice of termination,

notwithstanding the fact that Nicaragua’s declaration contained no such restriction.  In sum, once the

Court has been validly seised on the basis of consent expressed by the two parties in whatever form, any

further conditions attached to that manifestation of consent become irrelevant and cannot be relied upon

any longer under the guise of reciprocity.
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Time clauses, which are explicitly referred to by Article 36, para. 3, may be divided into three classes. First of

all, a State has a choice to make a declaration for a �xed term or for an inde�nite period of time. Second, it

must be clari�ed as from which point in time, and for which occurrences, the declaration becomes

operational. Finally, a State may specify how it should be able to denounce or withdraw its declaration.
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Declarations made for a �xed-term period are presently fairly rare. There was a certain habit in earlier

decades to limit the validity of a declaration to a few years, adding that after the expiry of that period it will

remain in force until notice of its withdrawal has been given,  or to specify that the period of validity will

be tacitly renewed for the same number of years unless notice of denunciation is given.  Such provisos

serve no useful purpose if the declarant State reserves the right to withdraw its declaration at any time.

Among the formerly listed declarations there was only one which was given for a limited period of time and

has not been renewed since, namely the declaration by Nauru.  Apparently, Nauru had made the

declaration in order to be able to �le its application against Australia.  After that was done, Nauru, the

smallest of the Member States of the United Nations, does not seem to have seen any advantage in being

subject to the compulsory jurisdiction of the Court.
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bb) Denunciation

cc) Protection against Retroactive Application

The importance of denunciation clauses has already been stressed.  It should be reiterated that withdrawal

will not have an immediate e�ect if a State has con�ned itself to stating in general terms that it reserves the

right to give notice of termination.  In such instances, the jurisprudence developed by the Court in the

Nicaragua case applies: a notice of termination will deploy its e�ects only after the lapse of a ‘reasonable’

period of time.
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The most important of all the time clauses is designed to identify the disputes covered by a declaration.

Many declarations do not contain such a clause, and one State, Suriname, even explicitly states that its

declaration encompasses disputes arising out of events both prior and subsequent to their acceptance of the

jurisdiction of the Court. However, a considerable number of States wish on legitimate grounds to exclude

any retroactive e�ect of their declarations. This can be done in two ways. A simple formulation speci�es that

the declaration covers only disputes arising after the declaration has been made.  This limitation has

almost no relevance any longer in the case of declarations made many decades ago under the regime of the

PCIJ (Luxembourg, 1930). Additionally, the protective e�ect of that clause for the declarant State is rather

modest. As in particular the case Certain Property between Liechtenstein and Germany  has shown, it is

extremely easy to base new claims on facts dating back to a remote past so that all of a sudden a new dispute

can emerge.
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Therefore, if a State wishes to be able to trust that certain events in its past are not susceptible of being

brought before the Court, it should employ the ‘Belgian formula’, which con�nes the jurisdiction of the

Court to disputes arising after the date of the declaration and concerning situations or facts subsequent to

that date.
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This formula has attained its highest degree of sophistication in the Indian declaration of 18 September

1974, which excludes:

disputes prior to the date of this declaration, including any dispute the foundations, reasons, facts,

causes, origins, de�nitions, allegations or bases of which existed prior to this date, even if they are

submitted or brought to the knowledge of the Court hereafter.

Obviously, India was intent on recouping by this extensive description its defeat against Portugal in the

Right of Passage case.  Because of the complexity of the issue, the President of the Court has indeed called

upon governments to specify with great care the time limits that should demarcate their acceptance of the

Court’s jurisdiction.
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Given that any judicial proceeding has a factual background which is by necessity rooted in events of the

past, it is of great importance to understand and apply the two criteria correctly—emergence of dispute and

relatedness to facts prior or subsequent to the making of the declaration concerned—to the occurrences

constituting the subject-matter of a dispute. The �rst question is when a dispute arises. Here, the

jurisprudence has given a straightforward answer. The critical date is the time when a request was made and

that request was rejected  or the time when an alleged actual violation of the rights claimed by one of the

parties occurred, which in the Right of Passage case was the placing of obstacles by India impeding the

exercise of the right of passage by Portugal.  In the Legality of Use of Force, the dispute arose when NATO,

on 24 March 1999, commenced its air attacks on Yugoslav territory, i.e., prior to 25 April 1999, the date on

which Yugoslavia’s declaration became operational; consequently, the Court, complying with the principle

of reciprocity, could not recognize that declaration as a basis for its jurisdiction. Rightly, it rejected the

Yugoslav contention that each air attack after 25 April 1999 gave rise to a new dispute.
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It is more di�cult to determine which facts are to be classi�ed as prior or subsequent to the deposit of a

declaration of acceptance of the jurisdiction of the Court. In a wider sense, everything is related to

everything else, and the causal chain linking events of the present to the past never ends. Hence, some

evaluation has to take place; the requisite classi�cation is not a question of pure logic. In two cases, where

the Court’s jurisdiction was founded upon declarations employing the double formula, the PCIJ had to

specify the meaning of ‘situations or facts subsequent’ to a declaration under Article 36, para. 2 of its

Statute. Consistently, it held in both judgments, Phosphates in Morocco  and Electricity Company of So�a and

Bulgaria,  that what mattered were the facts which constituted the source, the ‘real cause’ of the dispute.

Thus, factors only remotely related to the dispute are discarded, and continuing e�ects of a measure taken

before the critical date are not to be taken into account. Neither does it matter what are the foundations of

the rights a party asserts, since the key criterion is the dispute itself. This latter particularization of the time

clause came to prominence in the Right of Passage case, where the ICJ followed the path demarcated by its

predecessor. Obviously, the controversial Portuguese right of passage over Indian territory must have had

its roots far back in history, but it was the measures taken by India to prevent Portugal from exercising that

right which gave rise to the dispute in 1954 and which were indeed subsequent to India’s declaration of

acceptance of 1930.  In the Legality of Use of Force, both the dispute and the relevant facts—the bombing of

Yugoslav territory—traced their origin to a date prior to Yugoslavia’s declaration.
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It stands to reason that time clauses give rise to identical issues both in the case of compromissory clauses

and of declarations under Article 36, para. 2. Invariably, the ‘real cause’ of the dispute must be identi�ed. In

the case between Liechtenstein and Germany concerning Certain Property, a case brought under Article 36,

para. 1, the dispute, according to the �ndings of the Court, arose after the entry into force of the European

Convention for the Paci�c Settlement of Disputes as between the litigant parties, but it had its real source in

the con�scation measures taken by Czechoslovakia in 1945.  It came to a similar conclusion in an Order of

6 July 2010 in Jurisdictional Immunities of the State,  which dismissed a counter-claim brought by Italy

against Germany for the violations of international humanitarian law committed during the Second World

War by German authorities. Here, however, the Court took the view that those violations could not be

regarded as the ‘real cause’ of the dispute underlying the counter-claim. It was the legal regime established

in the aftermath of the Second World War for the reparation of war damages, an ensemble of facts and

situations centering on the Italian Peace Treaty of 1947, which had come into existence prior to the entry

into force of the European Convention for both parties, that constituted that ‘real cause’.  It is not easy to

understand the rationale of that decision.
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Another time clause became attractive after the ‘surprise attack’ of Portugal against India in the Right of

Passage case. The fact that India’s argument to the e�ect that the proceedings had not been instituted in an

orderly fashion in accordance with the Statute was not accepted by the Court  led many governments to

modify their declarations under Article 36, para. 2.  The model became the clause introduced by the United

Kingdom, which in its current version of 22 February 2017 excludes:
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p. 772 any dispute in respect of which any other Party to the dispute has accepted the compulsory

jurisdiction of the International Court of Justice only in relation to or for the purpose of the

dispute; or where the acceptance of the Court’s compulsory jurisdiction on behalf of any other

Party to the dispute was deposited or rati�ed less than twelve months prior to the �ling of the

application bringing the dispute before the Court.

Same or a similar clauses can now be found in no fewer than twenty-four declarations.  Nigeria, which did

not include such a clause in its declaration still in 1994, could therefore be sued by Cameroon which, after

having deposited its declaration on 3 March 1994, �led an application against its neighbour on 29 March

1994. Eventually, Nigeria modi�ed its declaration in line with the UK clause in April 1998. In the Legality of
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c) Domestic Jurisdiction

Use of Force cases, the new wording e�ectively prevented Spain and the United Kingdom from being sued by

Yugoslavia on account of their declarations under Article 36, para. 2.368

One of the traditional reservations speci�es that matters within domestic jurisdiction remain excluded from

the jurisdiction of the Court.  Currently, almost half of the declarant States have thought it useful to opt

for this regime. Yet, no real advantage can be expected from a clause to this e�ect even where reference is

made to disputes ‘essentially’ under domestic jurisdiction (a formulation derived from Article 2, para. 7 UN

Charter)  and not to matters ‘exclusively’ under national jurisdiction (derived from Article 15, para. 8 of

the Covenant of the League of Nations). It need not be stressed that the Court can adjudicate cases solely on

the basis of international law as determined by Article 38. Whenever recourse may be had to a rule of

international law for the settlement of a dispute, that dispute ceases to be one under domestic law. In its

advisory opinion on the Nationality Decrees in Tunis and Morocco, the PCIJ stated that this is an ‘essentially

relative question’ which depends upon the development of international relations.  In fact, the irrelevance

of the argument of domestic jurisdiction has been amply con�rmed in the jurisprudence of the ICJ. In the

advisory opinion concerning the Interpretation of Peace Treaties the relevant objection remained

unsuccessful,  and in the Right of Passage,  the Interhandel,  the Aegean Sea Continental Shelf,  and the

Tehran Hostages cases,  where the di�erent respondents attempted to portray the respective dispute as

falling under their exclusive national authority, they invariably failed to convince the Court. At a time

when the concept of national sovereignty, unfettered by any rule of international law, has shrunk to a

quantité négligeable, domestic jurisdiction has lost any real signi�cance as a defence against becoming the

victim of illegitimate claims asserted by other States.
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d) Connally Reservation

e) Vandenberg Reservation

Through its declaration of 1946, the United States hoped to reach absolute immunity against any

unwelcome applications by de�ning the concept of domestic jurisdiction as depending on its own

evaluation. The so-called Connally Reservation, named after Texan Senator Connally, speci�es that the

jurisdiction of the Court does not extend to matters under domestic jurisdiction ‘as determined by the

United States of America’. Currently, this or a similar formulation can still be found in a number of

declarations, although very few.  Indeed, practice has shown that this reservation is not very helpful for a

State appending it to its declaration. In the very �rst case where it had to be applied by the Court,  the

Norwegian Loans case between France and Norway, the Court was seemingly debarred from ruling on the

merits because Norway could invoke the relevant reservation in France’s recognition of the Court’s

jurisdiction. The Court did not question the lawfulness of the reservation as such, which was challenged by

Judge Lauterpacht in a forceful separate opinion,  because in any event the application would have had to

be dismissed if the French declaration, on account of an unlawful reservation, had been found to be invalid.

The outcome of this proceeding made it abundantly clear that, by virtue of the principle of reciprocity, the

reservation works both ways, for and against the applicant and the respondent.  Neither has it been

bene�cial for the United States itself. In the Interhandel case, the Court simply stated that the alleged

con�scation of the assets of nationals of a neutral country was a matter governed by international law and

had to be decided ‘in the light of the principles and rules of international law governing the relations

between belligerents and neutrals in time of war’.  In the Nicaragua case, the United States did not even

refer to the Connally amendment,  obviously worried about contending openly that activities such as the

mining of the ports of a Central American country were a matter under the domestic jurisdiction of the

United States. Given the treatment of the issue in the Interhandel case, it can be said with certainty that the

Connally reservation can be helpful for the declarant State only in borderline situations where legitimate

doubts may be entertained as to the precise classi�cation of the subject-matter of a dispute. On the

contrary, one may even conclude that it is a respondent ‘non-Connally State’ which derives the greatest

bene�ts from the reservation.
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It was also the United States which introduced one of the most complex reservations, the so-called

multilateral treaty reservation or Vandenberg reservation, thereby excluding the jurisdiction of the ICJ

unless, in the case of a multilateral treaty, ‘all parties to the treaty a�ected by the decision are also parties to

the case before the Court’. Currently, �ve other States have opted for similar language in their

declarations.  In the Nicaragua case, the reservation prevented the Court from applying, in particular, the

UN Charter. Instead, the Court resorted to the rules of customary law that run parallel to the conventional

rules: the principle of non-use of force, the principle of non-intervention, and the right to self-defence.

Thus, the reservation had no practical e�ect. According to the view taken by the Court, the reservation had

‘some obscure aspects’.  Indeed, �rst of all it was not even clear whether the word ‘a�ected’ related to

‘parties’ or to ‘treaty’; second, it was most nebulous what ‘a�ected’ could mean; and third, it is common

knowledge that proceedings which involve entire groups of States never take place in practice. Thus, the

Vandenberg reservation may generally serve as a de�nite brake on any consideration of the merits of a case

by the Court. It is signi�cant that India, in addition to all the other reservations it has made, has also chosen

the Vandenberg reservation in its most abrasive form  to protect itself—thereby making it also impossible

for it ever to bring an application against a foreign State.  No State may be advised to formulate such a far-

reaching reservation if it is seriously committed to accepting dispute settlement by the Court.
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f) Other Reservations

3. Di�erence between the Regime of Reservations under the Optional Clause and the
Regime of Reservations to Multilateral Treaties under the VCLT

In practice, many other types of reservations are used by States. They will only be brie�y noted here. The

most ‘popular’ clause is the clause according to which other mechanisms of dispute settlement as agreed

between the parties concerned prevail over the general jurisdiction of the Court. Special arrangements will

obtain such precedence in any event, irrespective of any reference to them in a declaration under Article 36,

para. 2, depending on the interpretation to be given to such clauses. In Maritime Delimitation in the Indian

Ocean (Somalia v. Kenya) the Court observed that such reservations do not preclude its jurisdiction by

conferring precedence on the system of dispute settlement under Section 2 of Part XV of UNCLOS since

Article 282 UNCLOS evinces a clear intention of ensuring access to the procedure under the Statute founded

on optional clause declarations, a reliable and e�ective international remedy.  A number of States exclude

any territorial disputes from the scope of their acceptance,  and a similar reservation can fairly often be

found concerning maritime disputes, including those concerned with the territorial sea.  Other States

take care not to submit to the jurisdiction of the Court disputes potentially relating to any activities of their

armed forces.  Environmental protection is another �eld which some States wish to reserve to their own

discretion.  Finally, one may also mention those instances where the jurisdiction of the Court is excluded

in instances where no diplomatic relations exist between the litigant parties.
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In concluding the comments on reservations, it should be emphasized again that the Court has never

declared any reservation unlawful and therefore invalid. Indeed, the regime of reservations to declarations

accepting the jurisdiction of the Court is essentially di�erent from the regime governing reservations to

multilateral treaties according to Articles 19–22 VCLT. In the case of a multilateral treaty, a State wishing to

derogate from the text agreed upon by the parties is faced with a legal instrument that has already been

negotiated and �nely tuned to take into account the interests of all States involved. Unilateral departures

from the negotiated text disturb this carefully established equilibrium. In the case of Article 36, there is no

expectation pre-dating the �nal act of acceptance which produces a legally binding e�ect. States are

entirely free to stay aloof from the jurisdiction of the Court, they may bind themselves over the whole

breadth of their conduct or they may choose any intermediate formula. Solely with regard to withdrawal of a

declaration under Article 36, para. 2 has the Court relied to some extent on an analogy with a rule set forth in

the VCLT, namely Article 56, para. 2,  since withdrawal or termination does indeed a�ect legitimate

expectations. Things would be di�erent from the moment that there existed any obligation to accept, in

principle, judicial settlement, which is not the case in view of the principle of free choice of means as laid

down in Article 33, para. 1 UN Charter. On the other hand, the acceptance of the jurisdiction of the Court is a

legal device governed by Article 36. In that regard, by de�nition, it must be placed under some restrictions.

Yet, realistically speaking, the outer limits are hardly recognizable. As already pointed out, even the

‘automatic reservation’ (Connally reservation) introduced by the United States has not led to invalidating

the jurisdictional bond which it was intended at the same time to engender and to reduce to

insigni�cance.
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4. Disadvantages of Far-Reaching Declarations for Declarant State

VI. Article 36, para. 4

1. Duties of States

Finally, it should again be recalled that any reservation which restricts the scope of a declaration under

Article 36, para. 2 cannot only be invoked by a declarant State target of an application but also by the

respondent in a proceeding brought by a declarant State.  Consequently, a State which makes far-reaching

reservations not only protects itself against any undesired involvement in a judicial proceeding but also at

the same time seriously weakens its own opportunities to bring a case against another State in a dispute

which, it feels, should be adjudicated by the Court. Reciprocity thus has a most healthful in�uence, as borne

out by the progressive disappearance of the Connally clause and the Vandenberg clause, rightly found by

governments to be most damaging to their own interests.
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Article 36, para. 4 regulates the modalities for the deposit of declarations under Article 36, paras. 2 and 3 and

the way in which such declarations shall be processed. It is incumbent upon States wishing to submit to the

jurisdiction of the Court to deposit the corresponding declaration with the Secretary-General of the United

Nations, not with the Court itself. What applies to a declaration applies also to its modi�cation by

amendment or to its withdrawal. No provision on that issue was included in the Statute of the PCIJ or in the

Protocol of Signature of the Optional Clause. Therefore, the most varied procedures were resorted to by

governments.  In order to bring about legal certainty and clarity, it was felt at the San Francisco

Conference that it would be convenient to draft a speci�c rule.
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It is the deposit of the declaration itself which produces the intended legal e�ect: as from that date, a State

has the right to bring an application against another State; conversely, it is from that same date that it can

be made the target of an application. It has already been pointed out that the Court has resisted any

arguments claiming that some adequate span of time must elapse between the deposit of a declaration and

the institution of proceedings by the declarant State.  Nor does the Court view the legal e�ect of

declarations as dependent on their being brought to the notice of the other States subject to Article 36, para.

2. The two rules which Article 36, para. 4 enunciates are considered by it to be independent from one

another.  Consequently, if States are afraid that they might be ‘attacked’ by surprise applications, they

should insert into their own declarations the type of reservation which the United Kingdom has introduced

into international practice (at least twelve months must elapse between the two dates).
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2. Duties of the Secretary-General

VII. Article 36, para. 5

1. The Aerial Incident case between Israel and Bulgaria

It is the task of the Secretary-General to transmit copies of declarations under Article 36, para. 2 to the

(other) parties to the Statute and to the Registrar of the Court. It is obvious that the deposit of such

declarations cannot remain con�dential since it a�ects, in particular, all the States which for their part are

subject to the jurisdiction of the Court under the same provision. In earlier decades, transmission of the

relevant information, which was e�ected by ordinary diplomatic channels, could take a fairly lengthy time.

Thus, in the Right of Passage case, Portugal deposited its declaration on 19 December 1955, of which India

received a copy uno�cially from the Court through its Embassy at The Hague on 30 December 1955.

However, it was no earlier than one month later, on 19 January 1956, that the Secretary-General of the 

United Nations transmitted a copy to the Indian government in compliance with Article 36, para. 4.

Apparently, the services of the UN Secretariat did not always live up to what may legitimately be expected of

them. According to the submissions of Nigeria in the Land and Maritime Boundary case, the Secretary-

General transmitted copies of the Cameroonian declaration of 3 March 1994 no less than eleven-and-a half

months later to it although Cameroon had already �led its application on 29 March 1994. In New York, the

deposit of any declaration is immediately announced in the O�cial Journal of the United Nations.  This is

certainly not enough. To date, no practice seems to exist as yet according to which the Court would issue a

press release as soon as it has been o�cially informed of the deposit of a new or modi�ed declaration under

Article 36, para. 2. Such a practice might be helpful in view of the fact that all those declarations are

eventually reproduced on the Court’s website.
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Article 36, para. 5 is a transitional provision which has sought to ensure that declarations made under the

PCIJ Statute would remain in force, obviating the need for States to declare explicitly that they were likewise

prepared to accept the jurisdiction of the new Court established under the auspices of the United Nations. As

such, Article 36, para. 5 is the most telling sign that there exists a high degree of continuity between the PCIJ

and the ICJ.  In 2018, only a few of the declarations made in the 1920s and 1930s remained in force by

virtue of Article 36, para. 5.  Many legal departments have thought it wise to amend declarations which

had been made without taking any precautions in order to establish defences against applications for cases

not deemed to be amenable to judicial settlement.
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In the Aerial Incident case between Israel and Bulgaria,  Israel relied on Article 36, para. 5 vis-à-vis

Bulgaria, which had accepted the jurisdiction of the PCIJ in 1921. However, the Court refused to entertain the

case, holding—on persuasive grounds, by relying in particular on the travaux préparatoires—that Article 36,

para. 5 was meant to apply solely to original members of the United Nations and signatories of the Statute

that were present at the San Francisco Conference.  Bulgaria became a member of the United Nations no

earlier than 1955. Consequently, the Court had to deny its jurisdiction.
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2. The Temple of Preah Vihear case between Cambodia and Thailand

3. The Nicaragua case

In the Temple of Preah Vihear case,  Thailand sought to evade the jurisdiction of the Court by alleging that

the declaration which it had made in 1950 renewing its 1940 declaration regarding the jurisdiction of the

PCIJ had missed its aim and hence could not be deemed to have conferred jurisdiction on the Court.

Thailand argued that in the light of the Aerial Incident case it was now clear that its own declaration had

lapsed in April 1946 when the PCIJ had ceased to exist, since it did not belong to the original members of the

United Nations. Consequently, in 1950 it could not ‘renew’ its declaration of acceptance of the jurisdiction of

the Court. Rightly, the Court found this line of reasoning too sophisticated to be convincing. In fact,

Thailand had made its declaration ‘[i]n accordance with the provisions of Article 36, paragraph 4, of the

Statute of the International Court of Justice’.  On the basis of general rules of interpretation, the

declaration had to be understood as being directed to the ICJ, its somewhat infelicitous wording being

irrelevant in consideration of the clear intention manifested in it.
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The discussion on Article 36, para. 5 reached its climax when Nicaragua based its claim against the United

States in the Nicaragua case on a declaration of 24 September 1929 which had been made in connection with

the Protocol of Signature of the Statute of the PCIJ, both approved by the competent governmental

institutions domestically in 1935, but apparently never sent to Geneva to the seat of the League of Nations.

Notwithstanding this obvious lacuna in the constitutive legal process designed to produce the intended legal

result, the Court was of the view that Nicaragua could invoke its declaration of acceptance, given the fact

that for more than a decade Nicaragua had been listed in the o�cial reports of the Court as a State having

made the declaration under Article 36, para. 2 of the Statute of the PCIJ:
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Nicaragua was placed in an exceptional position, since the international organs empowered to

handle such declarations declared that the formality in question had been accomplished by

Nicaragua. The Court �nds that this exceptional situation cannot be without e�ect on the

requirements obtaining as regards the formalities that are indispensable for the consent of a State

to its compulsory jurisdiction to have been validly given. It considers therefore that, having regard

to the origin and generality of the statements to the e�ect that Nicaragua was bound by its 1929

Declaration, it is right to conclude that the constant acquiescence of the State in those a�rmations

constitutes a valid mode of manifestation of its intent to recognize the compulsory jurisdiction of

the Court under Article 36, paragraph 2, of the Statute, and that accordingly Nicaragua is, vis-à-vis

the United States, a State accepting ‘the same obligation’ under that Article.410

Notwithstanding the passage of time, one may still entertain doubts as to the correctness of this argument.

To be sure, Nicaragua could not have called into question the jurisdiction of the Court if an application had

been brought against it. Under the rule of acquiescence, it could not have objected to a legal assertion which

it never cared to reject. The question is, however, whether a State can derive rights from its own negligence

and ambiguity. On that point, the opposite conclusion could also have been reached.411

For many years now, the former controversies have been reduced to issues of legal history. None of the four

remaining declarations pre-dating the establishment of the United Nations is in any way in doubt. Article

36, para. 5 has discharged its function and will no longer give rise to legal di�culties in future disputes.
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VIII. Article 36, para. 6

1. The Principle of Kompetenz-Kompetenz

2. The Applicable Regime under the Rules of Court

It is a rule generally encountered in the statutes of international courts and tribunals that the judicial body

concerned decides on its own jurisdiction should any doubt arise. It enjoys Kompetenz-Kompetenz. Were it

otherwise, the authority of the eventual judicial �ndings would be gravely compromised. Only if a judicial

body is empowered to make binding determinations on all the issues which arise during a proceeding

brought before it, is it able to issue an unchallengeable judicial ruling. In the Nottebohm case, the Court

traced the tradition of the principle Kompetenz-Kompetenz back to the Alabama case.  There has indeed

been a number of statutory rules since then to that e�ect. The 1907 Hague Convention for the Paci�c

Settlement of International Disputes (Article 73) acknowledges such a power, which has also found

expression in the statutes of all of the important international courts of our time (e.g., IACtHR, Rules of

Procedure, Article 27;  ECtHR, ECHR, Article 32, para. 2;  ITLOS, UNCLOS, Article 288, para. 4 ). The

Kompetenz-Kompetenz principle is vested in the Court even in cases where one of the parties argues that its

seisin is marred by grave defects.
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There may be instances where no basis of jurisdiction can reasonably be asserted. On the one hand, a State

may openly acknowledge that it has �led its application outside any consensual arrangement with the

respondent State. Under such circumstances, the case will not be entered in the General List (Article 26,

para. 1 (b) Rules of Court) unless and until the State concerned ‘consents to the Court’s jurisdiction for the

purposes of the case’ (Article 38, para. 5 Rules of Court). Failing such grant of consent, the potential

respondent may request that the case either not be included in the General List or that it should be removed

therefrom if the registration has already taken place.
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Details of the procedure to be followed under regular circumstances where a respondent challenges the

jurisdiction of the Court and objects to the admissibility of the application are governed, in particular, by

Article 79 of the Rules of Court.  This provision sets forth:
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1. Any objection by the respondent to the jurisdiction of the Court or to the admissibility of the

application, or other objection the decision upon which is requested before any further

proceedings on the merits, shall be made in writing as soon as possible, and not later than three

months after the delivery of the Memorial. Any such objection made by a party other than the

respondent shall be �led within the time limit �xed for the delivery of that party’s �rst pleading.

2. Notwithstanding paragraph 1, following the submission of the application and after the President has

met and consulted with the parties, the Court may decide that any questions of jurisdiction and

admissibility shall be determined separately.

3. Where the Court so decides, the parties shall submit any pleadings as to jurisdiction and admissibility

within the time limits �xed by the Court and in the order determined by it, notwithstanding Article

45, paragraph 1.

4. The preliminary objection shall set out the facts and the law on which the objection is based, the

submissions and a list of the documents in support; it shall mention any evidence which the party

may desire to produce. Copies of the supporting documents shall be attached.

5. Upon receipt by the Registry of a preliminary objection, the proceedings on the merits shall be

suspended and the Court, or the President if the Court is not sitting, shall �x the time limit within
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which the other party may present a written statement of its observations and submissions;

documents in support shall be attached and evidence which it is proposed to produce shall be

mentioned.

6. Unless otherwise decided by the Court, the further proceedings shall be oral.

7. The statements of facts and law in the pleadings referred to in paragraphs 4 and 5 of this Article, and

the statements and evidence presented at the hearings contemplated by paragraph 6, shall be

con�ned to those matters that are relevant to the objection.

8. In order to enable the Court to determine its jurisdiction at the preliminary stage of the proceedings,

the Court, whenever necessary, may request the parties to argue all questions of law and fact, and to

adduce all evidence, which bear on the issue.

9. After hearing the parties, the Court shall give its decision in the form of a judgment, by which it shall

either uphold the objection, reject it, or declare that the objection does not possess, in the

circumstances of the case, an exclusively preliminary character. If the Court rejects the objection or

declares that it does not possess an exclusively preliminary character, it shall �x time limits for the

further proceedings.

10. Any agreement between the parties that an objection submitted under paragraph 1 of this Article be

heard and determined within the framework of the merits shall be given e�ect by the Court.

Paragraph 1 of Article 79 of the Rules was adopted by the Court on 5 December 2000 and entered into force

on 1 February 2001. Under the 1978 Rules, a party objecting to the jurisdiction of the Court could do so within

the time limits set for the delivery of the counter-memorial. In quite a number of cases, this time frame was

used to its full extent even for fairly futile preliminary objections. In that way, a party desirous to drag out

the case could win precious time. The reform of 2000/2001 constitutes a welcome attempt to prevent such

abuses. Now, the time for the raising of preliminary objections is fairly limited (maximum: three months).

Since preliminary objections are essentially based on legal grounds and do not require any lengthy factual

investigations, the period of three months does not appear to be excessively short. It helps to keep within

reasonable limits the duration of proceedings before the Court. Under the new regime, if a preliminary

objection is raised only in the memorial of the respondent party after the expiry of the three-month

period, the special legal e�ects provided for by Article 79 of the Rules will not be triggered.
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The main legal e�ect of the raising of preliminary objections in accordance with Article 79 of the Rules is the

suspension of the proceedings on the merits. An incidental proceeding will follow, focused exclusively on

the relevant issues of jurisdiction and admissibility. The applicant will be provided with the opportunity to

respond to the arguments put forward by the respondent. No second round of written pleadings is provided

for, but the Court will hold oral hearings. Many disputes never get beyond this preliminary stage. At the end

of this stage the Court shall either dismiss the objections raised by the respondent and thereafter proceed to

the examination of the merits, uphold the objections and consequently dismiss the application in toto or

partially, or declare that the objection does not possess an ‘exclusively preliminary character’ (Article 79

Rules, para. 9).  The Court is thus prevented from joining an objection to jurisdiction and admissibility to

the merits of the case at its own discretion as it was permitted under the previous versions of the Rules.
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a) Concept of ʻApplicationʼ

b) Scope ratione personae of Right to Raise Preliminary Objections

c) Meaning of Ninety-Day Time Limit

d) Raising Preliminary Objections ahead of Receipt of Memorial?

There can be no doubt that the term ‘application’ in Article 79, para. 1 of the Rules has to be understood in a

broad sense as referring to the claim of the applicant as detailed not only in the application but also the

ensuing memorial and possibly also during the oral hearings.  Although at such later stages of the case the

scope of the application may be particularized and clari�ed, and to some extent also broadened, such

‘development’ of an application may not be used to introduce ‘new’ claims. A dispute cannot be transformed

into another one di�erent in character.  It will always be di�cult to trace the precise boundary between

substantiation and explanation of a pending claim, on the one hand, and addition of new items, on the

other.

116

420

421

It should be noted that Article 79, para. 1 of the Rules grants the right to raise preliminary objections not

only to the respondent but also to parties other than the respondent. This second clause of Article 79, para. 1

of the Rules refers in particular to those instances where proceedings are instituted by noti�cation of the

special agreement in accordance with Article 40, para. 1 where there is technically no applicant and no

respondent. But an applicant can also have valid grounds—in exceptional situations like the Monetary Gold

case —to question the jurisdiction of the Court or the admissibility of its own application.  As a rule,

however, preliminary objections are raised by the respondent where the jurisdiction of the Court is founded

on a compromissory clause or an optional clause declaration under Article 36, para. 2.
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If a respondent does not raise preliminary objections during the ninety-day period prescribed in Article 79

of the Rules, it does not forfeit its right to advance at any later stage of the proceedings preliminary

objections that it may not have thought of during the initial stage of a proceeding. However, if the special

procedure under Rule 79 is not resorted to, the e�ects set forth in para. 5—suspension of the proceedings on

the merits—do not take place. The preliminary objections raised will then be dealt with in the framework of

the consideration of the merits.  In other words, a respondent remains free to set forth its preliminary

objections in its counter-memorial. This alternative strategy has the advantage of saving time. No separate

incidental proceedings, which necessarily entail a delay of many months as a minimum, will then take place.

Once a respondent has �led its counter-memorial without raising preliminary objections, it will in any

event be deemed to have acquiesced to the jurisdiction of the Court.
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A discussion has taken place on the question whether a respondent is entitled to raise preliminary

objections even before the applicant has submitted its memorial or whether it may immediately take that

procedural step after having taken note of the application, which normally is fairly succinct. The Court,

following its general line of distancing itself from unnecessary formalism, has seen no obstacle to the

respondent voicing its defence at the earliest possible stage of a proceeding:
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Whereas, in accordance with article 79, paragraph 1, of the Rules of Court, while a respondent

which wishes to submit a preliminary objection is entitled before doing so to be informed as to the

nature of the claim by the submission of a Memorial by the Applicant, it may nevertheless �le its

objection earlier.426

It is submitted that this is the correct solution.  A respondent cannot be prohibited from putting forward

its counter-arguments of any kind at the point in time it judges to be the most appropriate. There can be no

custodianship by the Court in this regard. On the other hand, the Court, on its part, can obviously not be
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e) Invocation of New Grounds of Jurisdiction by Applicant

f) Jurisdiction and Admissibility

bound to rule on the preliminary objections raised before it has been fully informed about the relevant facts

through the submission of the applicant’s memorial.

On the other hand, an applicant is also entitled to adduce new grounds of jurisdiction even after having �led

its application and the supplementary memorial.  It stands to reason that, when such new legal

foundations susceptible of supporting the application are introduced after the respondent has �led its

counter-memorial, the special procedure under Article 79, para. 1 of the Rules will not—or not again—be

available to the respondent. Although Article 79 of the Rules is designed to protect the interests of the 

respondent, which should not be forced into the merits of a dispute if there exists no genuine basis of

jurisdiction, the liberal jurisprudence of the Court has not given rise to any real di�culties in practice.
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While Article 36 con�nes itself to addressing the issue of jurisdiction, Article 79 of the Rules explicitly deals

at the same time with jurisdiction and admissibility. Article 62 of the 1936 Rules of the PCIJ  referred

simply to the concept of ‘preliminary objection’, without specifying what kind of legal points could be raised

by means of such an objection. However, by that time it was recognized that the provision encompassed any

obstacles which might prevent the PCIJ from considering the merits of a case pending before it.

Jurisdiction is geared to the basic requirement of consent by the litigant parties, whereas admissibility

touches upon other requirements which may result either from the application of general rules of

international law (e.g., exhaustion of local remedies for the exercise of diplomatic protection) or from

speci�c agreements between the parties concerned (e.g., referral of a particular class of disputes to

arbitration).  Additionally, Article 79, para. 1 of the Rules mentions—without any real need for such

precaution —a third category of objections ‘the decision upon which is requested before any further

proceedings on the merits’. This last phrase captures quite well the essential characteristics of preliminary

requirements.  For the Court, jurisdiction and admissibility must both be present for a case to be

susceptible of adjudication on its merits. Generally, it can be said that jurisdiction must positively be shown

to exist, while admissibility, if jurisdiction is established, will generally be lacking only on account of

exceptional circumstances. While, as pointed out previously, the Court feels obligated to examine its

jurisdiction ex o�cio or proprio motu, it has never maintained that it is under a similar obligation to raise

issues of admissibility on its own initiative. The only exception to this rule developed in practice are issues

of judicial propriety as they have emerged in the Northern Cameroons case,  where both parties were

desirous of the Court delivering a judgment.
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aa) Distinction between the Two Classes of Preliminary Objections

bb) Jurisdiction

Although in theory it may be easy to draw a distinction between jurisdiction and admissibility, in practice it

may prove extremely di�cult to identify a precise boundary. Thus, an agreement between the parties

to refer disputes arising in a speci�c �eld solely to arbitration or to use another exclusive method of dispute

settlement will have to be classi�ed as an objection to admissibility, while the same rule, if inserted in a

declaration under the optional clause, would become relevant as a defence against jurisdiction. In the

Northern Cameroons case the Court, apparently overwhelmed by the inventiveness of the respondent in

suggesting that the case was either without any basis of jurisdiction or lacked admissibility, abstained from

determining whether all of the arguments raised were objections to jurisdiction or to admissibility or based

on other grounds. It noted that during the course of the oral hearing ‘little distinction if any’ was made by

the parties themselves between jurisdiction and admissibility.  In the Land and Maritime Boundary case,

where Nigeria had raised no fewer than eight preliminary objections, the Court acknowledged that the �rst

and the fourth objections related to jurisdiction,  but then renounced classifying the other six as falling

within the �rst or the second basket. In the Croatian Genocide case, the Court attempted to introduce a clear

conceptual distinction between objections to jurisdiction and objections to admissibility: jurisdiction

centres on consent, whereas admissibility relates to a more disparate range of other grounds due to which,

notwithstanding the existence of jurisdiction, the Court should not hear the case.  These episodes show

how wisely the Court acted as legislator in addressing preliminary objections in toto in one provision,

namely Article 79 of the Rules. The Court has made clear that it does not have to follow a schematic course in

examining preliminary objections. It is free to rely on those that provide the most direct and conclusive

answer to whether its jurisdiction is established and whether it should exercise it in any given case.  While

objections related to jurisdiction have some logical priority, the Court may even, on grounds of procedural

economy, reject an application for lack of admissibility before having considered all the issues relating to

jurisdiction.
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The jurisdiction of the Court is delineated by Articles 34, 35, and 36. Concerning Article 34, no real di�culty

has ever arisen, although almost continually private individuals or non-governmental organizations have

sent ‘applications’ to the Court, either out of ignorance or as a means to manifest their opposition to the

political regime in a given country. In such instances, the Registrar provides an answer, informing the

author of the communication that his/her concerns cannot be addressed by the Court.  In contrast, the

requirements of Article 35 played a determinative role in the Legality of Use of Force cases. After Yugoslavia

had been excluded from any participation in the work of the United Nations,  it was doubtful whether it

could still be counted as a member of the World Organization. While originally the Court saw no obstacle in

recognizing that applications could be brought against the ‘new’ non-socialist Yugoslavia,  it

eventually determined in the Legality of Use of Force cases that this new Yugoslavia, comprising only Serbia

and Montenegro, was not identical to the former socialist Yugoslavia and that at the time it instituted

proceedings against the NATO States participating in the Kosovo war (April 1999) it was not a member of

the United Nations and hence not a party to the Statute, lacking the right to resort to the Court.
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The logical consequence of the �ndings in the Legality of Use of Force cases would have been to conclude that

the applications brought by Bosnia and Herzegovina against Serbia in 1993 and by Croatia against Serbia in

1999 lacked a basic requirement of jurisdiction ratione personae, namely Serbia’s quality as party to the

Court’s Statute. However, the Court did not come to that conclusion. In the Bosnian Genocide case, it felt

bound by its 1999 judgment in which it had rejected the preliminary objections raised by the respondent

against the application.  Thus, a clear inconsistency emerged: Serbia was denied the right to defend its

rights that had allegedly been infringed by the NATO members during the airstrikes campaign in Kosovo,

but no legal obstacle was deemed to exist for it to be sued before the Court. In the Croatian Genocide case, on
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g) In particular: Admissibility

aa) Diplomatic Protection: Nationality Rule and Exhaustion of Local Remedies

bb) Substantiation of Subject-Matter of Application

the other hand, the Court departed from the proposition that the conditions of jurisdiction must be ful�lled

at the time of the �ling of the application, given the short time that had passed between that date and the

full regularization of the legal position of Serbia and Montenegro.447

Among the inadmissibility grounds, one �nds in the �rst place those connected to the exercise of diplomatic

protection by the home State in favour of a person who has su�ered injury at the hands of the respondent

State. According to traditional rules, a State can only endorse the cause of its own nationals.  Additionally,

in the Nottebohm case the Court held that for the purposes of diplomatic protection, nationality presupposes

a genuine link between the person concerned and the State to which he or she is related through the bond of

nationality, adding thus the criterion of e�ectiveness.  In cases of dual nationality, no claim can be

brought against the second home State of the victim,  except where one of the two nationalities is the

absolutely dominant one.  In sum, the question whether a State has standing to defend the rights of

private persons or companies is to be considered within the scope of the concept of admissibility.
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Likewise, in accordance with the rules governing diplomatic protection, State action to defend the cause of

one of its nationals requires that the person concerned has beforehand exhausted any available domestic

remedies of the respondent State. This rule, which has been repeatedly con�rmed by the Court,  only

applies to cases where the applicant State relies exclusively on a violation of the rights of its national. If it

additionally invokes a direct violation of its own sovereign rights, it is under no obligation to wait until

domestic proceedings have been completed by the injured person.  Nor is exhaustion of local remedies a

compulsory requirement of diplomatic protection if the respondent State has failed to inform the injured

individual about the available remedies as required under international law.  The current commentary is

not the place for dealing in detail with the doctrine of diplomatic protection.  It su�ces to recall that the

Court has indeed felt bound by the traditional rules which are applicable also before any formalized inter-

State dispute settlement mechanism, with the exception of the organs of the United Nations.
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In particularization of Article 40, para. 1 of the Statute, Article 38, para. 2 of the Rules sets forth the

requirements with which any application must comply:
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The application shall specify as far as possible the legal grounds upon which the jurisdiction of the

Court is said to be based; it shall also specify the precise nature of the claim, together with a

succinct statement of the facts and grounds on which the claim is based.

Failure to live up to these requirements may be a ground of inadmissibility. Although lack of su�cient

substantiation of the application has often been advanced as an argument from the respondent, the Court

has invariably shown a high degree of generosity in accepting applications which, even after having been

supplemented by the subsequent memorial, were still signi�cantly marred by a lack of clarity, being thus

susceptible of compromising the defence of the respondent concerned.  In that respect, although an

application �led by a State with its many human resources will never be totally baseless, it is advisable to

not show too much leniency. In inter-State relations, a considerable degree of professionalism may be

expected. In the case of Certain Property, lack of substantiation had been strongly criticized by Germany,

although eventually the argument proved irrelevant as the Court dismissed the application on grounds

ratione temporis.
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cc) Agreement on Other Method of Pacific Settlementp. 787

Considerable importance attaches also in practice to the objection that, notwithstanding the general

consent of the parties to the jurisdiction of the Court, some other method of dispute settlement enjoys

priority in view of the speci�c case at hand.  Among the clauses providing for other dispute settlement

mechanisms are Articles 55 of the ECHR  and 344 of the TFEU.  To date, no con�icts between the

jurisdiction of the ICJ and the Court of Justice of the European Union have arisen.  As far as diplomatic

negotiations are concerned, on the other hand, the Court and its predecessor have discarded as unfounded

objections that under general international law access to its judicial resources is conditioned upon the prior

exhaustion of such negotiations.  Even in cases when the relevant compromissory clause makes recourse

to diplomatic means a precondition for the institution of judicial proceedings, the Court refrains from any

excessive demands. It contents itself with noting that indeed the parties had been unable to �nd common

ground before the application was �led.  This approach had already been taken by the PCIJ in The

Mavrommatis Palestine Concessions case:
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Negotiations do not of necessity always presuppose a more or less lengthy series of notes and

despatches; it may su�ce that a discussion should have been commenced, and this discussion may

have been very short; this will be the case if a deadlock is reached, or if �nally a point is reached at

which one of the Parties de�nitely declares himself unable, or refuses, to give way, and there can

therefore be no doubt that the dispute cannot be settled by diplomatic negotiation.464

A clear departure from this perception of the requirement of prior negotiations occurred in the judgment of

the Court in the Georgia v. Russia case. In that case, the demands placed on the applicant party were

extremely high,  an approach certainly not unrelated to the highly political character of the dispute.465

The usual �exibility is, by contrast, applied to other methods of settlement. In the view of the Court, no

formal conclusion of a proceeding which was initiated before the seisin of the Court is necessary for the

latter to exercise its jurisdiction: ‘It is su�cient if, at the date on which a new procedure is commenced, the

initial procedure has come to a standstill in such circumstances that there appears to be no prospect of its

being continued or resumed.’  In view of this �nding, it was not necessary for the Court to formally decide

whether the Contadora process initiated by some OAS Member States with a view to restoring peace in

Central America should have been classi�ed as a ‘special procedure’ or a ‘paci�c procedure’ under Articles II

and IV of the Pact of Bogotá, i.e., as a procedure which would have enjoyed precedence over any procedure

before organs of the international community at universal level.  In the Nauru case, the Court rejected the

relevant objection raised by Australia, simply noting that no agreement providing for dispute settlement

had been concluded between Australia and Nauru.  In that respect, an alternative dispute settlement

mechanism must �rst of all exist in legal terms and must also be e�ective as a matter of fact. Litispendence

of the same dispute before another international tribunal constitutes a sub-category of the same

con�guration, which is however rarely encountered in practice.  International procedures di�er so widely

that most times it can hardly be contended that the claims pursued by the parties are identical.   Res

judicata may also be raised as an objection to admissibility but will rarely become relevant if the subject-

matter of the two proceedings is clearly distinct.
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dd) Delay

ee) Abuse of Process, Infringement of Good Faith, Obstacle of Clean Hands

�) Power of Representation

Other preliminary objections that have been regularly raised against the admissibility of a case relate to

delays in bringing a claim, to abuse of process, to the power of representation of the State organ that has

ordered the �ling of the application, or to waiver of the right to have recourse to judicial settlement. None of

these arguments has been successful in practice. In the Ambatielos case, the Court almost summarily

dismissed the argument advanced by the United Kingdom that in introducing in April 1951 an application

regarding events that referred back to a commercial contract concluded by a Greek citizen with British

authorities in 1919, Greece, the applicant, was acting improperly.  In Nauru, the Court embraced in

abstracto the proposition that delay by a claimant State could make the application inadmissible, given that

such delay could prejudice the respondent with regard to both the establishment of the facts and the

determination of the applicable law, but in the case at hand, it found that no such delay existed.

Similarly in the Armed Activities case (DRC v. Uganda), it gave short shrift to Uganda’s defence that the

Democratic Republic of the Congo had waited too long before raising certain occurrences dating way back

into the past.  While in both these cases the applicants had delayed excessively before coming to the Court,

in LaGrand a further complication arose as Germany had instituted proceedings less than two days before

the date scheduled for the execution of Karl LaGrand. Yet, even in this case the Court rejected the objection

that the �ling of the application was too late.  Likewise in Avena any risk of prejudice against the United

States as the respondent State was denied by the Court.
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Abuse of process is a defence which can be raised easily when the respondent has no better argument at its

disposal. In the case of the Arbitral Award,  in Nauru,  as well as in the Land and Maritime Boundary, where

the objection was termed an infringement of the principle of good faith,  the Court recognized that abuse

of process or infringement of good faith was relevant in assessing the admissibility of an application, but

made no great case of it. Indeed, when the requirements of jurisdiction in accordance with Article 36 are

met, the States concerned do have the right to bring a dispute before the Court, and judicial settlement will

generally be considered the most appropriate methods of peaceful dispute settlement. Therefore, the

objection can be successful only under extreme circumstances which have never been considered present in

any of the cases decided by either the PCIJ or the ICJ. The clean hands doctrine, on the other hand, is best

situated within the realm of the substantive rules of diplomatic protection. It has never been recognized as

an inadmissibility ground.
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In borderline cases, the Court may have to examine whether the State organ that authorized the relevant

procedural acts is entitled to represent the State in its international relations. Here, by analogy, the VCLT

rules provide an appropriate yardstick.  When in February 2017 the former representatives of Bosnia and

Herzegovina sent a document to the Court requesting revision of the judgment of 26 February 2007 in the

Bosnian Genocide case, the President of the Court responded by issuing a press release noting that the

authors of the document had not been duly authorized by the government of their country to perform that

procedural act.
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gg) Waiver

hh) Lack of locus standi

In theory, a State as a sovereign entity is free to waive its right to seise the Court. However, solid evidence

must be adduced to show that such was the intent in a speci�c case. In the Nauru case, the Court was not

convinced that the Nauruan authorities had waived their substantive rights together with the attendant

procedural rights as Australia argued,  and in the Legality of Use of Force cases it likewise abstained from

interpreting the submissions put forward by Serbia and Montenegro as a renunciation of its procedural

rights, despite the fact that at least implicitly the respondent, by a�rming that at the relevant time in April

1999 it was not a party to the Genocide Convention, had refuted the basis of jurisdiction originally invoked

by it.
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 Locus standi, de�ned as the ‘right of appearance in a court of justice’,  is a secondary concept which does

not indicate the real cause of the procedural status of a party before the Court. It was at the centre of the

South West Africa cases where the Court, in its �rst judgment,  treated it as a preliminary matter,

whereas in the second judgment  it took the view that it belonged to the merits of the dispute, stating that

the applicants:
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did not, in their individual capacity as States, possess any separate self-contained right which they

could assert, independently of, or additionally to, the right of the League, in the pursuit of its

collective, institutional activity, to require the due performance of the Mandate in discharge of the

‘sacred trust’.489

Under normal conditions, the question whether an alleged right exists pertains to the merits of the case. If,

by contrast, a State invokes rights which are derived from a multilateral treaty, a treaty concluded among

other parties or rights established under general international law, two di�erent interpretations are

possible. On the one hand, the treaty may provide for a purely procedural position, con�ned to the State

asserting the rights of a third party,  or it may set forth true substantive rights for a third party in the

sense contemplated by Article 36 VCLT. In the case between Belgium and Senegal concerning the

prosecution of the former Chadian dictator, Hissène Habré, the ICJ found that CAT (Article 5) conferred

upon all States parties the right to demand that the obligations under the Convention be ful�lled. It

recognized thus the right of Belgium to bring an application for that purpose. In the Marshall Islands cases

the ICJ did not reach the stage of ruling on issues of admissibility, as it denied that it had jurisdiction to

entertain the applications brought by the Marshall Islands against India, Pakistan, and the United Kingdom.

In the Barcelona Traction case, standing was eventually denied to Belgium since, according to the Court,

there is no right of a State to endorse the claim of the shareholders of a company which has the nationality

of a third country.  In this case, lack of standing resulted from the application of the general rules on

diplomatic protection.
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The ILC ASR  have considerably broadened the scope of jus standi in light of the adoption of Article 48. It is

precisely the Barcelona Traction case with its distinction between ‘ordinary’ obligations under international

law and ‘obligations erga omnes’,  which may be seen as the juridical source of Article 48 ASR. To date, this

new procedural device has not played a signi�cant role in international law.  The most pertinent case is

the dispute between Belgium and Senegal about the extradition of the Chadian dictator, Hissène Habré, to

Belgium.  In that case, Belgium did not claim that it was the direct victim of an injurious act committed by

Senegal, but rather that it acted on the basis of universal jurisdiction as provided under CAT, with a view to

enforcing international law vis-à-vis a political leader who allegedly had committed serious breaches of

international humanitarian and human rights law. The ICJ accepted that claim, holding that any State party

to the Convention has a legal interest entitling it to bring a judicial action against any other State party for

violation of its obligations �owing therefrom.  This case has thereby set a precedent that may be invoked
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3. No Forfeiture of the Right to Seise the Court

4. Critical Date

5. Decision on Preliminary Objections

many times in the future whenever a State is intent on acting as defender and prosecutor of the common

values enshrined in the CAT or other treaties for the protection of human rights.

Rightly, the Court has rejected on principle the argument that a State which has not on its part abided by the

obligations that it has sought to enforce against another State has forfeited its right to seise the Court,  as

it is most essential to have the Court monitor intricate situations where wrongful acts and countermeasures

are so tightly interwoven that it is di�cult to disentangle the web of claims and counter-claims. As already

pointed out,  occurrences at the level of substantive law do not, in general, a�ect the procedural regime

set forth by Article 36. Thus, if States wish to be able to escape judicial proceedings on highly politicized and

delicate matters, they have to frame their declarations under paras. 2 and 3 accordingly.
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The ‘critical date’ for determining the admissibility of an application is the date on which the application is

�led.  Consequently, in principle later events have no impact on the power of the Court to entertain the

merits of a case. However, under speci�c circumstances it may appear exceedingly formalistic to dismiss an

application on procedural grounds, in particular if shortly after the �ling of the application the defects were

cured or where immediately afterwards the applicant could again institute proceedings against the

respondent that would be held admissible.  On the other hand, it may occur that in the course of the

proceedings a case is deprived of its object. In that case, the Court does not continue with the examination of

the matter. According to its own words, in such instances it is ‘not called upon to give a decision’.  In the

Nuclear Tests cases, a�rming that the dispute had become moot, it was relieved from the duty to

acknowledge that, although it had indicated provisional measures under Article 41, it in fact lacked

jurisdiction. In all the other cases where the issue has been discussed, the Court has declined to uphold the

objection.
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Article 79, para. 9 of the Rules determines how preliminary objections should be dealt with after having

been considered. In any event, the Court is required to hand down its decision in the form of a judgment. The

legal position is straightforward either when it �nds a preliminary objection unfounded, in which case it

will be rejected, or well-founded, in which case it will be upheld. If a party—the potential respondent—does

not appear before the Court, in which case jurisdiction and admissibility will be examined ex o�cio without

any objection having been raised, the Court is bound to �nd, in case the requisite requirements are met, that

it has jurisdiction.  In many instances, however, arguments pertaining to jurisdiction and admissibility are

interwoven with the merits of the dispute. The Rules which were applicable until 1972 conferred upon the

Court a great measure of discretion in that respect. In case of doubt, the Court was authorized to join a

preliminary objection to the merits.  Thus, an issue which had been extensively discussed in a �rst round

at the preliminary stage of the proceedings could come up for discussion a second time.  This discretion

was curtailed by the reform of the Rules in 1972.  Now consideration of a preliminary objection can be

reserved for the merits stage only if the objection does not have an ‘exclusively preliminary character’

(Article 79, para. 9). In other words, if such exclusively preliminary character exists, the Court must deal

with the objection immediately, until it has come to a clear conclusion, without being able to postpone a

�nal determination until the very end of the proceedings. On the other hand, if an objection lacks an

exclusively preliminary character, it will indeed have to be considered along with the merits.
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In the application of the new version of the Rules, the Court has in a number of proceedings declared that a

given objection does not possess an exclusively preliminary character. The �rst relevant case was the
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6. Applications Lacking any Jurisdictional Basis

dispute between Nicaragua and the United States. Here, the multilateral treaty reservation (Vandenberg

clause) was considered to be so closely related to the substance of the dispute that it could not be

exhaustively dealt with at a preliminary stage.  This �nding, however, did not appear in the dispositif of the

relevant judgment but was solely expressed in its legal grounds. This was reversed in the Lockerbie cases,

where the Court had to determine whether the claims brought forward by Libya had lost their object as a

result of the two resolutions adopted by the Security Council on the incident.  In this case, a �nding was

made also in the dispositif that the objection raised by the United Kingdom and the United States did not

have an exclusively preliminary character—and would thus have to be addressed at the merits stage.  A

few months later, the Court ruled in the dispute between Cameroon and Nigeria  that the eighth

preliminary objection by Nigeria to the e�ect that any pronouncement on the maritime boundary between

the two countries a�ected the rights and interests of third countries was so intimately bound to the merits

that it could not be adjudicated upon at the preliminary stage of the proceedings. This �nding was re�ected

both in the legal considerations as well as in the dispositif of the judgment.  Essentially, a declaration that

an objection does not have an exclusively preliminary character is nothing more than its joining to the

merits as under the old system of the Rules. The sole di�erence lies in the changed requirements for

ordering the postponement of its consideration to the merits stage.
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The Court is free to choose the grounds on which to dismiss a case either for lack of jurisdiction or as being

inadmissible. It does not have to follow a speci�c order nor is there any rule making it compulsory to

adjudge �rst issues of jurisdiction before proceeding admissibility.  The Court generally bases its decision

on the ground which in its view is ‘more direct and conclusive’. In pure legal logic, it would seem

inescapable that the Court would have to rule �rst by order of priority on objections to jurisdiction.

However, such a strict procedural regime would be all the more infelicitous since the boundary between the

two classes of preliminary objections is to some extent dependent on subjective appreciation.  The Court

therefore chooses the ground which is best suited to dispose of the case (‘direct and conclusive’). Thus, in

Certain Property it examined only two of the preliminary objections raised by Germany.  It has departed,

however, from this general proposition with regard to the right of a party to have access to the Court in

accordance with Article 35. In the view of the Court, this objection assumes precedence over all others.  In

any event, the Court has emphasized that in principle a party raising preliminary objections is entitled to

have these objections answered at the preliminary stage of the proceedings.
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There may be cases where the applicant acknowledges that the respondent it has identi�ed has not accepted

the jurisdiction of the Court or where lack of jurisdiction is so obvious that it might amount to a violation of

the rights of the defence to register such applications as ordinary cases in the General List held by the Court

(Article 26, para. 1 (b) of the Rules). Regarding the former group of instances, Article 38, para. 5 of the Rules

provides:
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When the applicant State proposes to found the jurisdiction of the Court upon a consent thereto yet

to be given or manifested by the State against which such application is made, the application shall

be transmitted to that State. It shall not however be entered in the General List, nor any action be

taken in the proceedings, unless and until the State against which such application is made

consents to the Court’s jurisdiction for the purposes of the case.

In fact, if the respondent does not consent to the jurisdiction of the Court when the application is brought to

its knowledge, the case cannot proceed. In such cases, it is not even necessary to make a formal

determination to that e�ect. Under the 1946 Rules, where even such ‘phoney’ cases were registered, the

Court made a formal order to remove the case from its List.  In recent years, France was twice targeted

by applications in which it was openly stated that the respondent had not (yet) accepted the jurisdiction of
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the Court but that the requisite acceptance was expected. In both instances, Certain Criminal Proceedings in

France (Republic of the Congo v. France)  and Mutual Assistance in Criminal Matters (Djibouti v. France),

the respondent did indeed inform the Court that the French government accepted the jurisdiction of the

Court for the purposes of those disputes, apparently in an attempt to show that the withdrawal of its

declaration under Article 36, para. 2 in 1974 after its negative experience in the Nuclear Tests cases  did not

amount to a de�nite rejection of the Court.
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A middle-ground situation emerged when New Zealand in 1995 submitted a Request for an Examination of the

Situation in Accordance with Paragraph 63 of the Court’s Judgment of 20 December 1974 in the Nuclear Tests

Case.  While New Zealand relied on the relevant paragraph in the earlier judgment, France was of the

opinion that this judgment could not provide a basis of jurisdiction and that, as a logical result, the case

could not be registered in the General List. In order to sort out the contradictory submissions of the two

parties, the Court considered it necessary to hold oral hearings. Eventually, France consented to this

procedure while maintaining that its objections did not amount to truly ‘preliminary objections’—since the

case did not exist in legal terms so that any consideration was ‘anterior’ to a genuine examination of

jurisdiction and admissibility.
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The question is what treatment should be given to cases where the indications furnished by the applicant as

to the alleged basis of jurisdiction are so tenuous that prima facie jurisdiction seems to be non-existent.

Notwithstanding the similarities with the group of cases just referred to, it would appear to be obvious that

di�erent rules apply to ‘weak’ or ‘�imsy’ cases registered in the General List, as long as the applicant

provides some indications as to the bases of jurisdiction allegedly supporting the application. In the Legality

of Use of Force cases, the Court decided to remove Yugoslavia’s applications against Spain and the United

States from the General List even at the stage of provisional measures, without an oral hearing. In the case

of Spain, the Court relied on the fact that on account of the time clause limiting Spain’s declaration under

Article 36, para. 2, as well as due to Spain’s reservation to Article IX of the Genocide Convention, its

jurisdiction was ‘manifestly’ lacking. In the case of the United States, the matter hinged on its reservation to

the compromissory clause of the Genocide Convention (Article IX). As a result of this manifest lack of

jurisdiction, the Court found that:
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p. 796 within a system of consensual jurisdiction, to maintain on the General List a case upon which it

appears certain that the Court will not be able to adjudicate on the merits would most assuredly not

contribute to the sound administration of justice.524

In the dispositif of the two judgments, an order was included to remove the cases from the General List.  In

the Fisheries Jurisdiction case between Spain and Canada, the respondent had �rst sought to obtain a pre-

preliminary rejection by the Court of the Spanish application, given the newly introduced reservation to its

declaration of acceptance of the Court’s jurisdiction. Its original response to the application was a letter of

just a single page in which it �atly pointed out that the Court ‘manifestly’ lacked jurisdiction. However, in a

meeting between the President of the Court and the representatives of the parties it was agreed to follow the

normal course of procedure.  In a recent case, where the respondent also attempted to obtain the removal

of cases brought against it from the List, the Court showed a greater degree of caution. In the case of Armed

Activities on the Territory of the Congo (New Application: 2002) (DRC v. Rwanda), where the Democratic

Republic of the Congo sought interim relief against Rwanda, the Court came to the conclusion, after having

carefully reviewed all of the possible bases of jurisdiction invoked by the applicant, that prima facie it lacked

jurisdiction to indicate provisional measures. Nonetheless, it did not draw the conclusion from this �nding

that the case should be removed from the General List, which meant that the Democratic Republic of the

Congo was given the opportunity to substantiate its case in a special hearing on jurisdiction,

notwithstanding the almost hopeless situation of the applicant.  In the Legality of Use of Force cases,

regarding the respondents other than Spain and the United States, a choice might have been open to the
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IX. Jurisdiction in Instances of Provisional Measures under Article 41

Court to remove the cases from its List, given the ambiguous attitude of Serbia and Montenegro on

jurisdiction. Some governments had �rmly requested that the case be dealt with in the most informal

manner.  But the Court went the more prudent way in delivering a formal judgment, emphasizing that

Serbia and Montenegro had neither foregone nor renounced its claims and had explicitly requested a

determination by the Court on the issue of jurisdiction.  Hence, removal from the General List is an option

available only in instances where either the existence of a jurisdictional link cannot even be alleged or where

a time clause is so crystal-clear that the case at hand cannot possibly be covered by the relevant declaration

of acceptance. The Court has now clari�ed that only in cases of ‘manifest’ lack of jurisdiction a case may be

removed from the List.
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In proceedings instituted with a request for the indication of provisional measures, the Court is unable to

undertake an exhaustive examination of the issue of jurisdiction. By necessity, such requests are made in

circumstances where there is urgent need for a judicial order. Therefore, the Court must satisfy itself with

some provisional assessment. After some hesitation,  it has developed a standard formula which can now

be found in all relevant decisions. In the Legality of Use of Force cases, for instance, that formula was framed

as follows:
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Whereas on a request for provisional measures the Court need not, before deciding whether or not

to indicate them, �nally satisfy itself that it has jurisdiction on the merits of the case, yet it ought

not to indicate such measures unless the provisions invoked by the applicant appear, prima facie,

to a�ord a basis on which the jurisdiction of the Court might be established.532



Notes

D. Evaluation

In a comparative assessment, the consensual regime as it is re�ected in Article 36 of the Statute may appear

to belong to the remnants of a past when the sovereign State was the centrepiece of the world order, out of

step with the current tendencies towards a new system of universal governance under the auspices of peace

and human rights. Some international tribunals have indeed been vested with compulsory jurisdiction over

the whole breadth of their �eld of competence. At world level, reference can be made in the �rst place to the

International Tribunal for the Law of the Sea and the Dispute Settlement Body of the WTO within the

framework of the Understanding on Rules and Procedures Governing the Settlement of Disputes. The latter

is very close to a genuine judicial system, inasmuch as the reports of the panels at �rst instance and the

standing Appellate Body at second instance can only be reversed by a unanimous (‘consensus’) decision of

all the members of the Dispute Settlement Body—which will never be the case. Within regional frameworks,

the European Court of Human Rights and the Court of Justice of the European Union stand out in that their

jurisdiction is �rmly connected to the treaties they are called upon to monitor: every State which rati�es the

European Convention on Human Rights or which becomes a member of the European Union is automatically

subject to the jurisdiction of the respective competent tribunals. However, compulsory jurisdiction has been

conferred only with regard to speci�c subject-matters, never without any limitations ratione materiae. It is

signi�cant, in this regard, that the Member States of the European Union have refrained from entrusting the

Court of Justice of the European Union with judicial powers when it comes to common foreign and

security policy. Evidently, neither is the time ripe for a comprehensive system of judicial settlement nor

would it necessarily be the best solution to assign all disputes to an international judge. Our age has become

aware of the strengths and weaknesses of the di�erent methods of dispute settlement. In a globalized world,

the international community is dependent on loyal cooperation between di�erent bodies with di�erent

quali�cations to ensure international peace and security. While international judges have an important role

to play, they cannot claim a monopoly for themselves.
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